This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


r 


VARD  LAW  LIRPARY 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


WISCONSIN   REPORTS 


1 33  ^/ 


CASES  DETERMINED 


SUPREME  COURT 


WISCONSIN 


September  24  —  December  13,  1907 


FRKPARXD  AKD  KDITKD  FOR  TfIB  RKPORTBm 

By  CHARLES  F.  LAMB 
FREDERIC  K.  CONOVER 

Official  Rkportkr 


CHICAGO 

CALLAGHAN  AND  COMPANY 

190S 


Digitized  by  VjOOQIC 


Copyright,  1908, 

By  JAMES  A.  FREAR, 

Bbcrbtart  ow  Statk  of  TBS  State  of  Wisooirsiic, 

For  the  benefit  of  the  people  of  Mid  etate. 


WOV  1  7  i908 


STATE  JOURNAL  PRINTINa  COMPANY, 

PaiMTBRS  AHD  STBRBOTYPKBfl, 
MADISON,  WIS. 


Digitized  by  VjOOQ IC 


JUSTICES 


OF  THB 


SUPREME  COURT  OF  WISCONSIN 


DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUMB 


JOHN  B.  CASSODAY 

Ex  officio  Chief  Justice 

JOHN  B.  WINSLOW 

ROUJET  D.  MARSHALL 
JOSHUA  ERIC  DODGE 

ROBERT  G.  SIEBECKER 
JAMES  C.  KERWIN 

WILLIAM  H.  TIMLIN 


Attorney  General    -       -    Frank  L.  Gilbert 
Clerk        -       -       -        Ci^RENCE  Keixogo 


Digitized  by  VjOOQIC 


MEMORANDUM. 

Mr.  Justice  Winslow  took  no  part  in  the  decision  of  those  cases  re- 
ported herein  in  which  the  opinions  were  filed  on  November  26,  1907. 
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Power  of  corporation  over  its  own  stock:  Executors  and  trus- 
tees: Investment  of  estate. 

Parkinson,  Eastman  v 375 

Peterson,  International  Textbook  Co.  v 302 

Phillips  v:  Eggert 318 

Evidence:  Competency:  Persons  bound  by  admissions:  Principal 
and  surety:  Value:  Vessels:  Maritime  liens:  Enforcement:  I^o- 
oedore:  Attachment:  Property  liable:  Admiralty  jurisdiction. 

Phipps  V.  Wisconsin  Central  R.  Co 153 

Appeal  and  error:  Decisions  reviewable:  Appealable  orders:  Dis- 
covery: Examination  before  trial:  Second  examination:  "For- 
mer employee:^'  Constitutional  law:  Equal  protection  of  law: 
Bemedies:  Witnesses. 

Potter  V.  Frohbach 1 

Courts:  Supervisory  control:  Appropriate  writs:  Jurisdiction:  Ap- 
peal: Court  commissioners:  Powers:  Review:  Certiorari:  Prohi- 
bition: Motions:  Actions:  Equity:  Habeas  corpus:  Powers  of 
circuit  judge  at  chambers. 

Prautsch  v.  Rasmussen 181 

Entire  contract:  Breach:  Counterclaim. 

Price  V.  GrzyJl 623 

Pleadings:  Amendment  after  trial:  Discretion:  Assault  and  bat- 
tery: Defenses:  Justification:  Self-defense:  General  denial: 
Trial:  Acceptance  of  benefits  of  an  order  or  judgment:  Waiver: 
Appeal  and  error:  Assignments  of  error:  Evidence:  Hearsay: 
Res  gestse:  Prejudicial  error:  Instruction  to  jury. 
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Bainer  v.  Schulte 130 

Pleadings:  Cause  of  action:  Agreement  to  procare  insurance:  In 
Burance  agent:  Want  of  authority:  Evidence:  Materiality:  Trial: 
Questions  for  jury;  Contracts:  Construction:  "  Forthwith." 

Baisler,  State  ex  rel.  Lochschmidt  v 672 

Rankl  v.  Schmidt 103 

Appeal  and  error:  Review:  Questions  of  fact:  Findings,  when 
disturbed. 

Basrmcssen,  Prautsch  v. 181 

Basmussen  v.  Wis.  Traction,  Light,  Heat  &  Power  Co,  205 

Electricity:  Negligence:  Personal  injuries:  Special  verdict:  Du- 
plicity: Instructions  to  jury:  Evidence:  Admissibility. 

Beeves  <&  Co.  v.  Kroll 196 

Appeal:  Undertaking:  Sufficiency:  Judgment  on  cognovit:  Debt 
not  yet  due:  Warrant  of  attorney:  Construction:  Affidavit: 
Motion  to  set  aside  judgment:  Discretion:  Costs. 

Beiss  Coal  Co.,  Zarnik  v 290 

Bosander,  State  ex  rel,,  v.  Lippels 211 

Sawyer  v.  Metters 350 

Executors  and  administrators:  Recovery  of  assets  fraudulently 
conveyed  by  decedent:  Future  creditors:  Estoppel:  Evidence: 
Burden  of  proof:  Gifts:  Husband  and  wife:  Consideration: 
Preference:  Married  women:  Earnings. 

Scallon,  Wilcox  v 521 

Scheer  v.  Vlrich^ 311 

Judgments  of  county  court:  Vacating:  Fraud:  Insane  persons: 
Guardian  and  ward:  Allowance  of  claims:  Evidence:  Admis- 
sions: Laches. 

Schmidt,  Bankl  v 103 

School  District  No.  11  of  Madison  v.  Clifcom 465 

Schools  and  school  districts:  Director:  Duties:  School  district 
meetings:  Control  of  actions:  Statutes:  Construction:  Dismissal 
and  nonsuit:  Voluntary  dismissal:  Discretion  of  court:  Appeal 
and  error:  Dismissal  of  appeal. 

Schroeder,  Illinois  Steel  Co.  v 561 

Schulte,  Bainer  v 130 


Digitized  by  VjOOQ IC 


Wis.]  CASES  EEPORTED.  xv 

Schultz  V.  La  Crosse  City  B.  Co 420 

Master  and  servant:  Injuries  by  servant  to  third  persons:  Evi- 
dence: Scope  of  employment:  Appeal  and  error:  AjBBrmance 
and  reversal:  Damages:  Proximate  cause:  Excessive  damages. 

Schultz  V.  Schultz 125 

Appeal  and  error:  Appeal  from  order:  Sufficiency  of  certification 
of  records:  Homestead:  Exemption  from  execution:  Alimony: 
Judgment  in  divorce  action:  Liens:  Enforcement  on  homestead 
of  husband:  "Any  real  estate  of  the  party  liable:"  Rights  of 
execution  purchaser:  Writ  of  assistance. 

Schultz  V.  State 215 

Criminal  law  and  practice:  Plea  in  abatement:  Grand  jury:  Selec- 
tion: Acts  of  jury  commissioners:.  Bribery:  Indictment:  Suffi- 
ciency: Trial:  Acts  and  declarations  of  co-conspirators:  Prelim- 
inary evidence  as  to  conspiracy:  Older  of  proof:  Discretion: 
Prejudicial  error:  Instructions  to  jury:  Request  for  instruct  ions: 
Innocence:  Conduct  of  counsel:  Repeated  attempts  to  ask  im- 
proper questions:  Reputation:  Subdivision  of  particular  trait  of 
character  in  issue:  Argument  of  counsel. 

Seivert  v.  Galvin 391 

Appeal  and  error:  Witnesses:  Striking  out  irresponsive  answer: 
Repetitions:  Best  evidence:  Records:  Interrogatory  calling  for 
legal  conclusion:  Harmless  error:  Opinion  evidence:  Experts: 
Qualifications:  Competency:  Instructions  to  jury :  Comments  on 
evidence:  Fraudulent  conveyance:  Delivery:  Presumption  of 
fraud:  Change  of  possession:  Court  and  jury:  Curing  prior  in- 
struction: Failure  to  request:  Qualifying  instructions:  Conver- 
sion: Trover:  Replevin:  Election  of  semedies:  Discretion  of 
court:  Conduct  of  trial. 

Sentinel  Co,,  Ilsley  v go 

Servonitz  v.  State 231 

Habeas  carpus:  Office  of  writ:  Judicial  error:  Jurisdictional  error: 
XJnconstitational  criminal  laws:  Void  judgment:  Legislative 
r^n^lation  of  procedure  in  habeas  corpus:  Statutes:  Constitu- 
tional law:  Equal  protection:  Class  legislation:  Subclassifica- 
tion:  Hawkers  and  peddlers:  Licenses. 

Shenners,  Weaver  v.  (Durbin,  Plaintiff) 134 

Smith,  White  v 641 

Stnythe,  State  ex  rel,  v.  MUwaukee  Ind.  Tel.  Co 588 

State,  Anderson  v 601 
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State,  Goodrich  v 242 

State,  Johnson  v 453 

State  V.  Lloyd 468 

Highways:  Establishment  by  prescription:  Advene  possession: 
Encroachments:  Abandonment. 

State,  Schultz  v 215 

State,  Servomtz  v 231 

State  V.  Wisco7isin  Central  R.  Co 478 

Appeal  and  error:  Former  decision:  Law  of  the  case:  Forfeitures: 
Comulative  penalties:  Bailroads:  Rate  of  speed. 

State  Bank  of  La  Crosse  v.  Bienfang 431 

Appeal  and  error:  Findings,  when  disturbed:  Fraudulent  con- 
veyances: Grant  to  one  person,  consideration  paid  by  another: 
Statutes:  Construction:  Judgments  irresponsive  to  facts  proved: 
Land  contracts:  Vesting  of  title:  Executions:  Pleadings:  Suffi- 
ciency: Remedies  of  creditors:  Action  to  establish  a  trust:  Pro- 
cedure. 

State  ex  rel.  Danielson  v.  ZuehZke 677 

State  ex  rel.  Lochschmidt  v.  Baisler 672 

Officers:  Title  to  public  office:  Action  to  try  title:  Quo  warrarUo: 
Pleading:  Complaint:  Necessary  allegations. 

State  ex  rel.  Milwaukee  Elec.  R.  &  L.  Co.  v.  Circuit  Court  442 

Mandamiu:  Scope:  Supreme  court:  Superintending  control  of  in- 
ferior courts:  Jurisdiction  acquired  by  service  of  summons: 
Right  of  court  to  proceed  in  the  case:  Defective  service  of  sum- 
mons: Dismissal  of  action:  Duty  of  supreme  court 

State  ex  rel.  Bosander  v.  Lippels 211 

Towns:  Changing  boundaries:  Statutes:  Construction:  "Divide" 
in  statute. 

State  ex  rel.  SmytJie  v.  Milwaukee  Independent  Tel.  Co.  588 

Municipal  corporations:  Ordinances:  Franchises:  Ouster:  Police 
regulations:  Telephone  companies:  Exercise  of  franchises: 
Estoppel:  Quo  warranto:  Statutes:  Construction:  "Person:" 
Pleading:  Parties. 

State  ex  rel.  Watson  v.  dementsan 453 

Change  of  venue:  Prejudice  of  the  judge:  Mandamus, 
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Stewafi,  Maxkam  v 525 

Stock,  Manthey  v 107 

Swendrzynski,  Yeska  v. ,  475 

Thiedt,  Uecker  v 148 

Uecker  v.  Thiedt 148 

Judgments:  Vacation:  Jurisdiction:  Bill  of  review:  Divorce: 
Fraad  in  obtaining  the  judgment:  Division  of  husband's  estate: 
Equity. 

Ulrich,  Scheer  v 311 

Watson,  State  ex  rel.,  v.  Clementson 458 

Weaver  v.  Shenners 134 

West  Division  Steamship  Co.,  Corrigan  v 77 

WetzA,  Manteufel  v 619 

White  V.  Smith 641 

Pleading:  Complaint:  Amendment:  Answer:  Counterclaim:  De- 
murrer: Dismissal. 

Wilcox  V.  Scailon 521 

Specific  performance:  Pleading:  Complaint:  Defect  of  parties: 
Demurrer:  Indefiniteness:  Remedy  by  motion:  Laches. 

Wilkinson,  Fox  v 337 

WUlaw  River  Cemetery  Association,  Frederickson  v 502 

Wisconsin  Central  B.  Co,,  Banderob  v 249 

Wisconsin  Central  B.  Co.,  Phipps  v 153 

Wisconsin  Central  B.  Co.,  State  v 478 

Wisconsin  Traction,  Light,  Heat  &  P.  Co.,  Basmussen  v.  205 

Woodruff,  Chase  v 555 

Woodworth,  Estate  of,  Flease  v 678 

Wright,  Bussell  v 445 

Yeska  v.  Swendrzynski 475 

Assault  and  battery:  Pleading:  General  denial:  Admissibility  of 
evidence  of  justification:  Hes  gesta:  Judicial  admissions:  Con- 
elusiveness:  Explanation:  Evidence:  Parts  of  conversation* 
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Yowng  v.  Milwaukee  Gas  Light  Co 9 

Master  and  servant:  Injuries  to  servant:  Foreman's  negligence; 
Evidence:  Instructions  to  jury:  Incompetency  of  foreiuan: 
Prejudicial  error:  Burden  of  proof:  Requested  instructions: 
Proximate  cause:  Contributory  negligence:  Assumption  of  risk. 

Zamik  v.  C.  Beiss  Coal  Co 290 

Master  and  servant:  Negligence:  Personal  injuries:  Trial:  Non- 
suit: Directed  verdict:  Special  verdict:  Inconsistent  findings: 
Sufficiency  of  questions  submitted:  Refusal  to  submit  questions: 
Assumption  of  risk:  Unavoidable  accidents:  Instructions  to 
jury:  Prejudicial  error:  Reception  of  evidence:  Expert  testi- 
mony: Competency. 

Zuehlke,  State  ex  rel.  Dcmielson  v 677 
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Potter,  Appellant,  vs.  Fkohbach,  Reepondent 

Beptemher  9— September  24»  i907. 

Courtt:  Supervisory  control:  Appropriate  writs:  Jurisdiction:  Appeal: 
Court  commissioners:' Pouters:  Review:  Certiorari:  Prohibition: 
Motions:  Actions:  Equity:  Habeas  corpus:  Powers  of  circuit 
judge  at  chambers, 

1.  The  power  vested  by  the  constitution  in  circuit  courts  of  super- 

visory or  general  control  over  inferior  courts^  jurisdictions,  or 
tribunals  is  conferred  coupled  with  a  designation  of  instrumen- 
talities, to  wit,  the  common-law  writs,  for  its  exercise,  and  fail- 
ure to  use  the  appropriate  writ  is  jurisdictional  error. 

2.  In  case  of  a  court  being  approached  in  respect  to  a  matter  within 

the  scope  of  its  authority,  but  not  in  some  manner  reasonably 
appropriate  to  the  instance  according  to  the  written  or  unwrltr 
ten  law,  it  should  refuse  to  act,  upon  jurisdictional  grounds,  and 
if  it  does  not  do  so  its  determination  when  directly  challenged 
upon  review  should  be  regarded  as  jurisdlctionally  defective. 

3.  A  certiorari  action  or  a  motion  to  the  superior  tribunal  in  the  pro- 

ceeding is  the  proper  way  to  test  the  decision  of  a  court  commis- 
sioner upon  jurisdictional  grounds. 

4.  To  prevent  a  court  commissioner  from  proceeding  without  juris- 

diction, a  writ  of  prohibition  or  other  appropriate  common-law 
writ,  if  there  be  any  such  other,  should  be  used. 

5.  To  review  the  action  of  a  court  commissioner  for  judicial  error  s^ 

ordinary  motion  in  the  proceeding  in  the  superior  jurisdiction 
should  be  made. 
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6.  The  only  proper  method  of  invoking  the  general  equity  power  of 

the  circuit  court  in  the  absence  of  any  statutory  authorization 
is  by  action. 

7.  A  circuit  court  commissioner  has  power  to  allow  a  writ  of  habeas 

corpus  and  to  hear  and  dertermine  the  matter  involved. 

S.  A  circuit  judge  can,  especially  by  legislative  authority,  exercise  at 
chambers  any  power  not  requiring  the  trial  of  an  action,  strictly 
so  called. 

9.  The  term  "action,"  as  used  in  the  last  foregoing  rule,  does  not  in- 
clude proceedings,  classed  for  some  purposes  with  actions,  com- 
menced by  common-law  writs. 
10.  The  questions  which  a  court  conmiissioner  may  properly  decide 
in  determining  a  matter  which  he  is  competent  to  hear  are  the 
same  as  those  properly  determinable  by  a  circuit  judge  at  cham- 
bers in  a  like  case. 

[Syllabus  by  Mabshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  J.  C.  Ludwio,  Circuit  Judge.    Affirmed, 

Hugo  0.  Frohbach  sued  out,  before  Julius  E.  Roehr,  a 
writ  of  habeas  corpus  to  obtain  custody  from  Laaira  W.  Potter 
of  his  two  minor  children.  His  wife  was  divorced  from  him, 
she  being  awarded  custody  of  the  children.  She  subsequently 
died  leaving  such  children  in  the  care  of  Laura  W.  Potter. 
He  thereafter,  on  an  ex  parte  application  to  the  county 
court  of  Milwaukee  county,  was  appointed  general  guardian 
of  the  children.  After  being  so  appointed  he  sued  out  a  writ 
of  habeas  corpus  as  aforesaid.  Thereupon  appellant  peti- 
tioned the  circuit  court  praying  for  a  judgment  awarding 
the  custody  of  the  children  to  her  upon  the  ground  that  the 
father  was  unsuitable  to  have  their  care  and  that  she  was 
their  testamentary  guardian  under  the  will  of  the  mother, 
and  restraining  the  court  commissioner  from  proceeding  in 
the  habeas  corpus  matter.  An  order  was  entered  requiring 
the  court  commissioner  and  Hugo  0.  Frohbach  to  show  cause 
why  the  prayer  of  the  petitioner  should  not  be  granted,  and 
in  the  meantime  staying  the  habeas  corpus  proceedings  and 
requiring  the  commissioner  to  certify  to  the  circuit  court  all 
papers  in  relation  to  such  proceeding.    The  petition  was  de- 
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nied  and  the  commissioner  directed  to  proceed.  This  appeal 
is  from  the  order  entered  to  that  effect 

For  tho  appellant  there  was  a  brief  by  Turner,  Hunter  S 
Gojf,  and  oral  argument  by  0.  D.  Goff, 

For  the  respondent  there  was  a  brief  by  McElroy  <6  Wetz- 
ler,  and  oral  argument  by  W.  J.  McElroy. 

Masshaix,  J.  Ko  objection  seems  to  have  been  raised  to 
tiie  r^ularity  of  the  proceedings  resulting  in  the  order  ap- 
pealed from.  The  procedure  resorted  to  is  unknown  to  the 
practice.  It  wafi  not  a  motion  in  the  habeas  corpus  matter 
to  review  the  action  of  the  commissioner  in  assuming  juris- 
diction. It  was  not  an  application  in  form  for  a  writ  of 
certiorari  or  any  other  writ^  nor  was  it  an  action  or  special 
proceeding  authorized  by  statute.  Counsel  for  appellant  sug- 
gest that  it  was  an  application  to  the  equity  power  of  the 
<»urt,  yet  it  was  not  made  by  action  or  in  any  manner  known 
to  the  Code  or  the  practice  thereunder.  Counsel  further  sug- 
gest that  it  was  an  application  for  the  exercise  of  the  super- 
visory control  exercisable  by  circuit  courts  over  inferior  tri- 
bunals, yet  no  appropriate  writ  was  sought  for  or  seems  to 
have  been  contemplated  by  which  the  power  of  superintend- 
ing control  can  only  be  regularly  exercised.  Btaie  ex  rel. 
Milwaukee  Med.  Coll  v.  Chittenden,  127  Wis.  468,  107 
N.  W.  600.  As  said  in  that  case,  in  harmony  with  previous 
adjudications,  unlike  the  grant  of  power  of  superintending 
<5ontrol  granted  to  this  court  independently  of  any  special  pro- 
vision for  instrumentalities  essential  to  its  exercise  (sec.  3, 
art  VII,  Const),  the  power  of  supervisory  or  general  control 
was  conferred  upon  the  circuit  courts  with  express  authority 
to  use  appropriate  common-law  appurtenances  for  the  exer- 
cise of  it  This  court  was  given  the  power  to  issue  such 
writs  of  jurisdiction  and  independently  of  its  separate  juris- 
diction of  superintending  control,  power  to  issue  appropriate 
writs  in  the  exercise  of  such  control  being  given  by  implica- 
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tion,  while  the  specific  grant  to  circuit  courts  of  the  use  of  the 
writs  was  solely  in  aid  of  jurisdiction.  Att'y  Qen,  v.  Railroad 
Cos.  35  Wis,  425,  521. 

The  circuit  court  might  well  have  dismissed  the  proceed- 
ings as  jurisdictionally  irregular.  Perhaps  it  ought  to  have 
done  so.  Where  a  court  possesses  jurisdiction  of  the  subject 
matter  but  ought  not  to  exercise  it  in  the  way  invoked  it 
should  be  deemed  to  be  without  jurisdiction.  Where  it  ought, 
regardless  of  the  attitude  of  parties,  to  decline  to  act,  it 
should  be  deemed,  regardless  of  such  attitude,  not  to  have 
jurisdiction  to  act  (Harrigan  v.  Oilchrist,  121  Wis.  127, 
229,  99  N.  W.  909)  ;  and  where  the  jurisdiction  of  the  court 
is  invoked  in  a  matter  within  its  power  but  in  a  manner  en- 
tirely unknown  to  the  law,  written  or  unwritten,  ordinarily, 
at  least,  it  should  refuse  to  open  its  doors,  and  if  it  does  not 
this  court  should  treat  the  result  as  jurisdictionally  defective 
whether  objection  be  or  be  not  made  by  any  party  to  the  litigar 
tion.  Harrigan  v.  Gilchrist,  121  Wis.  127,  229,  99  N.  W. 
909 ;  Bumham  v.  NoHon,  100  Wis.  8,  75  K  W.  304. 

Notwithstanding  what  has  been  said,  since  the  trial  court 
had  jurisdiction  of  the  subject  of  whether  the  court  commis- 
sioner should  be  prohibited  for  jurisdictional  reasons  from 
entertaining  the  liaheas  corpus  matter,  it  may  be  that  in  the 
particular  instance  the  proceeding  before  such  court  may 
safely  be  treated  as  an  application  for  an  appropriate  writ 
and  a  denial  thereof  because  no  sufficient  grounds  for  its  issu- 
ance were  shown.  In  no  other  way  can  a  dismissal  of  the  ap- 
peal be  avoided  and  a  decision  on  the  merits  be  reached.  This 
court  set  a  precedent  in  that  line,  not  to  be  regarded  as  safe 
to  rely  on  other  than  in  exceptional  cases,  in  treating  a  com- 
plaint filed  in  this  court,  erroneously  invoking  its  original 
equity  jurisdiction,  as  an  application  for  a  writ  of  rrumdamus, 
it  appearing  that  grounds  for  such  a  writ  existed,  and  that  its 
immediate  issuance  was  advisable  to  prevent  a  miscarriage 
of  justice.    State  ex  rel  Binder  v.  Gaff,  129  Wis.  668,  109 


Digitized  by  VjOOQ IC 


24]  AUGUST  TEEM,  1907.  6 

Potter  V.  Frohbach,  133  Wis.  1. 

N.  W.  628.  We  have  concluded  that,  notwithstanding  the 
rather  inexcusable  irregularity  in  the  practice  adopted,  that 
power  exists  and  justice  will  be  best  subserved  by  treating  the 
matter  as  suggested,  though  it  should  not  be  considered  as 
giving  sanction  to  the  practice  so  that  the  instance  will  form 
a  precedent  to  be  followed. 

To  the  end  that,  notwithstanding  the  treatment  of  this  case, 
the  proper  course  of  procedure  may  not  be  jurisdictionally  de- 
parted from,  we  state  here  that,  in  the  opinion  of  the  court, 
these  are  the  proper  rules  to  be  observed :  In  case  of  an  appli- 
cation to  teat  the  act  of  a  court  commissioner  upon  jurisdic- 
tional grounds,  a  writ  of  certiorari,  as  an  independent  pro- 
ceeding, or  a  motion  in  the  proceeding  challenged  for  re- 
view, is  proper.  In  re  Hammer,  113  Wis.  96,  89  N.  W. 
Ill;  Langstaff  v.  State,  120  Wis.  346,  97  K  W.  900.  In 
case  of  a  proceeding  to  prevent  a  court  commissioner  from 
hearing  any  particular  matter  for  want  of  jurisdiction,  a 
writ  of  prohibition  or  other  appropriate  common-law  wrrit, 
if  any  other  there  be  to  meet  the  case,  is  proper.  In  case  of 
any  proceeding  in  the  circuit  court  under  its  power  of  supers 
intending  control,  some  one  of  the  appropriate  writs  accord- 
ing to  the  practice  at  common  law  for  the  exercise  of  such 
control  should  be  used  and  should  be  regularly  obtained. 
State  ex  rel.  Milwaukee  Med,  Coll.  v.  Chittenden,  127  Wis. 
468,  107  N.  W.  500.  To  review  the  action  of  a  court  com- 
missioner for  mere  judicial  error,  an  ordinary  motion  in  the 
proceeding  in  the  circuit  court  for  that  purpose  is  the  proper 
method  of  invoking  the  superior  judicial  authority.  In  re 
Hammer,  supra;  State  ex  rel,  Gaster  v.  Whitcher,  117  Wis. 
668,  94  N.  W.  787 ;  Longstaff  v.  State,  supra.  In  case  of  an 
appeal  to  the  general  equity  power  of  the  circuit  court  to  pre- 
vent or  redress  a  wrong,  or  for  other  relief,  the  method  of 
approach  should  be  by  action  in  the  absence  of  any  special 
statutory  authorization. 

The  sole  question  determined  by  the  court  below  was  as  to 
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whether  a  circuit  court  commissioner  has  jurisdiction  to  al- 
low a  writ  of  habeas  corpus  and  to  hear  and  determine  the 
matter  involved.  It  seems  to  be  rather  late  to  question  such 
jurisdiction,  since  it  has  been  exercised  without  successful 
challenge  for  over  half  a  century.  The  instances  where  such 
ejercise  has  been  directly  or  impliedly  sanctioned  by  this 
court  are  very  numerous.  Significant  among  the  more  recent 
of  such  instances  are  In  re  Cr(m,  60  Wis.  349, 19  N.  W.  713 ; 
State  ex  rel.  Oaster  v.  Whitcher,  117  Wis.  668,  94  K  W. 
787 ;  Longstaff  v.  State,  120  Wis.  346,  97  N.  W.  900.  In  the 
first  case  cited,  as  suggested  by  respondent's  counsel,  this 
court  refused  to  follow  rulings  in  the  state  of  Michigan  deny- 
ing to  court  commissioners  jurisdiction  to  hear  a  habeas 
corpus  matter. 

The  question  as  now  presented  is  decisively  aniled  in  favor 
of  respondent  by  the  last  case  above  cited.  It  was  there  held 
that  under  the  constitutional  provision  that  such  judicial 
powers  as  are  prescribed  by  law,  not  exceeding  the  power  of 
a  judge  at  chambers,  may  be  exercised  by  court  commis- 
sioners, sec  23,  art  VII,  and  the  statutory  provision  that  a 
"judge  or  commissioner  may  exercise  within  his  county  the 
powers  and  shall  be  subject  to  the  restrictions  thereon  of  a 
circuit  judge  at  chambers,  according  to  the  existing  practice 
...  in  all  actions  or  proceedings  in  courts  of  record,"  sec. 
2815,  Stats.  (1898),  there  can  be  no  question  but  that  a  court 
commissioner  has  jurisdiction  upon  haheas  corpus  to  hear  and 
determine  the  questions  that  may  be  appropriately  presented 
for  adjudication.  It  was  there  assumed,  as  will  be  seen,  that 
a  circuit  judge  at  chambers  may  hear  and  determine  a  habeas 
corpus  matter,  including  the  determination  of  all  questions 
necessary  to  be  solved  in  reaching  a  proper  final  result. 

Counsel  for  appellant  are  wrong  in  contending  that  it  was 
held  in  Wisconsin  Ind.  School  v.  CloArh  Co.  103  Wis.  651, 
662,  79  N.  W.  422,  that  a  circuit  judge  at  chambers  cannot 
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hear  a  matter  involving  the  determination  of  a  disputed  ques- 
tion of  fact  It  was  there  in  effect  decided  that  such  a  jud^^ 
especially  by  legislative  authority,  may  exercise  any  judicial 
power  not  requiring  the  trial  of  an  action.  The  term  "ac- 
tion" was  plainly  used  in  the  sense  of  a  Code  proceeding  com- 
mencible  only  by  summons,  not  one  of  those  extraordinary 
remedies  commencible  by  a  writ,  which  is  classed  with  ac- 
tions as  distinguished  from  special  proceedings. 

General  power  is  given  to  judges  to  allow  writs  at  chambers 
returnable  in  the  proper  counties.  Sec  2420,  Stats.  (1898). 
Court  commissioners  have  generally  the  powers  of  a  circuit 
judge  at  chambers.  Sec.  2815,  Stats.  (1898).  They  are  au- 
thorized, specially,  to  grant  writs  of  haieas  corpus.  Sea 
3409,  Stats.  (1898).  The  practice  outlined  in  the  Code  con- 
templates  a  hearing  in  the  habeas  corpus  proceeding  before  the 
court,  or  before  the  officer  granting  the  writ.  Ch.  147,  Stats. 
(1898). 

It  is  said  in  a  standard  work  on  Pleading  and  Practice 
(4  En<y.  PL  &  Pr.  360)  that  constitutional  and  statutory 
power  generally  exists  to  hear  and  determine  writs  of  habeas 
corpus  at  chambers,  citing  authorities  from  many  states,  in- 
cluding Wisconsin  {In  re  Booth,  3  Wis.  1\  In  re  Blair ^  4 
Wis.  522 ;  Bagnail  v,  Ahleman,  4t  Wis.  163),  and  that  a  judge 
at  chambers  in  many  jurisdictions  has  such  power  where  the 
questions  to  be  solved  relate  to  the  custody  of  minor  children, 
citing  many  cases,  including  Ooodchild  v.  Foster,  61  Mich. 
599, 17  N*.  W.  74,  which  seems  to  be  in  direct  conflict  with  the 
earlier  decision  in  that  state,  relied  upon  by  the  learned  coun- 
sel for  appellant  and  repudiated  in  In  re  Crow,  60  Wis.  349, 
19  N.  W.  713.  The  ground  of  the  earlier  Michigan  decisions 
was  that  the  constitution  conferred  all  power  to  judicially 
determine  controversies  on  courts  and,  therefore,  the  legisla- 
ture was  powerless  to  confer  the  power  to  hear  and  determine 
a  controversy  in  a  habeas  corpus  action  on  a  judge  at  cham- 
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bers  or  a  court  commissioner.     This  court  very  early  an- 
nounced a  different  doctrine  in  these  words : 

^*The  constitution  of  this  state  confers  the  power  to  issue, 
hear,  and  determine  this  writ,  upon  the  supreme  and  circuit 
courts.  But  the  legislature,  though  it  cannot  inhibit  or  re- 
strict those  courts  in  the  exercise  of  this  power,  may  confer 
the  power  upon  other  judicial  courts  or  officers,  under  such 
limitations  and  restrictions  as  it  may  deem  proper.  Accord- 
ingly the  legislature  has  .  .  .  made  provision  for  the  issuing, 
hearing,  and  determining  of  the  writ,  by  any  judge  of  the  su- 
preme, circuity  or  county  court,  in  vcocation,  and  has  pre- 
scribed the  mode  of  procedure  in  such  cases."  [Bagnall  v. 
Ahlemm,  4  Wis.  163,  167.] 

It  fallows  that  the  commissioner  in  this  case  undoubtedly 
had  authority  to  determine  the  habeas  corpus  proceeding. 
Just  what  questions  it  was  competent  for  him  to  decide  in 
reaching  such  determination  is  really  not  necessary  to  now 
specify,  though  no  reason  is  perceived  how,  under  the  statute, 
they  are  limited  in  case  of  a  commissioner,  specially.  If 
such  an  officer  makes  a  wrong  decision  the  way  is  open  for  a 
review,  firstly ,  before  the  circuit  court,  and  secondly,  before 
this  court 

We  have  not  endeavored  to  discuss  the  main  question  of 
law  raised  on  the  appeal  at  any  great  length.  When  the  law 
in  respect  to  a  particular  matter  has  been  by  recognition  and 
express  declaration  long  established,  it  should  not  be  regarded 
as  open  to  question,  calling  for,  or  perhaps  warranting,  an  ex- 
haustive discussion  in  an  exposition  thereof.  We  might  well 
dispose  of  this  case  by  merely  stating  the  question  involved 
and  holding,  as  the  fact  is,  that  it  is  ruled  in  respondent's 
favor  by  Longstaff  v.  Stute,  120  Wis.  346,  97  N.  W.  900. 

By  the  Court. — The  order  is  affirmed. 

Timlin,  J.  I  concur  in  the  affirmance  of  the  order  ap- 
pealed from  upon  the  ground  that  the  application  to  the  cir- 
cuit court  to  restrain  the  court  commissioner  from  proceeding 
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with  the  hearing  upon  habects  corpus  was  not  made  or  entitled 
m  the  habeas  coi'pus  proceeding  or  in  any  pending  action,  or 
in  any  special  proceeding  known  to  the  law.  The  applica- 
tion was  therefore  collateral  to  the  hAeas  corpv3  proceeding 
and  irregular  and  unauthorized  in  point  of  procedure,  and 
was  properly  denied. 

Other  matters  discussed  in  the  opinion  are  not,  I  believe, 
properly  before  this  court  for  determination. 


Touwa,  Bespondent,  vs.  Milwaukee  Gas  Light  Ooicpant, 

Appellant 

September  & — September  24,  1907. 

Matter  and  servant:  Injuries  to  servant:  Foreman's  negligence:  Evi- 
dence: Instructions  to  jury:  Incompetency  of  foreman:  Prejudi- 
cial error:  Burden  of  proof:  Requested  instructions:  ProxiTtriate 
cause:  Contributory  negtigence:  Assumption  of  risk, 

1.  In  an  action  by  a  servant  for  personal  Injuries  alleged  to  have 

been  caused  by  the  negrligence  and  incompetency  of  the  master's 
foreman,  in  setting  a  gin  pole  without  sufficiently  securing  the 
pole  at  Its  base,  evidence  of  difCerent  acts  of  the  foreman, 
stated  in  the  opinion,  shown  to  be  in  the  line  of  his  duty  as 
foreman  and  tending  to  throw  light  upon  the  question  of  his 
fitness  and  competency  to  perform  them,  was  lield  properly 
submitted  to  the  jury. 

2.  In  such  case  evidence  that  the  master's  chief  engrineer  and  su- 

perintendent had  observed  how  the  foreman  had  performed  his 
duties,  including  the  acts  stated  in  the  opinion,  and  that  they 
had  power  to  remove  him  and  fill  his  place  as  foreman,  is  held 
sufficient  to  charge  those  who  had  power  to  discharge  the  fore- 
man with  knowledge  of  his  incompetency,  and  hence  that  the 
defendant  was  also  chargeable  with  like  knowledge. 

3.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
foreman,  an  instruction,  "Incompetency  in  the  law  of  negli- 
gence means  want  of  ability  suitable  to  the  task,  either  as 
regards  natural  qualities  or  experience,  or  deficiency  of  dispo- 
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sltion,  or  want  of  disposition  to  use  one's  experience  and  abili- 
ties properly.  Incompetency  may  exist  not  alone  in  physical 
or  mental  attributes,  but  in  the  disposition  with  which  a  person 
performs  his  duties.  And  though  he  may  be  physically  and 
mentally  able  to  do  all  that  is  required  of  him,  his  disposition 
towaiTi  his  work,  and  toward  his  employer,  and  toward  his 
fellow-serTants,  may  make  him  an  incompetent  man,"  is  held 
applicable  to  the  issues  and  to  embody  a  correct  statement  of 
the  law,  and  not  open  to  the  criticism  of  being  misleading  in 
that  it  was  a  mere  generaJ  statement  of  an  abstract  proposi- 
tion of  law,  and  omitted  to  Inform  the  jury  what  constituted 
incompetency  in  the  law  of  negligence  as  applied  to  the  facts 
adduced  in  evidence. 

4.  Where,  in  an  action  by  a  servant  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  and  incompetency  of  the 
master's  foreman,  the  jury  find  that  defendant  had  actual 
knowledge  of  such  Incompetency,  no  prejudicial  error  can 
result  from  an  instruction  to  the  jury  on  the  subject  of  de- 
fendant's constructive  notice  of  the  foreman's  incompetency. 

&.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 
been  caused  by  the  inompetency  of  the  master's  foreman  in 
setting  a  gin  pole,  the  court  instructed  the  jury  that  the  plaintr 
iff  had  the  burden  of  establishing  such  incompetency  and  that 
it  must  be  shown  by  a  preponderance  of  the  evidence,  and  fully 
explained  what  is  meant  by  the  preponderance  of  the  evidence 
in  the  trial  of  cases.  Held,  that  such  Instruction  properly 
covered  every  element  pertinent  to  the  issue  involved  and  em- 
braced in  a  requested  instruction,  in  substance  that,  if  the 
evidence  preponderated  to  the  effect  that  the  foreman  knew 
how  to  set  the  gin  pole  properly  on  the  occasion  of  the  injury, 
then  inquiry  as  to  his  competency  must  be  answered  in  the 
affirmative. 

6.  In  such  case  a  requested  instruction,  in  substance,  that  knowledge 

by  the  defendant  of  one  or  two  negligent  acts  of  the  foreman 
while  engaged  in  similar  work  was  not  knowledge  that  he  was 
incompetent  to  do  the  work  in  which  he  was  engaged  at  the 
time  of  the  accident,  in  that  its  phraseology  included  only 
negligent  acts  of  the  foreman  and  thus  excluded  acts  due  to 
incompetency  respecting  his  duties,  if  submitted  as  requested, 
would  erroneously  have  restricted  the  effect  of  the  evidence 
tending  to  show  that  he  Imperiled  the  safety  of  those  working 
under  him  to  proof  of  his  negligence  instead  of  incompetency, 
and  hence  was  properly  refused. 

7.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
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foreman,  the  court  sulHnltted  as  one  question  of  the  special 
verdict  an  inquiry  whether  the  failure  of  the  foreman  to  exer- 
cise ordinary  care,  coupled  with  his  incompetency,  was  the 
proximate  cause  of  plaintiff's  injury,  and  instructed  the  Jury 
that  they  would  not  he  Justified  in  answering  aifinnatively  by 
merely  finding  that  the  foreman  failed  to  exercise  ordinary 
care,  nor  by  the  mere  finding  that  he  was  incompetent,  but  that 
If  they  found  that  plaintiffs  injury  was  caused  by  an  act  of 
the  foreman,  "an  incompetent  senrant,"  and  that  such  injury 
was  the  result  of  such  incompetency,  then  if  they  found  that 
that  was  the  proximate  cause  of  the  injury  they  should  answer 
the  question  "Yes."  Held,  that  the  question  aa  framed  and 
submitted  was  not  open  to  the  criticism  of  being  too  indefinite 
and  uncertain  to  determine  the  issue  of  proximate  cause,  sincfr 
an  affirmative  answer  to  the  question,  under  the  instruction 
of  the  court,  could  only  follow  upon  the  finding  by  the  Jury  that 
the  foreman's  incompetency  was  the  proximate  cause  of 
plaintilTs  injury. 

8.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have- 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
foreman,  the  evidence,  stated  in  the  opinion,  is  held  to  be  suffi- 
cient to  warrant  the  Jury  in  finding  such  incompetency  and  the 
master's  knowledge  thereof. 

9.  In  such  case  it  was  held  that  there  was  no  evidence  in  the  record 

to  furnish  the  basis  of  a  finding  that  plaintiff  was  guilty  of 
contributory  negligence,  or  that  he  assumed  the  risk  incident 
to  the  negligence  charged. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Okbew  T.  Williams,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  failing  to  pro- 
vide reasonably  competfent  servants,  in  that  it  employed  a 
foreman  or  employee  in  charge  of  certain  work  who  was  in- 
competent to  perform  the  duties  imposed  on  him  by  the  de- 
fendant On  November  14,  1904,  the  plaintiff  was  one  of  a 
crew  of  men  engaged  under  the  direction  of  Edward  De- 
morrow  in  hoisting  a  smokestack  to  the  top  of  a  building 
called  the  "steels,"  one  of  a  row  of  low  flat  buildings  about 
fourteen  or  fifteen  feet  high.  The  top  of  the  building  was 
arched,  except  for  an  edge  about  twelve  or  fourteen  inches 
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wide.  A  gin  pole  with  four  guy  wires  had  been  placed  on  a 
steel  plate,  called  the  stack  plate,  about  two  feet  wide  and  four 
or  five  feet  long.  This  plate  had  an  oval  hole  with  a  collar 
about  it,  onto  which  the  stack  fitted.  The  stack  lay  on  a  tank 
some  five  or  six  feet  from  the  ground,  whence  it  was  to  be 
raised  to  and  placed  on  the  stack  plate.  The  gin  pole  was  6x6, 
thirty-five  feet  long;  the  pulley  on  the  gin  pole  being  fast- 
ened about  a  foot  and  a  half  from  the  top.  It  atood  upright 
upon  the  stack  plate,  which  had  been  painted  a  few  days  pre- 
viously. The  gin  pole  was  not  braced  or  otherwise  fastened 
at  the  base.  At  the  time  of  the  accident  the  plaintiff  was 
standing  on  the  twelve  or  fourteen  inch  wide  edge  of  the 
roof  engaged  in  pulling  in  and  letting  out  the  rope  to  raise 
•or  lower  the  smokestack.  Several  men  on  the  ground  below 
were  also  pulling  on  the  line  as  directed.  The  stack  had  been 
partially  raised  and  again  lowered,  and  was  being  again 
raised  when  the  base  of  the  gin  pole  slipped  upon  the  stack 
plate,  causing  a  sudden  lessening  of  the  tension  of  the  rope 
upon  which  plaintiff  was  pulling.  This  caused  him  to  lose 
his  balance  and  to  fall  to  the  ground,  sustaining  the  injuries 
<»mplained  of. 

Evidence  was  introduced  to  the  effect  that  a  fellow-work- 
man had  called  Demorrow's  attention  to  the  fact  that  the  base 
of  the  gin  pole  was  insecurely  placed  and  that  Demorrow 
had  resented  the  suggestion  as  an  interference.  Over  ob- 
jection evidence  was  admitted  of  the  following  cases  of  al- 
leged incompetency  of  Demorrow:  Three  months  prior  to 
the  accident,  Demorrow,  while  in  charge  of  a  crew  of  men, 
had  jumped  upon  a  scaffold  built  for  two  men,  but  upon 
which  he  allowed  four  men  to  work.  This  caused  the  scaf- 
fold to  break  and  throw  the  men  to  the  ground,  injuring 
them.  Demorrow  had  charge  of  the  work  of  taking  down  a 
heavy  arch,  one  half  of  the  arch  being  a  burden  for  five  or  six 
men.  The  arch  was  taken  down  in  two  sections.  When  the 
ialf  was  being  taken  away  the  other  half  was  left  unsup- 
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ported  and  f ell,  injuring  the  men.  On  another  occasion  De- 
morrow,  while  in  charge  of  the  work  of  raising  a  large  pump 
into  jHwition,  attempted  to  raise  it  with  tackle  which  was 
manifestly  impractical,  and  the  tackle  broke.  Subsequently^ 
upon  the  suggestion  of  the  superintendent,  the  task  was  ao- 
complished  by  using  jacks  to  raise  the  pump.  There  was  evi- 
dence that  he  had  previously  had  difficulty  in  placing  a  gin 
pole ;  that  he  attempted  to  raise  the  weight  which  lay  some 
distance  from  the  base  of  the  gin  pole.  The  pole  was  placed 
unbraced  on  a  board  and  slipped  several  times.  There  was 
evidence  that  Demorrow  had  taken  some  heavy  retorts  from 
a  car  in  a  slow  and  impractical  way,  and  that  while  he  was 
engaged  in  removing  a  trip  hammer  from  a  car  a  general 
foreman  of  the  company  came  along  and  told  Demorrow: 
''You  cannot  do  that  Go  and  do  something  easier,  and  I 
will  do  it  myself."  Evidence  was  also  received,  over  objeo- 
tion,  tending  to  show  Demorrow's  temper  and  general  dispo- 
sition and  attitude  toward  his  men.  Demorrow  did  not  have 
power  to  hire  and  discharge  the  men  under  him.  Some  of 
the  instances  of  alleged  incompetency  came  to  the  knowledge 
of  the  officers  of  the  corporation  and  others  occurred  on  oc- 
casions within  their  observation.  It  also  appeared  that  va- 
rious of  these  acts  occurred  some  months  before  the  accident. 
Objection  was  made  to  the  following  parts  of  the  judge's 
charge: 

"A  competent  man  is  a  reliable  man,  says  Justice  Mak- 
snATX.  Incompetency  in  the  law  of  negligence  means  want 
of  ability  suitable  to  the  task,  either  as  regards  natural  quali- 
ties or  experienoe,  or  deficiency  of  disposition,  or  want  of 
disposition  to  use  one's  experience  and  abilities  properly. 
Incompetency  may  exist  not  alone  in  physical  or  mental  at- 
tributes, but  in  the  disposition  with  which  a  person  performs 
his  duties.  And  though  he  may  be  physically  and  mentally 
able  to  do  all  that  is  required  of  him,  his  disposition  toward 
his  work,  and  toward  his  employer,  and  toward  his  fellow- 
servants,  may  make  him  an  incompetent  man." 
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"If  accidents  occurred  in  certain  of  the  construction  gangs 
a  sufficient  length  of  time  prior  to  this  injury  to  the  plaintiff 
so  that  in  the  exercise  of  ordinary  care  and  diligence  the  de- 
fendant should  have  known  of  them,  then  we  say  it  ought 
to  have  known  of  them,  or  would  be  held  to  have  known 
them." 

In  commenting  on  the  seventh  question  in  the  special  ver- 
dict the  court  said : 

"But  in  case  you  find  that  the  plaintiff's  injury  was  caused 
by  the  negligent  act  of  Demorrow,  an  incompetent  servant, 
and  that  such  injury  was  the  result  of  such  incompetence  of 
Demorrow,  then,  in  case  you  find  that  that  was  the  proximate 
cause  of  the  injury,  your  answer  to  this  question  will  be 
*Tes.' " 

The  court  submitted  a  special  verdict^  by  which  the  jury 
found  as  follows:  (1)  That  the  plaintiff  was  injured  on  No- 
vember 14,  1904,  while  in  the  employ  of  the  defendant  com- 
pany, by  the  falling  of  a  gin  pole.  (2)  That  the  foreman, 
Edward  Demorrow,  did  not  exercise  ordinary  care  in  erect- 
ing the  gin  pole  upon  a  freshly  painted  iron  plate  in  the  man- 
ner in  which  it  was  done,  for  the  purpose  for  which  it  was 
used,  just  prior  to  the  plaintiff's  injury.  (3)  That  Edward 
Demorrow  was  not  a  competent  man  to  act  as  foreman  on 
the  rigging  gang  in  the  work  in  which  it  was  engaged  at  the 
time  the  plaintiff  was  injured.  (4)  That  the  defendant  com- 
pany, prior  to  plaintiff's  injury,  had  knowledge  that  Edward 
Demorrow  was  an  incompetent  foreman  for  such  work  as 
the  rigger  gang  was  engaged  in  at  the  time  of  plainti'^'s 
injury.  (6)  That  the  defendant  knew  of  such  incompetency 
a  sufficient  length  of  time  prior  to  plaintiff's  injury  so  that 
in  the  exercise  of  ordinary  care  it  ought  to  have  removed  him. 
(7)  That  such  failure  to  exercise  ordinary  care,  coupled  with 
the  incompetency  on  the  part  of  Demorrow,  was  the  proxi- 
mate cause  of  plaintiff's  injury.  (9)  And  that  plaintiff's 
compensatory  damages  would  be  $3,600. 
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Defendant  proposed  the  following  questions,  which  the 
ODurt  refused  to  submit: 

"(1)  If  you  answer  the  third  question  *Xo/  then  did  the 
plaintiff  know  of  such  incompetency?  (2)  If  you  answer 
the  third  question  'No/  then  answer  this  question ;  otherwise 
you  need  not  answer  it:  'Ought  the  plaintiff  to  have  known 
of  such  incompetency?'  (3)  If  you  answer  the  second  ques- 
tion 'No/  then  was  such  failure  to  exercise  ordinary  care 
the  proximate  cause  of  the  plaintiff's  injury?" 

The  court  also  refused  to  give  the  following  instructions 
as  requested  by  the  defendant : 

"If  you  find  from  the  preponderance  of  the  evidence  that 
Edward  Demorrow  knew  how  to  set  up  the  gin  pole  for  the 
purpose  for  which  it  was  to  be  used  at  the  time  of  plaintiff's 
injury,  then  you  will  answer  the  third  question  in  the  af- 
firmative." 

"Knowledge  by  the  defendant  of  one  or  two  negligent  acts 
of  Edward  Demorrow  while  engaged  in  work  in  the  rigging 
gang  is  not  knowledge  that  he  was  incompetent  to  do  the 
work  he  was  engaged  in  at  the  time  of  the  accident" 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  upon  the  special  verdict. 

For  the  appellant  there  was  a  brief  by  Boemer  &  Aarons, 
and  oral  argument  by  C.  L.  Aarons. 

John  Toohey,  for  the  respondent. 

SiEBBOKBB,  J.  An  exception  to  the  reception  of  evidence 
is  urged  upon  the  ground  that  the  evidence  admitted  and  re- 
lied on  by  the  plaintiff  to  show  Demorrow's  incompetency  as 
foreman  of  the  rigging  crew  did  not  tend  to  support  the  spe- 
cific charge  of  incompetency  charged  in  the  complaint  The 
complaint  charges  that  defendant  was  negligent  in  furnishing 
an  incompetent  person  to  act  as  foreman  of  the  rigging  crew 
employed  in  conducting  its  business;  that  such  foreman,  on 
account  of  his  want  of  proper  skill  and  knowledge,  caused  a 
gin  pole,  used  for  hoisting  a  smokestack,  to  be  placed  on  a 
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smooth  steel  plate  on  top  of  an  arched  building  inclosing  a 
boiler,  without  securely  fastening  such  gin  pole  on  the  sur- 
face of  the  plate  supporting  it,  thus  leaving  it  in  an  unsafe 
and  dangerous  condition  for  the  hoisting  of  the  smokestack. 
It  is  not  contested  but  that  it  was  within  such  foreman's  duty 
to  have  the  Hn  pole  properly  and  securely  erected  for  the 
purpose  of  this  undertaking  and  that  the  evidence  justifies 
the  conclusion  that  it  was  not  securely  placed  on  the  occasion 
in  question.  Evidence  was  admitted  tending  to  show  that 
Demorrow,  before  this  accident,  had  performed  his  duties  as 
such  foreman  incompetently  and  unskilfully  in  respect  to 
overloading  a  scaffold  and  causing  it  to  collapse,  in  the  un- 
skilful management  of  the  work  of  hoisting  a  pump,  in  im- 
properly and  dangerously  unloading  a  heavy  trip-hammer 
from  a  car,  and  respecting  the  general  disposition  with  which 
he  performed  his  duties  and  the  general  safety  with  which 
he  conducted  his  work.  Defendant's  exception  that  evidence 
of  such  acts  of  incompetency  does  not  tend  to  support  the 
specific  charge  of  incompetency  is  not  well  taken.  These 
different  acts  of  Demorrow  were  shown  to  be  in  the  line  of 
his  duty  as  foreman  of  the  rigging  crew  and  tended  to  throw 
light  on  the  question  of  his  fitness  and  competency  to  perform 
them.  The  evidence  was  therefore  properly  submitted  to  the 
jury. 

Nor  is  the  objection  that  the  evidjence  fails  to  show  that 
knowledge  of  Demorrow's  incompetency  came  to  any  one 
authorized  to  discharge  him  a  good  one.  It  appears  that 
the  chief  engineer.  Brown,  and  superintendent,  Kraft,  had 
observed  how  Demorrow  performed  his  duties  and  had  knowl- 
edge of  his  conduct  and  the  way  in  which  he  performed  his 
duties,  which  included  the  acts  above  specified,  and  that  they 
had  power  to  remove  him  and  fill  his  place  as  foreman. 

An  exception  to  a  portion  of  the  instructions  given  by  the 
court  in  connection  with  the  third  question  is  alleged  as 
ground  for  reversal,  on  the  ground  that  the  insitruction  ia 
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misleading  and  erroneous,  in  that  it  is  a  mere  general  state- 
ment of  an  abstract  proposition  of  law,  and  omits  to  inform 
the  jury  whiat  is  incompetency  in  the  law  of  negligence  as 
applied  to  the  facts  adduced  in  evidence.  We  discover  no 
such  defect  in  the  instruction  and  find  it  is  applicable  to  this 
branch  of  the  case  and  that  it  embodies  a  correct  statement  of 
the  law. 

Another  instruction  complained  of  bears  on  the  sixth 
question  of  the  special  verdict,  which  covered  the  inquiry 
of  whether  defendant  had  constructive  notice  of  Demorrow's 
incompetency,  if  the  jury  found  as  a  fact  that  he  was  an  in- 
competent person  as  charged  in  the  complaint  The  jury's 
finding  that  the  defendant  had  actual  knowledge  of  Demor- 
row's  incompetency  renders  the  inquiry  concerning  defend- 
ant's constructive  notice  an  immaterial  one,  and  no  preju- 
dice could  have  resulted  from  the  alleged  error  in  the  court's 
instruction  on  this  subject. 

Defendant  requested  that  the  jury  be  directed  that,  if  the 
evidence  preponderated  to  the  effect  that  Demorrow  knew 
how  to  set  the  gin  pole  properly  on  this  occasion,  then  the  in- 
quiry as  to  his  competency  must  be  answered  in  the  aflSrm- 
ative.  The  court  informed  the  jury  that  the  plaintiff  had 
the  burden  of  establishing  the  fact  of  Demorrow's  incompe- 
tency, and  that  it  must  be  shown  by  a  preponderance  of  the 
evidence,  and  he  fully  explained  to  them  what  is  meant  by 
the  preponderance  of  the  evidence  in  the  trial  of  cases.  This 
properly  covered  every  element  embraced  in  this  request 
which  was  pertinent  to  the  issue  involved. 

Defendant  also  asked  that  the  jury  be  directed  that  in  law 
knowledge  of  one  or  two  negligent  acts  of  Demorrow  in  the 
line  of  his  duty  as  such  foreman  did  not  constitute  knowledge 
of  his  incompetency.  The  object  of  this  requested  instruo- 
tion  was  evidently  to  inform  the  jury  that  knowledge  of  one 
or  two  acts  tending  to  show  that  Demorrow  imperiled  the 
safety  of  persons,  working  under  him  did  not  establish  that 
Vol.  183-9 
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defendant  had  knowledge  of  his  incompetency.  The  phrase- 
ology includes  only  his  negligent  acts^  and  thus  excludes  acts 
due  to  his  incompetency  respecting  his  duties,  and  hence,  if 
submitted  to  the  jury  as  requested,  would  erroneously  have 
restricted  the  effect  of  the  evidence  tending  to  show  he  im- 
periled the  safety  of  those  working  under  him  to  proof  of  his 
negligence  instead  of  his  incompetency.  This  renders  the 
requested  instruction  objectionable,  and  it  was  properly  re- 
fused by  the  court. 

It  is  contended  that  the  seventh  question  as  framed  and 
submitted  is  too  indefinite  and  uncertain  to  determine  the 
issue  of  proximate  cause  in  the  case.  The  specific  objection 
is  that  the  question  so  combines  Demorrow's  want  of  care  on 
the  occasion  in  question  and  his  incompetency  to  perform 
his  duty  that  it  is  impossible  to  ascertain  which  of  these  ele- 
ments the  jury  found  to  be  the  proximate  cause  of  plaintiff's 
injury.  In  submitting  this  to  them  the  jury  were  informed 
that  they  would  not  be  justified  in  answering  it  in  the  af- 
firmative by  merely  finding  that  Demorrow  failed  to  exer- 
cise ordinary  care,  nor  by  the  mere  finding  that  he  was  in- 
competent, but  that  if  they  found  that  the  plaintiff's  injury 
was  caused  by  an  act  of  Demorrow,  "an  incompetent  serv- 
ant," and  that  "such  injury  was  the  result  of  such  incompe- 
tence of  Demorrow,  then  if  you  find  that  that  was  the  proxi- 
mate cause  of  the  injury,  your  answer  to  this  question  will 
be  'Yes.' "  This  direction  by  the  court  removed  any  un- 
certainty involved  in  the  question.  An  aflSrmative  answer 
to  the  question  under  this  instruction  could  only  follow 
upon  the  finding  by  the  jury  that  DemorroVs  incompetency 
was  the  proximate  cause  of  plaintiff's  injury. 

The  evidence  referred  to  on  which  plaintiff  relied  to  show 
Demorrow's  incompetency  for  a  proper  performance  of  his 
duties  and  that  defendant  had  knowledge  thereof,  together 
with  the  other  facts  and  circumstances  bearing  on  these 
questions  in  the  case,  was  sufficient  to  warrant  the  jury  in 
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finding  that  at  the  time  of  plaintiff's  injury  he  was  not  com- 
petent to  perform  the  duties  of  foreman  of  the  rigging  crew 
and  that  defendant  had  knowledge  thereof. 

Defendant  requested  that  the  jury  he  specifically  required 
to  find  whether  plaintiff  actually  knew,  or  under  the  circum- 
stances proven  in  the  exercise  of  ordinary  care  ought  to  have 
known,  of  DemorroVs  incompetency.  This  request  was  re- 
fused, and  the  instruction  on  the  question  of  plaintiff's  con- 
trihutory  negligence  did  not  specifically  cover  this  phase  of 
the  case.  The  court's  refusal  to  submit  the  requested  question 
and  the  omission  to  give  the  appropriate  instruction  on  this 
question  is  urged  to  have  resulted  in  a  failure  to  have  the 
jury  determine  the  issue  of  plaintiff's  assumption  of  the  risk 
incident  to  the  negligence  charged.  It  is  claimed  that  plaint- 
iff served  under  and  with  Demorrow  a  suflScient  length  of 
time  to  apprise  plaintiff  of  his  incompetency.  Counsel  point 
to  no  evidentiary  facts  tending  to  support  such  claim,  aside 
from  the  fact  that  plaintiff  worked  in  Demorrow's  rigging 
crew  for  some  time  before  the  accident.  Nor  has  our  examina- 
tion of  the  record  disclosed  any  evidence  tending  to  support 
this  contention.  There  is  no  evidence  showing  plaintiff  had 
knowledge  of  any  of  the  specific  acts  in  evidence  tending  to 
show  such  incompetency.  So  far  as  disclosed,  it  appears  that 
plaintiff  did  not  work  regularly  with  Demorrow  as  a  member 
of  the  rigging  crew  until  two  or  three  weeks  immediately 
preceding  the  accident.  His  employment  outside  of  the  rig- 
ging crew  did  not  bring  him  into  sufficiently  close  contact 
with  DemorroVs  occupation  to  warrant  the  inference  that  he 
learned  how  he  performed  his  duties.  There  is  nothing  in 
the  situation  thus  presented  to  furnish  a  basis  for  a  finding 
that  plaintiff  in  the  exercise  of  ordinary  care  ought  to  have 
known  of  Demorrow's  incompetency. 

We  find  no  error  in  the  record. 

By  the  Court, — Judgment  affirmed. 
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Ilsley,  Eespondent,  vs.  Sentinel  Company  and  others, 

Appellants. 

September  4 — October  15,  1907. 

Libel:  Privileged  communications:  Common  law:  Statutes:  Construc- 
tion: "Judicial  proceeding.*' 

1.  At  common  law  publipation  of  a  fair,  correct,  and  good-faith  re- 

port of  a  Judicial  or  legislative  proceeding  is  privileged  equally 
in  favor  of  every  one,  newspapers  as  well  as,  but  no  more  than, 
others. 

2.  Sec.  4256a,  Stats.  (1898),  in  connection  with  prior  decisions  of 

the  supreme  court,  indicates  that  at  least  one  purpose  of  the 
statute  was  to  extend  the  privilege  in  newspaper  reporting 
beyond  Judicial  proceedings  and  proceedings  of  the  legislature 
with  which  the  common  law  stopped. 

8.  At  common  law  privileged  "Judicial  proceedings"  did  not  include 
anything  beyond  the  actual  hearing  in  presence  of  a  JudidaJ 
oflELoer  and  his  decision  announced  thereon. 

4.  The  publication  of  pleadings  or  other  preliminary  papers  to 
which  the  attention  of  no  Judicial  oSLcer  has  been  called  and 
no  Judicial  action  invited  thereon  is  not  within  the  privilege 
accorded  publication  of  judicial  proceedings  in  the  absence  of 
a  statute  modifying  the  rules  of  the  common  law. 

6.  The  public  has  the  right  to  know  what  its  courts  and  legislature 
do,  and  since  this  cannot  be  intelligently  reported  without  stat- 
ing the  charges  and  issues  upon  which  their  action  is  based, 
the  latter  may  be  reported  also,  although  as  an  incidental 
result  the  fact  of  defamatory  charges  against  some  individual 
becomes  public  to  his  injury. 

6.  While  under  some  circumstances  the  words  "proceeding"  or  even 

"Judicial  proceeding"  may  be  used  in  a  sense  to  include  even 
the  service  or  filing  of  a  pleading,  the  phrase  "report  of  any 
Judicial  proceeding"  in  sec.  4256a,  Stats.  (1898),  must  be  pre- 
sumed to  have  been  used  in  the  definite  significance  it  had 
attained  in  the  law  of  libel:  the  actual  hearing  in  the  presence 
of  a  Judicial  officer  and  his  decision  announced  thereon. 

7.  While  sec.  425Ga,  Stats.  (1898),  did  not  change  the  law  as  pre- 

existing governing  "Judicial  proceedings,"  its  enactment  can- 
not be  said  to  be  useless,  since  it  added  to  reports  entitled  to 
privilege  those  of  other  public  official  proceedings  and  also 
undertook  to  regulate  all  reports  whether  of  Judicial,  legisla- 
tive, or  other  proceedings  in  the  matter  of  headlines  and  corn- 
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ments  and  to  provide  for  mitigation  of  damages  in  case  of 
retraction. 

8.  In  an  action  for  the  publication  of  libelous  matter  it  appeared 
from  tbe  complaint,  among  other  things,  that  the  alleged  libel 
consisted  of  the  publication  in  a  newspaper  of  extracts  from  a 
complaint  in  an  action  which  had  proceeded  no  further  than 
service  and  filing  of  that  pleading,  the  falsity  of  the  statements 
of  the  extracts  being  alleged.  Held,  on  demurrer,  that  nothing 
appeared  in  the  complaint  showing  the  defamatory  matter 
privileged,  and  hence  that  a  cause  of  action  was  stated. 

S.  In  such  case,  even  though  the  newspaper  report  be  held  to  be 
privileged,  need  not  have  been  by  way  of  quotation,  but  might 
be  condensed  and  expressed  in  the  words  of  the  reporter,  yet 
the  reporter  was  limited  to  reporting  the  fact  of  the  assertion, 
and  the  addition  of  headlines  and  comments  as  "Defamed  and 
Libeled,*'  "Used  Organ  and  Grand  Jury  in  Effort  to  Ruin  Plaint- 
iff/' ''Used  Jury  to  Injure  Him,"  if  capable  of  being  understood 
as  declaring  the  fact  of  a  conspiracy  to  injure,  use  of  Jury,  etc., 
exceed  any  privilege  to  report. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Wabken  D.  Takrant,  Circuit  Judge.     Affirmed. 

Appeal  by  defendants  from  order  overruling  demurrer 
to  complaint  charging  defendants,  publishers  of  the  Milwau- 
kee Sentinel,  with  libel,  in  that  on  September  9,  1905,  they, 
with  intent  to  defame,  maliciously  published  false  and  de- 
famatory matter  generally  to  the  effect  that  the  plaintiff,  to- 
gether with  others,  had  been  sued  by  the  defendant  Pfister; 
under  headlines  identifying  the  various  defendants  in  that 
action,  stating,  "Are  Sued  for  Conspiracy:"  "Defamed  and 
Libeled:"  "Used  Organ  and  Grand  Jury  in  Effort  to  Ruin 
Plaintiff:"  "Used  Jury  to  Injure  Him:"  "Were  Taken  by 
Surprise:"  "Papers  Served  on  Defendants:"  "Text  of  the 
Complaint/^  These  were  followed  by  extracts  from  a  com- 
plaint charging  the  several  defendants,  including  the  plaint- 
iff in  this  action,  with  having  conspired  to  injure  the  plaint- 
iff in  that  actipn,  C.  F.  Pfister,  by  instituting  imfounded 
prosecutions  against  him  and  publishing  defamatory  matter 
in  public  prints  and  maliciously  procuring  to  be  issued  an 
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unfounded  indictment  against  him,  and  otherwise ;  also,  for  a 
second  cause  of  action,  that  on  February  6,  1906,  defendants 
caused  to  be  published  in  the  Sentinel  another  article  assert- 
ing generally  the  dismissal  of  C.  F,  Pfister's  former  action 
and  the  institution  of  a  new  one  of  much  the  same  character, 
various  extracts  from  the  complaint  in  which  are  quoted  and 
contain  similar  defamatory  matter  as  against  plaintiff  in 
this  action. 

For  the  appellants  there  was  a  brief  by  Qucurles,  Spence  & 
QuarleSj  attorneys,  and  Oeorge  Lines,  of  counsel,  and  oral 
argument  by  Mr,  Lines, 

Robert  N,  McMynn,  for  the  respondent 

Dodge,  J.  1.  That  the  article  published  by  appellant 
contains  defamatory  charges  against  the  plaintiff  which,  but 
for  some  privilege,  would  be  libelous  if  false,  is  not  contro- 
verted, but  privilege  is  claimed  by  virtue  of  sec.  4256a^ 
Stats.  (1898),  which  provides: 

**The  proprietor,  publisher,  editor,  writer  or  reporter  upon 
any  newspaper  published  in  this  state  shall  not  be  liable  in 
any  civil  action  for  libel  for  the  publication  in  such  news- 
paper of  a  true  and  fair  report  of  any  judicial,  legislative  or 
other  public  official  proceeding  authorized  by  law  or  of  any 
public  statement,  speech,  argument  or  debate  in  the  course 
of  such  proceeding." 

Among  the  answers  made  to  this  claim  is  a  contention  that 
a  mere  pleading,  filed  but  not  in  any  wise  presented  to  any 
judicial  officer  as  basis  for  any  action  by  him,  is  not  included 
within  the  matter  to  which  the  statute  accords  privilege. 
That  contention  is  fundamental  to  this  action,  for  there  is 
nothing  in  the  complaint  to  suggest  that  the  pleadings  sum- 
marized or  quoted  in  the  published  article  had  reached  any 
stage  beyond  that  of  service  on  the  defendants  in  the  con- 
spiracy action,  or,  at  most,  that  of  filing  with  the  clerk  of 
court.     The  latter  fact  nowhere  appears  at  all  clearly,  and 
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probably,  if  fatal  to  the  complaint,  could  not  be  assumed 
upon  demurrer  under  the  rule  of  liberal  construction  in- 
dulged in  favor  of  pleadings  so  attacked,  but  we  do  not  deem 
the  fact  of  filing  inconsistent  with  the  conclusion  we  reach, 
and  shall  therefore  treat  the  complaint  as  if  that  fact  ap- 
peared.   At  common  law,  publication  of  a  fair,  correct^  and 
good-faith  report  of  a  judicial  or  legislative  proceeding  was 
privileged  equally  in  favor  of  every  one,  newspapers  as  well 
as,  but  no  more  than,  others.    Odgers,  Libel  &  S.  (4th  Eng. 
ed.)  291;  Uaia  v.  Hales,  L.  R  3  C.  P.  Div.  319;  Lewis  v. 
Levy,  EL,  Bl.  &  El.  537,  560;  Kimber  v.  Press  Asso.  [1893] 
1  Q.  B.  65;  Townsh.  Slander  &  L.  (4th  ed.)  §  229;  Corvnor 
V.  Slandwrd  P.  Co.  183  Mass.  474,  67  N.  E.  596 ;  Stmrt 
r.   Press  Pvb.   Co.  83  App.   Div.   467,  82   N.   Y.   Supp. 
401 ;  BucJcsiaff  v.  Hicks,  94  Wis.  34,  39,  68  N.  W.  403. 
Some  questions  having  arisen  as  to  the  kind  of  proceedings 
within  this  privilege  and  as  to  the  tribunals  or  meetings  the 
proceedings  of  which  were  privileged,  statutes  were  enacted 
having  considerable  resemblance  to  our  own  in  New  York  in 
1854,  now  sec.  1907,  N.  Y.  Code  Civ.  Proc.,  and  in  England 
in  1888.     See  history  in  Odgers,  Libel  &  S.  (4th  Eng.  ed.) 
759  et  seq.     Our  statute  was  enacted  originally  in  1897, 
quite  immediately  after  a  decision  of  this  court  denying 
any  privilege  to  reports  of  city  council  proceedings.     BtLcJe- 
staff  V.  Hicks,  supra.     Such  history  indicates  that  at  least 
one  purpose  of  the  legislation  was  to  extend  the  privilege  in 
newspaper  reporting  beyond  judicial  proceedings  and  pro- 
ceedings  of  the  legislature   with  which   the  common   law 
stopped.     An  examination  of  all  cases  in  England  discloses 
none  in  which  the  privil^ed  "judicial  proceeding''  included 
anything  beyond  the  actual  hearing  in  presence  of  a  judicial 
officer  and  his  decision  announced  thereon.     A  compendious 
collection  of  such  cases  is  made  in  ch.  11  of  Odgers,  Libel  & 
S.   (4th  Eng.  ed.).     A  negative  view  has  been  often  an- 
nounced in  the  United  States,  and  applied  to  exclude  any 
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privilege  in  publication  of  mere  pleadings  before  any  judicial 
hearing  involving  them.  Stanley  v.  Webb,  4b  Sandf.  21; 
Sanford  v.  Bennett,  24  N.  T.  20 ;  Cincinnati  Gazette  Co.  v. 
Timberlalce,  10  Ohio  St  548 ;  Sutton  v.  A.  H.  Belo  &  Co. 
(Tex.  Civ.  App.y  64  S.  W.  686;  Cowley  v.  Pulsifer,  137 
Mass.  392 ;  StuaH  v.  Press  Pub.  Co.  83  App.  Div.  467,  82 
N.  Y.  Supp.  401 ;  Parle  v.  Detroit  F.  P.  Co.  72  Mich.  560, 
40  N.  W.  731 ;  Barber  v.  St.  Louis  D.  Co.  3  Mo.  App.  377 ; 
Billet  V.  Times-Democrat  Pub.  Co.  107  La.  751,  32  South. 
17 ;  Archambault  v.  Great  N.  W.  Td.  Co.  4  Mont  Q.  B.  122 ; 
American  Pub.  Co.  v.  Gamhle,  115  Tenn.  663,  679,  90  S. 
W.  1005;  18  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1044. 
Neither  appellants'  nor  our  ovm  research  has  disclosed  any 
decision  which,  fairly  considered,  supports  any  such  privi- 
lege. Two  cases  are  cited:  Pittock  v.  O'Niell,  63  Pa.  St 
253,  and  Thompson  v.  Powrdng,  15  Nev.  195.  In  the  first 
the  question  was  passed  without  decision,  by  the  remark  that 
the  publication  might  have  been  privileged  if  fair  and  correct. 
In  the  second  it  was  held  no  evidence  of  express  malice  for 
defendant  to  publish  the  plaintiff's  own  complaint  in  the 
very  libel  action  on  trial,  a  ruling  that  obviously  involved  dif- 
ferent considerations.  Clearly  the  overwhelming  consensus 
of  authority  sustains  the  view  that  the  publication  of  plead- 
ings or  other  preliminary  papers  to  which  the  attention  of  no 
judicial  oflScer  has  been  called  and  no  judicial  action  invited 
thereon  is  not  within  the  privilege  accorded  publication  of 
judicial  proceedings  in  absence  of  statute  modifying  the 
niles  of  the  common  law. 

The  propriety  of  such  exclusion  is  equally  obvious  when  we 
consider  the  reasons  on  which  rests  the  privilege  to  publish  re- 
ports of  true  judicial  or  legislative  proceedings.  The  whole 
foundation  for  that  privilege  is  the  interest  of  the  public  to 
know  the  conduct  of  judicial  officers  and  legislators,  to  the 
end  that  misconduct  or  incapacity  may  be  promptly  discov- 
ered and  remedied.     This  end  has  been  deemed  so  vital  to 
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public  welfare  and  to  the  maintenance  of  good  government 
as  to  demand  subordination  of  the  interest  of  individuals  ad- 
verse to  the  publicity  of  defamatory  statements  against  them 
which  must  otherwise  control.  There  is,  however,  no  right 
in  the  public  to  know  that  A.  charges  B.  with  unworthy  or 
criminal  conduct,  even  in  court,  as  a  fact  by  itself;  that  is 
mere  gossip  or  scandaL  The  public  at  most  needs  to  know 
what  its  court  does,  and,  since  this  caimot  be  intelligibly  re- 
ported without  stating  the  charges  and  issues  upon  which  the 
court's  action  is  based,  the  latter  may  be  reported  also,  al- 
though as  an  incidental  result  the  fact  of  defamatory  charges 
against  some  individual  becomes  public  to  his  injury. 

"The  general  advantage  to  the  country  in  having  these  pro- 
ceedings made  public  more  than  counterbalances  the  incon- 
venience to  private  persons  whose  conduct  may  be  the  subject 
of  such  proceedings."  Rex  v.  Wright,  8  Term  E.  293,  298 ; 
Wason  V.  Walter,  L.  R  4  Q.  B.  73,  87. 

The  fundamental  reason  is  the  same  which  demands  that 
proceedings  of  courts  and  legislatures  shall  be  open  to  the 
public.  Stockdale  v.  Hansard^  9  Ad.  &  El.  1;  Lewis  t>. 
Levy,  EL,  Bl.  &  EL  537;  Cowley  v.  Pulsifer,  137  Mass.  392, 
394.  When  this  reason  is  understood,  it  obviously  fails 
wholly  to  justify  publication  of  defamatory  contents  of  mere 
pleadings  and  other  preliminary  papers  which  have  simply 
been  filed  in  the  clerk's  ofiSce.  In  those  the  public  have  no 
concern  until  they  are  actually  brought  to  the  attention  of 
some  judicial  officer  and  some  action  on  his  part  is  demanded 
based  thereon.  Then,  for  the  first  time,  is  public  interest 
involved  to  know  what  action  he  takes.  The  distinction  is 
too  obvious  for  extended  comment  The  fact  that  any  one 
who  wishes  may,  on  other  grounds,  have  access  to  such  papers 
for  examination,  if  any  such  right  exists,  has  no  bearing  on 
the  question.  The  degree  of  publicity  likely  to  be  so  ac- 
complished is  trifling  in  comparison  with  general  publication, 
and,  at  best,  results  incidentally  from  a  public  policy  of 
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nondiscrimination  by  a  mere  clerk  which  is  in  no  wise  pro- 
moted by  spreading  abroad  the  information  which  one  may 
acquire  by  such  inspection.  In  absence  of  dominating  public 
interest,  surely  the  individual  ought  not  to  be  subjected  to 
such  assaults  upon  his  character  and  reputation  as  may  re- 
sult from  general  publication  of  charges  which  may  thus  be 
made.  The  author  of  a  pleading  is  broadly  privil^ed  in  as- 
serting his  claims  against  his  opponent,  and  may,  and  often 
does,  make  the  most  damaging  charges  with  little  or  no 
foundation.  He  may  make  them  with  no  expectation  of  prov- 
ing them,  nay,  with  no  purpose  of  ever  proceeding  further 
with  his  action,  and  yet  furnish  most  salacious  matter  for  the 
enterprising  reporter  upon  whose  industry  the  pleader  may 
indeed  have  counted  to  render  his  charges  effective  to  injure 
his  opponent  before  the  public,  though  he  never  expected  any 
effect  for  them  in  court  The  great  peril  of  injury  to  indi- 
viduals has  been  vigorously  portrayed  in  several  of  the  cases 
above  cited.  Cowley  v.  Prdsifetj  supra;  Park  v.  Detroit  F. 
P.  Co.  72  Mich.  660,  40  N.  W.  731 ;  Baa-ber  v.  St.  Louis  D. 
Co.  3  Mo.  App.  377 ;  St^iart  v.  Press  Pub.  Co.  83  App.  Div. 
467,  82  K  Y.  Supp.  401. 

As  a  result  of  what  has  preceded,  we  are  fully  convinced 
that  at  common  law  no  privilege  could  have  sheltered  the 
publication  in  question ;  and  the  next  inquiry  is  whether  any 
is  conferred  by  our  statute  above  quoted.  The  reports 
thereby  privileged  of  publication  are  of  a  judicial  proceeding 
or  any  public  statement  in  such  proceeding.  Counsel  argues 
that  a  judicial  proceeding  in  this  state  includes  everything 
involved  in  a  civil  action,  which,  he  says,  is  a  proceeding  in  a 
court  of  justice  and  therefore  a  judicial  proceeding,  and 
cites  instances  of  such  use  of  the  term.  Hogan  v.  State,  30 
Wis.  428 ;  Schultz  v.  Strauss,  127  Wis.  325, 106  N.  W.  1066. 
We  have  no  doubt  that  under  some  circumstances  the  words 
"proceedings"  or  even  "judicial  proceedings"  may  be  used 
in  a  sense  to  include  even  the  service  or  filing  of  a  pleading. 
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but  the  phrase  "judicial  proceeding,''  or  rather  "report  of  a 
judicial  proceeding,"  had  attained  a  perfectly  definite  sig- 
nificance in  the  law  of  libel,  the  subject  which  the  legislature 
were  attempting  to  regulate,  and  every  presumption  supports 
the  view  that  they  then  used  it  in  that  sense.  That  they  did 
so  is  confirmed  by  its  association  with  ''other  public  official 
proceeding,"  also  by  reference  to  "public  statement,  argu- 
ment," etc.  If  it  be  argued  that,  upon  such  constructiouy 
the  statute  did  not  change  the  law  as  pre-existing  and  its  en- 
actment was  vain,  it  is  answered  that  the  statute  added  to 
reports  entitled  to  privilege  those  of  other  public  official  pro- 
ceedings and  also  that  it  undertook  to  regulate  all  reports 
whether  of  judicial,  legislative,  or  other  proceedings  in  the 
matter  of  headlines  and  comments  and  to  provide  for  miti- 
gation of  damages  in  case  of  retraction,  so  that,  although  no 
new  grant  of  privilege  was  accomplished  by  the  enactment^ 
yet  other  legislative  purpose  is  obviously  wholly  consistent 
with  mere  declaration  of  an  existing  immunity.  See  Smith 
r.  Burlington,  129  Wis.  336,  339,  109  N.  W.  79. 

Unless  obvious  beyond  reasonable  doubt,  we  should  be  slow 
to  believe  in  an  intent  to  authorize  and  privilege  publications 
so  fraught  with  injury  to  individuals  and  for  which  justifica- 
tion in  public  policy  or  other  reason  is  so  entirely  wanting. 
We  do  not  find  such  purpose  obvious,  and  therefore  cannot 
think  that  the  legislation  in  question  goes  beyond  the  rule  of 
the  common  law  in  sheltering  a  report  of  any  step  in  an  action 
which  does  not  in  some  way  involve  at  least  the  attention  and 
invited  action  of  some  judicial  officer.  We  are  convinced 
that  the  filing  of  pleadings  or  other  papers  in  the  clerk's  of- 
fice is  not  of  that  character.  Hence  we  must  hold  that  noth- 
ing appearing  in  the  complaint  in  this  action  shows  that  the 
defamatory  publication  set  forth  is  entitled  to  any  privilege, 
and  that,  since  falsity  is  alleged,  a  cause  of  action  is  stated. 

2.  Were  a  different  conclusion  reached  upon  the  subject 
of  privilege,  we  should  still  find  great  difficulty  in  holding 
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tliat  the  headlines  and  comment  contained  in  the  article  pub- 
lished were  incapable  of  a  libelous  meaning  to  the  reader. 
Conceding  that  a  report  of  a  proceeding,  to  be  privileged, 
need  not  be  by  way  of  quotations,  but  may  be  condensed  and 
expressed  in  the  words  of  the  reporter,  yet  that  does  not  per- 
mit ]jim  to  declare  as  on  his  own  authority  the  existence  of 
facts  which  are  only  asserted  in  the  proceeding.  He  is  lim- 
ited to  reporting  the  fact  of  the  assertion.  Such  utterances 
as  *^Defamed  and  libeled,"  "Used  organ  and  grand  jury  in 
effort  to  ruin  plaintiff,"  "Used  jury  to  injure  him,"  in  their 
context  are  somewhat  ambiguous.  They  might  be  under- 
stood by  a  reader  as  only  asserting  that  the  complaint  which 
had  been  filed  contained  such  allegations,  and,  if  so  under- 
stood, might  not  transcend  permissible  reporting.  But  if 
they  are  even  capable  of  being  understood  as  declaring  the 
fact  of  conspiracy  to  injure,  use  of  jury,  etc.,  they  would  ex- 
•ceed  any  privilege  to  report.  In  view  of  our  conclusion  on 
the  broader  question,  we  perhaps  need  not  discuss  this  fur- 
ther than  to  suggest  the  caution  demanded  of  a  reporter  of 
privileged  public  proceedings  when  he  enters  the  field  of  com- 
ment and  summarization,  and  to  call  attention  to  a  few  of  the 
decided  cases,  and  especially  to  the  warning  of  our  own  stat^ 
ute — sec.  4256a,  Stats.  (1898) — that  no  reporter  is  protected 
against  libelous  matter  "contained  in  any  headline  or  head- 
ings to  any  such  report,  or  libelous  remark  or  comments  added 
or  interpolated  in  any  such  report  or  made  and  published 
<!oncerning  the  same,  which  remarks  or  comments  were  not 
uttered  by  the  person  libeled  or  spoken  concerning  him  in  the 
course  of  such  proceeding."  Odgers,  Libel  &  S.  (4th  Eng. 
ed.)  302  et  seq.;  Pfister  t?.  Sentinel  Co.  108  Wis.  572,  84 
N.  W.  887 ;  Stanley  v.  Webb,  4  Sandf.  21 ;  Thomas  v.  Cros- 
well  7  Johns.  264:;  Edsall  v.  Brooks,  17  Abb.  Pr.  221. 
By  the  Court, — Order  affirmed. 
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Cawkeb  and  others,  Eespondents,  vs.  Centbal  Bituuthio 

Paving  Company,  imp.,  Appellant. 

Same,  Appellants,  vs.  Same,  Respondent. 

Beptemher  6— October  16,  1907. 

Municipal  corporations:  Streets:  Special  assessments:  yaltdi<y.' 
Right  of  general  taxpayer  to  attack:  Preliminary  injunction: 
Modification  on  motion  to  vacate:  Pleading:  Oross-complaint: 
Subject  matter:  Reassessment  for  public  improvements:  Stat- 
utes:  Retroactive  provisions. 

1.  General  taxpayers,  as  such,  have  no  interest  in  the  question  of 

tb<e  validity  of  special  assessments,  and  are  not  entitled  to  an 
order  which  will  prevent  the  collection  of  assessments  which 
may  be  voluntarily  paid  or  which  the  property  owners  have 
by  laches  or  consent  barred  themselves  from  contesting. 

2.  In  an  action  by  general  taxpayers  to  declare  void  a  contract  for 

street  improvements  and  enjoin  the  municipality  from  paying 
for  any  portion  thereof  out  of  Its  funds,  they  are  fully  protected 
by  an  order  restraining  the  municipal  officers  from  paying  out 
any  of  its  funds  upon  the  contract;  and  if  the  order  not  only 
gives  this  relief,  but  also  prevents  the  municipal  authorities 
from  accepting  the  work,  it  is  unwarranted,  since  acceptance  of 
the  work  is  in  no  way  essential  to  the  relief  demanded. 

3.  On  the  hearing  of  a  motion  to  vacate  a  preliminary  injunction 

the  court  may  modify  its  previous  order  by  striking  out  any 
part  thereof  not  warranted  by  the  showing  made. 

4.  A  cro6»<M)mplaint  may  properly  be  interposed  by  a  defendant 

when  he  Is  entitled  to  affirmative  relief  against  a  codefendant 
or  against  a  codefendant  and  a  plaintifC  or  other  party,  and 
such  relief  involves  or  affects  the  contract,  transaction,  or  prop- 
erty which  is  the  subject  of  the  action. 
6.  In  an  action  by  general  taxpayers  to  declare  void  a  contract  for 
street  improvements  and  enjoin  the  municipality  from  paying 
any  portion  thereof  out  of  its  funds,  the  defendant,  by  cross- 
complaint  against  the  municipality,  setting  forth  at  length  the 
entire  proceedings,  demanded  Judgment  that,  in  case  the  pro-  , 

ceedings  be  held  invalid,  the  municipality  be  required  to  pro-  j 

ceed  to  make  a  reassessment  as  provided  in  sees.  1210(2  et  seq. 
Stats.  (1898).  Held,  that  relief  by  way  of  reassessment  was 
germane  to  the  subject  of  the  action. 
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16.  In  such  case,  although  the  original  contract  for  the  street  im- 
provement was  void,  the  contract  does  not  require  validation 
in  order  that  a  reassessment  may  be  valid,  since  the  legislature 
could  In  the  first  instance  have  provided  for  the  levying  of 
special  assessments  for  the  improvement  without  previous  con- 
tract, and  what  the  legislature  might  have  originally  authorized 
it  may  retrospectively  validate  by  providing  for  a  reassessment 


Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county:  Warren  D.  Tarrant,  Circuit  Judge.  One  order 
modified  and  affirmed;  the  other  affirmed. 

This  is  an  action  in  equity  by  the  plaintiffs  as  general  tax- 
payers in  the  Sixteenth  ward  of  the  city  of  MilwavJcee  against 
the  city,  its  comptroller,  treasurer,  and  board  of  public 
works,  and  the  Central  Bitulithic  Paving  Company  to  de- 
clare void  a  certain  alleged  contract  made  by  the  city  with 
said  paving  company  for  laying  a  patented  pavement  upon  a 
portion  of  Clybourn  street,  and  enjoin  the  city  from  paying 
for  any  portion  of  such  pavement  out  of  city  funds.  The 
complaint  alleged  the  same  defects  and  omissions  in  the  mak- 
ing of  the  contract  as  were  alleged  in  Allen  v.  MilwavJcee, 
128  Wis.  678,  106  K  W.  1099.  The  complaint  further  al- 
leged that  the  sum  of  $10,314.18  of  the  cost  of  such  pave- 
ment was  to  be  paid  out  of  special  assessments  upon  abutting 
real  estate,  and  the  remainder,  amounting  to  $3,881.98,  out 
of  the  ward  funds.  It  did  not  allege  that  the  plaintiffs  owned 
any  real  estate  subject  to  special  assessment,  nor  did  it  ask 
any  relief  against  such  special  assessments,  but  only  sought 
to  cancel  the  contract  and  restrain  the  city  officers  from  pay- 
ing any  portion  of  the  contract  price  out  of  the  city  or  ward 
funds.  Upon  this  complaint  a  preliminary  in  junctional  order 
was  obtained  restraining  the  board  of  public  works  from  ac- 
cepting the  work  during  the  pendency  of  the  action,  and  also 
restraining  the  comptroller  from  countersigning  any  orders 
for  the  payment  of  any  part  of  the  purchase  price  and  the 
treasurer  from  paying  any  such  orders.    The  paving  company 
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moved  to  vacate  this  in  junctional  order,  and  upon  the  hear- 
ing of  the  motion  it  appeared  that  the  work  was  nearly  com- 
pleted when  this  action  was  commenced;  that  a  frontage  of 
about  1,620  feet  of  private  property  -^^as  specially  assessed; 
that  when  the  work  was  about  one  third  completed  serious 
doubt  arose  as  to  the  company's  right  to  continue  the  work 
owing  to  the  decision  in  the  Allen  CasCj  and  thereupon  the 
owners  of  about  sixty-six  per  cent  of  the  assessed  frontage 
made  a  written  petition  to  the  board  of  public  works  request- 
ing the  board  to  order  the  company  to  proceed  with  the  work, 
and  also  delivered  to  the  company  a  written  communication  or 
agreement  asking  it  to  proceed  with  the  work  and  agreeing  to 
pay  their  respective  assessments  upon  completion  thereof; 
that  thereupon  the  board  ordered  the  company  to  proceed 
with  the  work  and  the  company  did  proceed  and  completed 
the  same ;  that  a  part  of  the  consenting  property  owners  have 
voluntarily  paid  to  the  company  their  said  assessments,  but 
that  a  part  decline  to  do  so  until  special  assessment  certificates 
be  issued.     The  motion  was  denied. 

The  answer  of  the  paving  company  contained  a  cross-com- 
plaint against  the  city  and  its  officers,  setting  forth  at  length 
the  entire  proceedings  and  praying  that,  in  case  the  special 
assessments  be  held  invalid,  the  city  be  required  to  proceed 
to  make  a  reassessment  of  benefits  and  damages  as  provided 
by  sees.  1210(2  et  seq.  Stats.  (1898).  The  plaintiffs  de- 
murred generally  to  the  cross-complaint,  which  demurrer  was 
overruled.  The  company  appeals  from  the  order  refusing  to 
vacate  the  injunctional  order,  and  the  plaintiffs  appeal  from 
the  order  overruling  their  demurrer. 

For  the  plaintiffs  there  were  briefs  by  Ryan,  Ogden  £ 
Bottum,  and  oral  argument  by  L,  M.  Ogden. 

For  the  defendant  Central  Bitvlithic  Paving  Company 
there  were  briefs  by  Winkler,  Flanders,  Bottum  <&  Fawsett, 
attorneys,  and  Arthur  Jones,  of  counsel,  and  oral  are:ument 
by  /.  O.  Flanders. 
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WiNSLOW,  J.  1.  The  discussion  of  the  general  principles 
involved  in  actions  of  this  nature  which  is  contained  in  the 
opinion  in  the  companion  case  brought  by  these  same  plaint- 
iffs involving  the  contract  for  paving  Wisconsin  street  renders 
unnecessary  any  further  remarks  on  that  subject  here,  and 
demonstrates  that  the  plaintiffs  were  entitled  to  an  order 
pendente  lite  restraining  the  paying  out  of  city  funds  in  dis- 
charge of  the  void  contract  The  plaintiffs,  however,  as  gen- 
eral taxpayers,  had  no  interest  in  the  question  of  the  validity 
of  the  special  assessments,  and  were  not  entitled  to  any  order 
which  would  prevent  the  company  from  collecting  assessments 
which  might  be  volimtarily  paid  or  assessments  which  the 
property  owners  had  by  laches  or  consent  barred  themselves 
from  contesting.  They  were  fully  protected  by  an  order 
restraining  the  city  officers  from  paying  out  any  city  or  ward 
funds  upon  the  contract.  The  order  in  question,  however,, 
not  only  gives  them  this  relief,  but  goes  further  and  pro- 
vents  the  board  of  public  works  from  accepting  the  work. 
This  was  plainly  going  too  far.  Acceptance  of  the  work  was 
not  in  any  way  essential  to  the  relief  demanded  by  the  plaint- 
iffs, but  was  necessarily  a  prerequisite  to  the  issuance  to  the 
company  of  special  assessment  certificates.  So  far  as  the 
plaintiffs  were  concerned,  the  company  was  entitled  to  have 
the  work  accepted  if  it  had  fully  performed  its  contract,  and 
there  is  no  claim  that  it  had  not.  That  part  of  the  order  re- 
straining the  acceptance  of  the  work  was  therefore  unwar- 
ranted ;  but  the  plaintiffs  now  claim  that  no  advantage  can  be 
taken  of  this,  because  no  motion  was  made  to  modify  the 
order,  but  only  a  motion  to  vacate.  This  smacks  somewhat 
of  legal  hair-splitting.  To  hold  that  upon  a  motion  to  va- 
cate the  court  must  deny  the  motion  in  toio,  however  unjust 
some  parts  of  the  injunctional  order  may  be,  so  long  as 
any  part  is  right,  seems  very  much  like  sacrificing  substance 
to  mere  legal  form  and  denying  justice  for  the  purpose  of 
ingrafting  a  sublimated  refinement  upon  Code  practice.   We 
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wejre  not  referred  to  any  authorities  in  support  of  this  con- 
tention,  nor  have  we  found  any  cases  where  it  has  even 
been  urged — a  fact  which  in  itself  seems  quite  significant. 
In  the  following  cases  injunctional  orders  were,  in  fact,  modi- 
fied upon  motions  to  vacate  or  dissolve :  Downing  v.  Reeves, 
24  Kan.  167 ;  Edwards  v.  Ferryman,  18  Ga.  374 ;  Plunkett  v. 
DUlon,  3  Del.  Ch.  496.  We  think  it  clear  that  the  court 
should  have  modified  the  injunctional  order  by  striking  out 
that  portion  thereof  which  restrained  the  board  of  public 
works  from  accepting  the  work. 

2.  We  think  the  demurrer  to  the  cross-complaint  was  prop- 
erly  overruled.  A  cross-complaint  may  properly  be  inter- 
posed by  a  defendant  when  he  is  entitled  to  affirmative  relief 
against  a  codefendant  or  against  a  oodefendant  and  a  plaint- 
iff or  other  party,  and  such  relief  involves  or  affects  the  con- 
tract, transaction,  or  property  which  is  the  subject  matter  of 
the  action.  Sec.  2656fl6,  Stats.  (1898)  ;  Kollock  v.  Scribner, 
98  Wis.  104,  73  N.  W.  776.  If,  under  the  law  providing  for 
rea^essment  of  invalid  special  assessments,  the  paving  com- 
pany was  entitled  to  have  a  reassessment  in  the  event  that  the 
assessments  already  made  are  held  void,  it  seems  clear  that 
such  relief  does  involve  in  some  measure  the  subject  matter 
of  the  present  action,  because  by  such  reassessment  the  total 
amount  charged  against  adjoining  real  estate  may  be  either 
greater  or  less  than  the  total  amount  charged  on  the  first  as- 
sessment, and  thus  the  balance  attempted  to  be  made  charge- 
able against  city  or  ward  funds  which  this  action  is  brought 
to  conserve  and  protect  may  by  the  reassessment  be  substan- 
tially increased  or  diminished.  The  size  of  the  fund  to  be 
protected  is  to  be  determined  by  the  reassessment,  and  in  this 
aspect  of  the  case  relief  by  way  of  reassessment  seems  to  Be 
germane  to  the  subject  of  the  action.  So  the  question  is 
whether  the  defendant  has  a  right  under  the  law  to  a  reas- 
sessment Sec.  1210d,  Stats.  (Supp.  1906;  Laws  of  1905, 
ch.  501),  is  very  sweeping  in  its  terms,  and  provides  that  the 
Vol.  188—8 
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city  authorities  shall  proceed  to  make  a  new  assessment  when 
the  original  assessment  is  invalid  because  the  work  has  been 
done  "without  authority  of  law."  That  seems  to  cover  this 
case.  If  these  assessments  are  void  it  is  because  there  was  no 
authority  in  the  law  to  cause  the  work  to  be  done  under  a  con- 
tract such  as  is  alleged  to  have  been  made. 

The  argument  is  made,  however,  that  the  reassessment  does 
not  and  cannot  operate  to  validate  the  original  void  contract, 
and  hence  that  the  reassessment  will  have  no  legal  basis  to 
stand  upon  any  more  than  the  original  assessment  has.  The 
answer  to  this  objection  is  that  the  contract  does  not  require 
validation  (if,  indeed,  such  a  thing  were  possible)  in  order 
that  a  reassessment  may  be  valid.  This  was  quite  thoroughly 
settled  in  the  case  of  MUls  v.  Charltori,  29  Wis.  400,  where 
a  very  terse  law  authorizing  the  reassessment  of  special  as- 
sessments (which  were  invalid  because  the  contract  for  the 
work  was  void  as  here)  was  maintained  and  enforced  not- 
withstanding the  fact  that  it  did  not  purport  or  attempt  to 
validate  the  contract.  The  principle  is  that  the  legislature 
could  in  the  first  instance  provide  for  the  levying  of  special 
assessments  for  improvements  made  without  any  previous 
contract,  and  taxation  which  the  legislature  may  originally 
authorize  it  may  retrospectively  validate  by  providing  for  a 
reassessment.    May  v,  Iloldridge,  23  Wis.  93. 

If  a  reassessment  be  had  in  this  case,  attention  is  called  to 
that  part  of  sec.  1210 dj  supra,  which  provides  that,  if  the 
original  contract  under  which  the  work  was  done  contained 
any  provision  not  authorized  by  law  and  which  tended  to  in- 
crease  the  contract  price,  the  city  authorities  in  making  the 
new  assessment  shall  determine  the  proportion  of  the  contract 
price  justly  chargeable  against  the  property  for  the  work 
and  assess  the  same  against  such  property. 

Upon  the  appeal  of  the  paving  company,  the  order  denying 
the  motion  to  vacate  the  injunctional  order  must  be  modified 
so  as  to  provide  that  so  much  of  the  injunctional  order  as  re- 
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strains  the  board  of  public  works  from  accepting  the  work  is 
vacated,  and,  as  so  modified,  the  order  must  be  affirmed. 
Upon  the  appeal  of  the  plaintiffs  the  order  overruling  their 
demurrer  to  the  cross-complaint  must  be  affirmed.  The  pav- 
ing company  will  be  allowed  one  bill  of  costs  in  this  court. 
By  the  Court. — ^It  is  so  ordered. 


Cawiceb  and  others,  Respondents,  vs.  City  of  Milwattksb 
and  others.  Appellants. 

Beptemher  6 — October  15,  1907. 

Municipal  corporations:  Btreet  improvements:  Contracts:  Validity: 
Patented  articles:  Charter  provisions:  Remedy  of  general  tax- 
payer: Estoppel:  Pleading:  General  taxpayers*  actions:  Conu- 
plaint:  Proper  and  nonessential  allegations, 

1.  An  attempted  contract  by  a  municipality  for  the  use  of  a  patented 

article  or  process  without  following  charter  provisions  cover- 
ing that  subject  Is  void,  and  may  be  attacked  on  that  ground 
by  a  general  taxpayer. 

2.  In  such  case  it  is  immaterial  whether  special  assescsnents  are  to 

be  made  to  cover  a  part  of  the  whole  cost  of  the  work,  or  the 
entire  cost  is  chargeable  to  the  municipality,  since  such  charter 
provisions  were  intended  to  exclude  any  other  method  of  ac- 
quiring for  the  municipality  the  advantage  of  patented  rights, 
articles*  or  processes  for  any  purpose, 

3.  In  an  action  in  equity  by  general  taxpayers  to  declare  void  an 

alleged  contract  for  improving  a  street  and  to  enjoin  the  munic- 
ipality from  paying  therefor  out  of  municipal  funds,  the  rule 
that,  where  perso>ns  owning  real  estate  specially  benefited  by 
a  public  improvement  have  stood  by  without  protest  or  action 
while  the  improvement  was  going  on  they  are  estopped  from 
questioning  the  validity  of  special  assessments  levied  against 
their  benefited  real  estate,  has  no  application,  since  the  relief 
demanded  is  not  to  prevent  the  collection  of  an  assessment 
against  individual  property,  but  to  prevent  unlawful  diversion 
of  general  municipal  funds,  and  is  for  the  benefit  of  the  whole 
body  of  {axpayers,  none  of  whom  in  that  capacity  has  received 
any  special  benefit. 
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4.  In  an  action  by  general  taxpayers  to  vindicate  the  public  and 
common  right  to  have  the  public  funds  and  property  preserved 
from  spoliation  by  public  officers  and  devoted  only  to  lawful 
uses,  while  an  allegation  that  the  plaintiffs  sue  in  behalf  of 
th^nselves  and  all  other  taxpayers  similarly  situated  is  a  most 
proper  and  usual  one,  and  one  which  a  careful  pleader  should 
always  insert,  it  is  not  absolutely  essential,  provided  the  com- 
plaint clearly  shows  upon  its  face  that  the  right  sought  to  be 
vindicated  is  a  public  right,  and  that  the  primary  relief  de- 
manded is  relief  to  which  the  whole  body  of  taxpayers  are 
entitled. 


Appeajls  from  orders  of  the  circuit  court  for  Milwaukee 
county:  Wabben  D.  Taeeant,  Circuit  Judge.    Affirmed, 

For  the  appellant  Central  BitvJithic  Paving  Compa/ny 
there  was  a  brief  by  Winkler,  Flanders,  Bottum  &  Fawsett, 
attorneys,  and  Arthur  Jones,  of  counsel,  and  oral  argument 
by  J.  O.  Flanders, 

For  the  respondents  there  was  a  brief  by  Ryan,  Ogden  & 
Bottum,  and  oral  argument  by  L.  M,  Ogden, 

WiNSLOw,  J.  This  is  an  action  in  equity  by  the  plaintiffs, 
as  general  taxpayers  in  the  Third  ward  of  the  city  of  Milwau- 
kee, against  the  city,  its  treasurer  and  comptroller,  and  the 
Central  Bitulithic  Paving  Company,  to  declare  void  a  certain 
alleged  contract  made  by  the  city  with  said  paving  company 
for  the  repaving  of  a  portion  of  Wisconsin  street  and  enjoin 
the  city  from  paying  therefor  out  of  city  funds.  The  com- 
plaint alleged  that  the  pavement  was  patented,  and  showed 
that  the  city  in  making  the  contract  had  not  complied  with 
the  provisions  of  the  charter  covering  the  use  of  patented  arti- 
cles, but  had  adopted  the  same  methods  condemned  by  this 
court  in  Allen  v.  Milwaukee,  128  Wis.  678,  106  N.  W.  1099. 
The  complaint  did  not  allege  that  any  special  assessments  had 
been  made  against  property  to  pay  for  any  part  of  the  work  or 
that  the  plaintiffs  owned  any  property  subject  to  assessment 
therefor,  but  alleged  that  the  contract  had  been  fully  corn- 
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pleted.  Separate  general  demurrers  on  the  part  of  the  con- 
tractor and  on  the  part  of  the  city  and  its  officers  were  over- 
ruled and  appeals  taken. 

It  was  held  in  Allen  v.  Milwaukee,  supra,  after  full  con- 
sideration, that,  where  the  city  had  attempted  to  contract  for 
the  use  of  a  patented  article  or  process  without  following  the 
charter  requirements  covering  that  subject,  such  contract  was 
void,  and  we  see  no  good  reason  for  reviewing  that  decision 
now.  It  is  true  that  in  the  AUen  Case  special  assessments 
were  to  be  made  to  cover  a  part  of  the  cost  of  the  work,  while 
in  the  present  case  the  entire  cost  appears  to  be  chargeable  to 
the  city;  but  in  that  case  a  part  of  the  consideration  was  to 
be  paid  by  the  city,  and  the  payment  of  this  part  was  en- 
joined, as  well  as  the  issuance  of  assessment  certificates,  on 
the  ground  of  the  invalidity  of  the  entire  contract,  and  it  was 
said  that  the  legislation  in  question  '  Vas  intended  to  exclude 
any  other  method  of  acquiring  for  the  city  the  advantages  of 
patented  rights,  articles,  or  processes  for  any  purpose.*'  Tol- 
lowing  that  case  we  are  obliged  to  hold  that  the  paving  con- 
tract in  the  present  case  was  void. 

But  it  is  argued  that  the  plaintiffs  are  estopped  because 
they  did  not  commence  their  action  until  the  completion  of 
the  work,  and  in  support  of  this  argument  State  ex  rel.  Schint- 
gen  v.  La  Crosse,  101  Wis.  208,  77  N.  W.  167 ;  State  ex  rel 
Taylor  v.  Superior,  108  Wis.  16,  83  N.*  W.  1100,  and  other 
cases,  are  cited,  where  persons  owning  real  estate  specially 
benefited  by  a  public  improvement  have  stood  by  without  pro- 
test or  action  while  the  improvement  was  going  on,  and  were 
held  estopped  from  questioning  the  validity  of  special  assess- 
ments levied  against  the  benefited  real  estate.  In  our  judg- 
ment the  principle  of  these  cases  has  no  application.  In  those 
cases  mere  private  relief  was  sought  by  the  property  owner  to 
prevent  the  collection  of  an  assessment  against  his  individual 
property  when  he  had  remained  silent  until  the  completion 
of  the  work,  knowing  that  the  improvement  was  going  on  and 
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that  his  property  was  being  specially  benefited  or  claimed  to 
be  specially  benefited  thereby.  In  a  general  taxpayer's  action 
to  prevent  the  unlawful  diversion  of  general  city  funds  the 
relief  sought  is  for  the  benefit  of  the  whole  body  of  taxpayers, 
none  of  whom  in  that  capacity  has  received  any  special  bene- 
fit. Some  may  have  known  of  the  improvement  and  others 
may  not.  To  hold  the  whole  body  of  taxpayers  estopped  from 
questioning  the  validity  of  a  void  contract  and  preventing  the 
payment  of  public  moneys  in  discharge  thereof  because  the 
contractor  has  done  his  work  would  substantially  emasculate 
the  principle  that  general  taxpayers  may  by  action  in  equity 
set  aside  unlawful  contracts  and  restrain  public  officers  from 
paying  out  public  funds  in  discharge  of  work  done  under  such 
contracts.  This  principle  has  been  so  many  times  asserted  in 
this  state  that  it  seems  unnecessary  to  cite  the  authorities  at 
length.  Peck  v.  School  Dist  21  Wis.  516,  is  the  leading  case, 
and  others  will  be  found  cited  in  Harley  v,  Lindemann,  129 
Wis.  514,  109  N.  W.  570,  and  Kircher  v.  Pederson,  117 
Wis.  68,  93  N.  W.  .813.  The  power  to  successfully  maintain 
such  an  action  has  never  been  limited  to  cases  where  the  work 
has  not  yet  been  done,  and,  if  it  were,  there  would  be  few 
cases  where  unfaithful  public  officials  and  designing  con- 
tractors could  be  prevented  from  despoiling  the  public  treas- 
ury. The  right  does  not  depend  upon  the  speed  with  which 
the  law  is  broken.  Indeed,  it  is  held  that  money  already 
paid  on  an  illegal  contract  may  be  recovered  back  if  the  trans- 
action be  marked  by  haste  or  collusion,  although  this  court 
has  held  that  there  may  be  cases  where  equity  will  deny  this 
extreme  relief  upon  a  showing  of  entire  good  faith.  Freder- 
ick V.  Douglas  Co.  96  Wis.  411,  71  N.  W.  798.  The  applica- 
tion of  the  principle  of  estoppel  to  a  general  taxpayers'  action 
has  been  carried  no  further  than  this  in  this  court,  nor  is  it 
conceived  that  it  ought  to  be  carried  further. 

We  have  discussed  all  of  the  propositions  urged  by  the  ap- 
pellants in  support  of  their  demurrers.    Another  question  has 
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occurred  to  our  own  minds  which  may  deserve  some  considera- 
tion. The  complaint  before  ns  alleges  that  the  plaintiffs  are 
general  taxpayers,  and  demands  that  the  contract  be  declared 
void  and  no  moneys  be  paid  upon  it  (relief  which  is  clearly 
not  for  the  protection  of  the  plaintiffs  alone,  but  for  the  pro- 
tection of  the  whole  public) ;  but  it  nowhere  alleges  or  re- 
cites that  the  plaintiffs  sue  on  behalf  of  themselves  and  all 
other  taxpayers  similarly  situated.  This  allegation  has  been 
so  commonly  inserted  in  actions  of  this  nature  that  its  ab- 
sence attracted  our  attention  and  at  once  suggested  the  in- 
quiry whether  it  is  essential.  Such  actions  are  manifestly 
brought  for  the  benefit  of  all  the  taxpayers.  They  seek  to  vin- 
dicate a  public  and  common  right,  namely,  the  right  to  have 
the  public  funds  and  property  preserved  from  spoliation  by 
public  officers  and  devoted  only  to  lawful  uses.  Hence  all 
taxpayers  are  interested  in  the  result  and  should  be  parties, 
either  actually  or  by  representation  in  the  litigation,  in  order 
to  make  the  result  binding  upon  them.  To  bring  them  all  be- 
fore the  court  would  be  practically  impossible  in  most  cases, 
and  hence  the  application  of  the  old  equity  rule,  now  con- 
tained in  our  statute,  sec.  2604,  Stats.  (1898),  that  when  the 
question  "is  one  of  common  or  general  interest  of  many  per- 
sons or  when  the  parties  are  very  numerous  and  it  may  be  im- 
practicable to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  the  whole."  Logically, 
therefore,  the  complaint  in  such  action  should  clearly  show 
upon  its  face  that  it  is  brought  in  behalf  of  all  taxpayers,  and 
an  allegation  to  that  effect  is  highly  desirable,  and  perhaps 
essential  to  satisfy  the  rules  of  orderly  and  scientific  pleading. 
Of  course,  such  an  allegation  cannot  be  condusive  on  the 
question*  If  the  allegations  of  the  complaint  show  that  no 
public  or  common  right  is  involved,  but  only  a  supposed  pri- 
vate right,  no  amount  of  allegation  or  recital  that  the  action 
is  brought  in  behalf  of  all  taxpayers  or  the  public  generally 
can  in  reason  affect  the  private  character  of  the  action  or  turn 
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it  into  an  action  on  behalf  of  the  public.  The  presence  of  the 
allegation  does  not  therefore  necessarily  make  the  action  a 
public  one.  Does  its  absence  necessarily  make  the  action  a 
private  one  ?  After  due  consideration  of  the  subject,  we  think 
that  while  the  allegation  is  a- most  proper  and  usual  one,  and 
one  which  a  careful  pleader  should  always  insert,  it  should 
not  be  deemed  absolutely  essential,  providing  the  complaint 
clearly  shows  upon  its  face  that  the  right  sought  to  be  vindi- 
cated is  a  public  right,  and  the  primary  relief  demanded  is 
relief  to  which  the  whole  body  of  taxpayers  only  are  entitled. 
No  court  has  taken  more  advanced  ground  in  maintaining 
taxpayers'  actions  than  has  this  court,  as  the  long  list  of  such 
actions  to  be  found  in  our  reports  will  testify.  Examination 
of  the  records  in  these  cases  will  show  that  the  allegation  in 
question  has  been  almost  universally  inserted,  and  hence  the 
question  now  under  consideration  has  never  been  sharply 
presented.  It  is  worthy  of  remark,  however,  that  in  the  lead- 
ing case  of  this  character  (Peck  v.  School  DisL  21  Wis.  516) 
the  action  was  brought  by  several  taxpayers  to  set  aside  a  void 
contract  for  the  purchase  of  a  school  house,  with  no  allega- 
tion that  it  was  brought  on  behalf  of  all  other  taxpayers,  and 
the  court  sustained  the  complaint  against  a  general  demurrer. 
Chief  Justice  Dixon  remarking  in  the  opinion  that  on  the 
facts  stated  there  was  "no  doubt  of  the  fraudulent  nature  of 
the  contract,  or  that  a  court  of  equity  will  set  it  aside  at  the 
suit  of  the  taxpayers  of  the  district."  It  is  true  that  the  exact 
point  was  not  then  debated.  Still  the  necessary  effect  of  the 
decision- was  to  sustain  the  complaint  on  the  ground  that  it 
was  in  fact  a  complaint  on  behalf  of  the  taxpayers  of  the  dis- 
trict. In  Alhn  v.  Milwaukee,  128  Wis.  678,  106  N.  W. 
1099,  a  temporary  injunction  based  upon  a  complaint  by  a 
single  taxpayer,  not  alleging  that  he  brought  the  action  on  be- 
half of  all,  was  held  proper :  it  being  said  that  the  right  of  a 
taxpayer  to  enjoin  the  payment  of  money  which  the  city  does 
not  owe  is  established  by  a  long  line  of  decisions.    The  point 
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now  under  consideration  was  not  raised  in  that  case,  but  the 
complaint,  which  is  practically  identical  with  the  one  at  bar, 
was  treated  as  stating  a  good  cause  of  action  on  behalf  of  all 
taxpayers.  We  have  made  a  somewhat  careful  examination 
of  the  complaints  in  the  other  taxpayers'  actions  sustained  in 
this  court,  and  find  that  all  of  them  conta.in  the  allegation 
under  consideration.  H^nce  the  question  of  its  necessity  has 
not  been  discussed,  although  expressions  like  the  following 
are  frequent:  "The  taxpayers  of  said  district  or  amy  one  of 
them  jnsLj  maintain  the  action."  Nevil  v.  Clifford,  55  Wis. 
161, 12  N.  W.  419.  "The  wrong  need  not  by  any  means  go 
unredressed  so  long  as  there  is  a  single  taxpayer  with  courage 
and  public  spirit  enough  to  set  the  judicial  machinery  in  mo- 
tion." JS?rf(rfe  o/ Cafe,  102  Wis.  1,  78  N.  W.  402.  The  result 
aeems  to  be  that  in  Wisconsin  the  practice  has  been  well  nigh 
universal  of  inserting  the  allegation,  but  that  complaints  not 
containing  it  have  been  sustained  svh  sileniio  in  at  least  two 
cases  and  treated  as  brought  on  behalf  of  alL 

When  the  adjudications  in  other  states  come  to  be  consid- 
ered, we  find  in  many  of  them  a  like  state  of  uncertainty.  In 
the  great  majority  of  the  states,  taxpayers'  actions  are  freely 
entertained,  and  in  a  number  of  them  complaints  made  by 
one  or  more  in  behalf  of  all,  and  complaints  made  by  one 
alone  seeking  only  relief  suitable  for  all,  have  been  treated 
alike  as  public  actions,  the  rulings  being  based  upon  the  same 
precedents.  The  subject  is  quite  fully  treated  and  the  au- 
thorities cited  in  1  Pom.  Eq.  Jur.  (3d  ed.)  §  260,  notes  2, 
(d)  and  (e).  In  Illinois  and  Indiana  the  allegation  has  been 
expressly  held  to  be  unnecessary  (Knopf  v.  First  Nat.  Barik, 
173  HI.  331,  50  N.  E.  660;  Boaa-d  of  Commfrs  v.  McClin- 
ioch,  51  Ind.  325),  while  in  West  Virginia  it  has  been  held 
essential  (McChmg  v.  Livesay,  7  W.  Va.  329)  ;  and  in  Mary- 
land a  complaint  by  a  printing  firm  (who  were  taxpayers, 
but  did  not  allege  that  they  sued  in  behalf  of  all),  the  object 
of  which  was  to  vacate  a  printing  contract  alleged  to  have 
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been  fraudulently  obtained  by  a  rival  firm,  was  held  not 
maintainable  as  a  taxpayer's  action,  because  the  primary  re- 
lief sought  was  the  redress  of  a  private  injury. 

It  cannot  be  said,  therefore,  that  any  certain  and  definite 
rule  has  been  laid  down  either  by  the  decisions  in  our  own 
court  or  by  the  great  mass  of  the  decisions  in  other  courts  on 
the  subject  of  the  necessity  of  the  insertion  of  the  formal  alle- 
gation in  question,  and  we  feel  free  to  adopt  the  rule  which 
seems  most  reasonable  and  best  calculated  to  promote  the  ends 
of  justice,  without  over-refinement  of  the  rules  of  pleading. 
The  evident  and  only  purpose  of  the  allegation  is  to  stamp 
the  action  unmistakably  as  an  action  brought  on  behalf  of 
the  public.  When,  however,  the  complaint  is  so  stamped  by 
its  other  allegations  as  to  the  nature  of  the  wrong  and  by  the 
prayer  for  relief,  it  seems  to  us  that  the  absence  of  the  formal 
stamp  cannot  in  reason  be  held  to  be  fatal.  To  say  in  the 
face  of  such  allegations  that  it  purports  only  to  state  a  pri- 
vate cause  of  action  seems  to  us  illogical  and  unduly  tech- 
nical. 

The  complaint  before  us  states  only  a  threatened  wrong  to 
the  whole  body  of  taxpayers  and  asks  only  relief  suitable  for 
the  whole  body,  and  we  hold  therefore  that  it  shows  upon  its 
face  that  it  is  filed  on  their  behalf,  and  that  any  taxpayer  is 
entitled  to  appear  and  be  heard  in  the  action,  and  that  all  will 
be  bound  by  the  result. 

By  the  Court. — Order  aflBrmed  on  both  appeals. 
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Pabst  and  another,  Appellants  (Pabst  and  another,  Execu- 
tors, Respondents),  vs.  Goodbioh  and  others,  Appel- 
lants, and  Pabst,  Respondelit 

Beptember  7 — October  16, 1907. 

Wills:  Oansirudtion:  Concurrent  jturiediction  of  oircttit  and  coimtv 
courts:  Bupreme  court:  Jurisdiction  on  appeal:  Corporations: 
Purchase  of  their  own  stock:  Effect:  Distribution  of  corporate 
stock  under  will:  When  considered  corpus  and  when  income: 
Power  of  corporation  over  its  own  stock:  Executors  and  trus- 
tees: Investment  of  estate. 

1.  A  circuit  court  of  this  state  bas  plenary  JuriBdiction  of  actions 

to  construe  wills  and  aid  executors  in  the  execution  of  trusts 
thereunder,  and  where  important  questions  are  presented  to  be 
determined  in  advance  of  distribution,  executors  are  entitled 
to  the  protection  of  that  court;  and  the  fact  that  the  same 
questions  may  arise  in  the  county  court  on  distribution  is  no 
objection  to  their  determination  when  presented  to  the  circuit 
court  in  an  action  for  construction. 

2.  In  such  cases  the  Jurisdiction  of  the  supreme  court  on  appeal 

from  the  Judgment  of  the  circuit  court  determining  such  issues' 
cannot  be  questioned. 

3.  In  construing  a  will  each  paragraph  thereof  should  be  given 

such  force  and  effect  as  to  harmonize  the  whole  instrument 
and  permit  all  parts  to  stand  together. 

4.  In  construing  a  will  it  is  the  duty  of  courts  to  ascertain  the  in- 

tention of  the  testator,  if  that  can  be  determined  from  the 
Instrument  itself,  and  in  seeking  out  that  intention  words  are 
to  be  given  their  plain  and  ordinary  meaning. 

5.  Provisions  of  a  will,  stated  in  the  opinion,  are  held  to  show  an 

intention  that  a  designated  beneficiary  should  receive  her  sup- 
port and  education  during  the  life  of  testator's  widow  and 
come  into  possession  of  her  income  on  attaining  her  majority, 
provided  the  widow  should  live  until  that  time;  but,  in  case 
of  the  widow's  death  before  the  beneficiary  attained  majority, 
the  beneficiary  should  receive  the  annual  income  on  her  portion 
from  the  time  of  the  widow's  death. 

6.  A  corporation,  being  solvent,  has  the  right  to  purchase  and  hold 

its  own  stock,  keep  it  alive  and  treat  it  as  assets,  and  such 
purchase  does  not  amount  to  a  cancellation  of  the  stock  pur- 
chased. 
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7.  A  testator  by  his  will  proylded  that  one  beneficiary  should 

receive  shares  of  a  corporation  sufficient  to  make  |1,000,000 
book  value,  he  having  transferred  by  way  of  gift  a  like  amount 
In  book  value  of  the  stock  to  each  of  the  other  residuary  bene- 
ficiaries contemporaneously  with  the  making  of  his  will.  It 
appeared,  among  other  things,  that  the  corporation  had  pur- 
chased shares  of  Its  own  stock,  which  it  had  kept  alive  and 
treated  as  assets  before  the  testator,  who  was  the  principal 
stockholder  and  knew  its  method  of  doing  business,  made  his 
will.  HeJdt  for  the  purpose  of  distribution,  that  the  designated 
beneficiary  should  receive  shares  of  the  total  capital  then  out^ 
standing,  and  that  the  shares  of  stock  purchased  by  the  cor- 
poration should  be  regarded  aa  outstanding  and  corpus  of  the 
estate  and  not  income. 

8.  A  testator  by  his  will  provided  that  one  beneficiary  should  receive 

shares  in  a  corporation  sufficient  to  make  $1,000,000  book  value. 
It  appeared,  amoug  other  things,  that  the  corporation,  to  the 
knowledge  of  the  testator,  who  was  its  principal  stockholder, 
had  purchased  its  own  stock  which  It  had  kept  alive  and  treated 
as  assets,  designating  it  as  "treasury  stock."  After  the  tes- 
tator's death  the  directors  of  the  corporation  by  resolution 
distributed  this  ''treasury  stock"  as  a  stock  dividend.  Held, 
that  the  so-called  "treasury  stock"  was  a  part  of  the  principal 
or  assets  of  the  corporation  and  not  income,  and  passed  to  the 
difPerent  legatees  as  corpus  of  the  estate. 

9.  In  such  case  it  was  held  to  be  beyond  the  power  of  the  corpora- 

tion, after  the  death  of  testator,  to  change  the  character  of  the 
stock  owned  by  the.  testator  so  as  to  divert  it  into  channels 
not  contemplated  by  him. 
10.  A  testator  by  his  will  gave  his  executors  and  trustees  power  and 
authority  to  manage  and  control  the  property  "according  to 
their  judgment  and  discretion,  and  to  sell  and  dispose  of  any 
portions  thereof.  Including  any  real  estate.  .  .  .  And  I  further 
give  them  full  authority  to  Invest  the  trust  properties  In 
such  manner  as  they  shall  deem  best,  with  no  responsibility 
for  losses,  provided  they  act  honestly  and  in  good  faith."  One 
beneficiary,  by  her  pleading,  alleged  that  she  had  requested 
the  executors  to  loan  to  her  a  portion  of  the  trust  estate  by 
them  held  in  trust  for  the  benefit  of  herself  and  children  upon 
her  personal  obligation,  secured  by  stocks  and  bonds  of  a  cor- 
poration of  Germany,  owned  by  her  husband  and  members  of 
his  family,  and  that  the  executors  were  ready  to  make  such 
loan,  provided  they  were  satisfied  with  the  security  and  had 
power  under  the  will  to  make  it    Held,  that  the  testator,  by 
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the  language  used,  intended  that  the  executors  in  exercising 
their  judgment  should  exercise  it  as  trustees  hound  to  secure 
a  safe,  and  not  a  hazardous,  investment  and  within  the  Juris- 
diction of  our  courts  and  not  in  a  foreign  land,  and  hence  that 
they  had  no  power  to  make  the  investment. 

11.  Powers  of  investment  given  executors  and  trustees  under  a  will 

must  he  held  to  give  them  a  reasonable  and  not  an  arbitrary 
discretion,  and  imply  a  duty  to  execute  the  trust  in  accordance 
with  existing  laws  governing  trustees  in  the  execution  of  their 
trust. 

12.  Under  power  to  make  investments  trustees  are  bound  to  act  in 

good  faith  and  exercise  a  sound  judgment  and  prudent  discre- 
tion, and  are  bound  to  look  to  the  interests  of  the  remainder- 
man as  well  as  those  of  the  life  tenant,  and  place  the  trust 
estate  in  no  hazardous  position. 

13«  While  the  general  rule  that  investment  of  trust  estates  should 
be  made  within  the  court's  jurisdiction  is  subject  to  exception, 
yet  executors  have  no  power  to  invest  trust  funds  beyond  the 
jurisdiction  of  the  court  in  the  absence  of  express  authority 
to  do  so. 

14.  E2xcept  as  modified  by  statute  (ch.  317,  Laws  of  1903)  the  su- 
preme court  has  followed  the  rule  that  a  trustee  can  only 
protect  himself  against  risk  by  investing  trust  funds  in  real 
estate  and  government  securities  or  in  a  fund  approved  by 
the  court 

Appeai^s  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coxmty :  J.  0.  Lttdwio,  Circuit  Judge.    Affirmed. 

This  action  was  brought  in  the  circuit  court  for  Milwaukee 
county  to  construe  the  will  of  Frederick  Pabst,  late  of  the 
city  of  Milwaukee,  Wisconsin.  The  action  was  commenced 
by  Chistave  G.  Pabst  and  Frederick  Pabst,  Jr.,  individually 
and  as  surviving  executors  under  the  last  will  and  testament 
of  Frederick  Pabst,  deceased,  against  Maria  Goodrich,  Emma 
Soehnlein,  Edith  Soehrdein,  and  Beatrice  Soehnhiriy  children 
of  Emma  Soehrdein,  and  Maria  Pabst,  commonly  called  Els- 
beth  Pabst.  The  complaint  sets  out  the  death  of  Frederick 
Pabst  January  1,  1904,  and  the  execution  of  his  will  July 
17,  1903 ;  that  letters  testamentary  thereon  were  issued  Feb- 
ntary  3,  1904,  to  the  plaintiffs  Gustave  G.  Pabst,  Frederick 
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Pdbst,  Jr. J  and  Maria  Pabst;  that  Frederick  Pabst  left,  him 
surviving,  next  of  kin,  Maria  Pabst,  his  widow,  who  died 
October  3,  1906,  Otistave  O.  Pdbst  and  Frederick  Pdbst,  Jr., 
his  only  sons,  Maria  Goodrich,  his  daughter,  who  at  the  time 
of  the  testator's  death  had  issue  living,  Emma  Soehrdein,  his 
daughter,  who  at  the  time  of  testator's  death  had  issue  living, 
to  wit,  Edith  Soehrdein  and  Beatrice  Soehrdein,  and  Emma 
Maria  Pdbst,  granddaughter,  commonly  called  Elsbeth  Pdbst, 
and  only  issue  of  deceased  daughter,  Elsa  Von  Ernst  The 
complaint  further  alleges  that  after  providing  for  gifts  made 
to  Maria  Pabst,  widow  of  testator,  there  remained  in  the 
hands  of  the  plaintiffs,  as  surviving  executors,  a  large  amount 
of  real  and  personal  property  held  under  the  trusts  of  said 
will,  and  that  the  following  questions  have  arisen  touching 
the  proper  construction  of  the  will : 

First.  Whether,  since  the  death  of  Maria  Pabst,  widow  of 
sdid  deceased,  the  aimual  income  of  the  remaining  part  of 
testator's  estate,  mentioned  in  the  sixth  article  of  his  will, 
shall  be  paid  to  said  Elsbeth  Pdbst  during  her  life,  and  to 
her  issue  in  case  of  her  death,  as  provided  in  the  sixth  article 
of  said  will,  or  divided  in  equal  shares  among  the  testator's 
children,  Oustave  0.  Pdbst,  Maria  Goodrich,  Frederick  Pdbst, 
Jr.,  and  Emma  Soehnlein,  or  their  respective  issue,  until 
said  Elsbeth  Pdbst  shaU  arrive  at  the  age  of  twenty-one  years, 
as  provided  in  the  third  article  of  said  will.  Second.  What 
number  of  shares  of  the  capital  stock  of  the  Pabst  Brewing 
Company  represents  a  book  value  of  $1,000,000,  according  to 
the  regularly  kept  books  of  said  Pabst  Brewing  Company,  as 
provided  in  the  fourth  article  of  said  will  ?  Third.  Whether 
the  stock  dividend  hereinafter  mentioned  is  principal  or  in- 
come of  the  trust  estates  created  by  said  wiU  respectively. 
Fourth.  Whether  the  executors,  under  the  authority  to  invest 
conferred  by  the  ninth  article  of  said  will,  have  power  to  make 
the  investments  hereinafter  mentioned. 

The  first  and  second  items  of  the  will  gave  the  widow  cer- 
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tain  property  and  the  annual  sum  of  $50,000  to  be  paid  to  her 
during  her  life.    The  will  further  provides : 

^^Third.  Subject  to  the  above  provisions,  I  give,  devise,  and 
bequeath  all  the  property  which  I  may  have  at  the  time  of 
my  decease,  or  be  in  any  way  interested  in,  to  my  executors, 
in  trust,  during  the  life  of  my  said  wife,  the  trustees  out  of  the 
income  of  said  property  to  pay  her  said  sum  of  fifty  thousand 
dollars  ($50,000)  per  annum ;  and  also  out  of  said  income  or 
said  property  to  them  conveyed  to  pay  all  proper  expenses  for 
the  suitable  support  and  education  of  my  granddaughter  and 
adopted  daughter,  Emma  Maria  Pabst,  commonly  called  EU- 
beth  Pabst,  until  she  shall  arrive  at  the  age  of  twenty-one 
years,  and  to  divide  the  net  income  of  said  property  after  said 
payments,  annually  or  at  such  times  as  may  be  convenient,  in 
equal  shares,  among  my  children  Oustave  O.  Pabst,  Maria 
Ooodrich,  Frederick  Pabst,  Jr.,  and  Emma  Soehrdein,  or 
their  respective  issue;  in  case  of  the  death  of  any  of  them, 
such  issue  to  take  a  parent's  share  by  right  of  representation. 
In  case  any  of  my  said  children  shall  die  without  leaving 
issue,  such  income  shall  be  divided  among  tjbe  remaining  chil- 
dren or  their  issue. 

"At  her  arrival  at  the  age  of  twenty-one.  years  said  Elsbeth 
shall  take  an  equal  share  with  the  other  of  said  children  in 
said  distribution  of  income,  subject  to  the  same  conditions 
above  provided. 

^^ Fourth.  Upon  the  decease  of  my  said  wife  the  entire  estate 
shall  be  divided  into  as  many  parts  as  there  are  children  then 
living,  counting  the  living  descendants  of  any  deceased  child 
as  the  representative  of  its  parent  in  case  of  the  latter's  de- 
cease. Said  parts  shall  be  equal,  except  that  there  shall  be 
transferred  to  one  of  said  parts,  designed  for  the  benefit  of 
my  granddaughter,  Elsbeth,  as  provided  in  paragraph  sixth 
of  this  instrument,  such  number  of  shares  of  the  capital  stock 
of  the  Pabst  Brewing  Company  as  shall  represent  a  book 
value  of  one  million  dollars,  according  to  the  regularly  kept 
books  of  said  Pabst  Brewing  Company,  so  that  said  part  shall 
exceed  each  of  the  other  parts  by  the  amount  of  said  shares  of 
stock.  The  reason  &r  this  discrimination  is  that  I  transfer, 
by  way  of  gift,  a  like  amount  in  book  value  of  said  stock  for 
the  benefit  of  each  of  my  children,  Ovstave  G.  Pabst,  Maria 
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Goodrich,  Frederick  Pabst,  Jr.,  and  Emma  Soehnlein,  con- 
temporaneously with  the  making  of  this  will. 

"One  of  said  equal  parts  shall  be  paid  over  and  transferred 
to  my  son,  Oiist(we  0.  Pabst ,  or  his  heirs ;  one  to  my  daughter, 
Maria  Goodrich,  or  her  heirs ;  and  ono  to  my  son,  Frederick 
Pabst,  Jr.,  or  his  heirs. 

^^Fifth.  In  case  my  said  daughter,  Emma  Soehrdein,  shall^ 
at  the  time  of  the  decease  of  my  wife,  have  a  child  or  children 
living,  such  child  or  the  oldest  of  such  children  being  not  less 
than  ten  years  of  age,  then  and  in  such  case  said  Emm4i  Soehn- 
lein  shall  also  b©  entitled  to  and  receive  one  of  said  equal  parta 
of  my  estate. 

"If  at  the  time  of  the  decease  of  my  wife  said  Emma 
Soehnlein  shall  have  no  living  issue,  or  her  issue  shall  not 
have  attained  the  aforesaid  age,  then  said  part  of  my  estate 
shall  continue  to  be  held  in  trust  by  my  executors  alid  trustees,. 
said  Emma  receiving  the  income  thereof  until  a  child  of  said 
Emma,  either  living  at  the  time  of  my  wife's  decease  or  there- 
after bom  to  her,  shall  arrive  at  the  age  of  ten  years,  where- 
upon, such  child  being  living,  said  Emma  shall  become  en- 
titled to  and  receive  said  one  part  of  my  estate. 

"In  case  said  Emma  shall  not  have  a  child  of  said  age  at 
the  time  of  my  wife's  death,  and  no  child  of  hers  shall,  after 
that  time,  reach  said  age,  then  said  part  of  my  estate  shall 
continue  to  be  held  in  trust  by  my  executors  and  trustees 
during  the  life  of  said  Emma,  and  the  income  thereof  annu- 
ally paid  to  her,  and  the  body  or  principal  of  said  part  shall, 
in  such  case,  upon  her  decease,  go  in  equal  shares  to  my  other 
children  or  their  respective  issue  in  the  same  manner  and  sub- 
ject to  the  same  conditions  herein  provided  in  reference  to 
the  other  parts  of  my  estate. 

"In  case  said  Emma  shall  die  leaving  a  child  or  children 
before  the  transfer  to  her  of  said  part  of  my  estate  pursuant 
to  the  provisions  hereof,  the  net  income  of  said  part  shall 
thereafter  be  paid  to  such  child  or  children  in  equal  shares 
until  the  oldest  thereof  shall  attain  the  age  of  twenty-one 
years,  whereupon  said  part  shall  be  transferred  and  paid  over 
to  such  child  or  children  in  equal  shares.  In  case  all  of  said 
children  shall  die  before  reaching  said  age  and  without  leav- 
ing lawful  issue,  said  part  of  my  estate  shall  be  disposed  of 
in  the  same  manner  as  if  said  Emma  had  died  without  leav- 
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ing  surviving  issue.  If  issue  of  any  child  survive  it  shall 
take  by  representation  what  its  parent  would  have  taken  if 
living. 

''Sixth.  The  xemaining  part  of  my  estate  being  the  one 
increased  by  tlie  transfer  thereto  of  shares  of  stock  as  herein- 
before provided^  shall,  upon  the  decease  of  my  wife,  continue 
to  be  held  in  tirust  by  my  executors  and  trustees,  provided  said 
Elsbeth  be  liiT'lng  at  that  time ;  and  the  annual  income  thereof 
shall  be  paid,  to  said  Ehheth  during  her  life. 

'^n  case  of  said  ElshetWs  death  without  leaving  issue  sur- 
viving her,   s&id  part  of  my  estate  shall  be  added  in  equal 
shares  to  the  remaining  shares  thereof  and  disposed  of  as 
parts  thereof  as  hereinbefore  directed. 
^^If  said  Elsbeth  shall  have  died  prior  to  the  decease  of  my 
vdie,  leaving  a  child  or  children  who  shall  survive  my  wife ; 
or  if  she  sball  die  after  my  wife's  death,  leaving  a  child  or 
children, — ^then  also  said  part  of  my  estate  shall  continue  to 
be  held  in  trust  by  my  executors  and  trustees,  and  the  annual 
income  thereof  shall  be  paid  to  such  issue  in  equal  parts  for 
the  term  of  twenty-one  years  after  the  death  of  said  Elsbeth, 
and  shall  thereupon  be  paid  to  such  child  or  children  and  the 
issue  of  any  of  them  who  may  have  died,  according  to  the 
rule  of  representation. 

"In  case  of  the  death  of  said  Elsbeth  without  leaving  issue 
surviving  her,  or  the  extinction  of  her  issue  prior  to  the  ex- 
piration of  twenty-one  years  from  the  time  of  her  decease, 
said  part  of  my  estate  shall  be  added  in  equal  shares  to  the 
other  parts  as  herein  directed  and  pass  to  my  other  said  chil- 
dren or  their  respective  issue  or  heirs,  subject  to  the  same  con- 
ditions and  limitations  herein  prescribed  as  to  said  other 
parts. 

"In  case  said  Elsbeth  shall  attain  the  age  of  forty-five  years 
and  shall  then  have  living  a  child  or  children,  the  whole  of 
said  part  of  my  estate  shall  pass  and  be  transferred  to  her. 

^'Seventh.  In  making  distribution  both  of  the  income  and 
the  principal  of  my  estate  as  above  directed,  advancements 
heretofore  made  by  me  to  any  of  my  children  and  charged 
against  them  on  my  private  books  shall  be  taken  into  account 
and  charged  respectively  against  the  share  of  the  child  to 
whom  they  were  made,  reducing  such  share  by  the  amount 
thereof.  This  provision,  however,  shall  not  apply  to  certain 
Vol*  133  —  4 
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shares  of  stock  of  the  Pabst  Brewing  Company  which  I  have 
heretofore  made  over  by  way  of  gift  to  my  sons,  Gtistave  G. 
Pdbst  and  Frederick  Pabst,  Jr. 

^^Eighth.  I  give  to  my  wife,  at  her  option,  in  lieu  of  the 
aforesaid  fifty  thousand  dollars  ($50,000)  per  annum,  an 
equal  one-sixth  share  of  my  entire  estate,  such  option  to  be 
exercised  by  her  in  writing  within  one  year  from  the  time  of 
my  death.  In  case  she  shall  so  exercise  this  option  my  execu- 
tors and  trustees  shall,  instead  of  paying  to  her  said  fifty 
thousand  dollars  ($50,000)  per  annmn,  pay  to  her  the  in- 
come of  such  one-sixth  of  my  estate  and  transfer  and  make 
over  to  her  the  body  or  part  tiiereof  whenever  she  may  so  re- 
quest This  my  will  to  remain  in  other  respects  unaltered, 
and  such  portions  of  such  one-sixth  share  as  she  may  not  have 
requested  to  be  transferred  to  her  to  pass  as  part  of  my  estate 
as  herein  provided. 

^^Ninth.  I  nominate  and  appoint  my  beloved  wife,  Maria 
Pabst,  and  my  sons,  Gnstave  O.  Pabst  and  Frederick  Pabst, 
Jr.,  executors  of  this  my  will  and  trustees  of  the  trusts  thereby 
created ;  and  I  hereby  confer  upon  said  executors  and  trustees 
full  power  and  authority  to  manage  and  control  said  property 
according  to  their  judgment  and  discretion,  and  to  sell  and 
dispose  of  any  portions  thereof,  including  any  real  estate,  also 
said  homestead,  during  the  life  of  my  wife  if  she  shall  desire 
it  and  consent  thereto.  And  I  give  tiiem  full  authority  to  in- 
vest the  trust  properties  in  such  manner  as  they  shall  deem 
best,  with  no  responsibility  for  losses,  provided  they  act  hon- 
estly and  in  good  faith. 

"In  case  any  of  said  executors  or  trustees  shall  die,  the  sur- 
viving two  shall  have  authority  to  nominate  a  successor,  who 
shall  be  clothed  with  the  same  authority  as  was  enjoyed  by 
the  deceased  executor  or  trustee ;  provided,  that  untirthe  legal 
appointment  of  such  third  executor  or  trustee,  the  survivors 
shall  have  full  power  and  authority  in  all  respects  to  act  under 
the  provisions  of  this  will. 

"I  request  that  no  bonds  be  required  from  my  said  execu- 
tors or  trustees.  And  I  direct  that  no  inventory  of  my  estate 
shall  be  required  to  be  filed  in  the  county  court  or  any  publie 
office ;  but  it  shall  be  the  duty  of  said  trustees  to  keep,  for  the 
benefit  of  aU  parties  interested  in  my  estate,  full  and  accurate 
books  of  account  of  my  said  estate  and  all  their  dealings  there- 
with." 
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The  court  found,  substantially:  That  after  the  payment  of 
the  gifts  and  bequests  mentioned  in  the  will  there  remained 
in  the  hands  of  the  executors  a  large  amount  of  property  of 
the  estate,  including  1;918  shares  of  the  capital  stock  of  the 
Pabst  Brewing  Company,  each  share  being  of  the  par  value 
of  $1,000,  and  the  total  authorized  capital  stock  being  10,000 
shares.  That  2,840  shares  had  been  transferred  by  deed  of 
gift  dated  July  17, 1903,  to  trustees  for  the  benefit  of  plaint- 
iffs Ghistave  0.  Pabst,  Frederick  Pabst,  and  defendants  Maria 
Goodrich  and  Emma  Soehrdein,  one  fourth  to  each,  with  re- 
mainder of  share  of  Emm^k  Soehrdein  to  go  in  certain  con- 
tingencies to  her  children,  Edith  and  Beatrice  Soehrdein,  the 
deed  expressing  that  the  gift  to  each  was  substantially 
$1,000,000.  That  Emma  Maria  PaJ^st  was  bom  December 
26,  1890,  and  was  regularly  adopted  by  testator  and  his  wife 
as  their  child,  and  lived  with  Maria  Pabst  until  her  death, 
and  has  since  lived  in  the  family  of  plaintiff  Oustave  0. 
Pabst.  That  on  October  3,'  1906,  the  assets  of  the  Pabst 
Brewing  Company,  deducting  debts  but  not  capital  stock,  were 
$16,098,346.12,  which  included  3,322  shares  of  the  Pabst 
Brewing  Company  stock  which  had  been  purchased  prior  to 
that  date  and  paid  for  out  of  the  assets  of  the  corporation  or 
secured  by  obligations  of  the  corporation  and  a  mortgage  upon 
certain  of  its  property,  and  said  3,322  shares  were  figured  in 
the  assets  at  par,  so  that  on  said  date,  apart  from  the  3,822 
shares,  its  net  assets  were  $11,776,346.12.  That  the  shares 
were  purchased  at  a  premium  over  par,  the  aggregate  amount 
of  purchase  price  being  $4,495,624.89,  which  was  less  than 
the  net  book  value  of  said  shares,  but  exceeded  its  par  value 
by  $1,173,642.89.  That  on  October  3,  1906,  the  book  value 
of  each  share  of  said  stock  was  as  follows :  If  the  whole  10,000 
shares  were  to  be  treated  as  outstanding,  and  said  premium 
so  paid  for  the  shares  so  purchased  by  the  company  is  added 
to  its  assets,  $1,627.1989;  and  614.5602  shares  would  equal 
book  value  of  $1,000,000.  If  only  6,678  shares  were  to  be 
treated  as  outstanding,  $1,763.4640;  and  667.0689  shares 
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would  equal  book  value  of  $1,000,000.  That  on  December 
11,  1006,  the  3,322  shares  of  stock  purchased  by  the  Pabst 
Brewing  Company  were  distributed  as  stock  dividend  pursu- 
ant to  a  resolution  of  the  company.  That  such  dividend  was 
not  distribution  of  profits  so  as  to  be  a  dividend  strictly  so 
called  as  between  tenant  for  life  of  any  of  the  shares  of  the 
stock  and  remaindermen,  but  was  a  redistribution  of  the  pur- 
chased shares  of  stock  as  representing  permanent  capital  of 
the  corporation.  That  the  3,322  shares  of  stock  purchased 
and  retained  by  the  Pabst  Brewing  Company  on  October  3^ 
190G,  had  been  acquired  and  held  as  follows:  280  shares 
thereof  had  been  purchased  for  cash  prior  to  the  death  of  the 
testator,  Erederick  Pabst,  and  prior  to  July  17,  1903,  at  a 
price  aggregating  $373,732.89,  which  was  less  than  the  book 
value  thereof.  Prior  to  July  17,  1903,  and  when  the  pur- 
chase of  such  stock  was  commenced,  an  account  was  opened 
on  tlie  books  of  the  Pabst  Brewing  Company  denominated 
"treasury  stock  accoimt,"  to  which  from  time  to  time,  as 
stock  was  purchased,  $359,310.08  was  charged,  being  the 
purchase  price  of  all  of  said  280  shares,  excepting  ten  shares 
thereof  purchased  January  14,  1901,  of  Louis  W,  Ealk,  at 
$14,422.81,  which  amount  was  charged  to  an  account  denom- 
inated "Frederick  Pabst,  trustee ;"  and  credits  were  made  to 
the  appropriate  accounts  on  the  books  of  the  Pabst  Brewing 
Company  to  offset  such  debits,  and  to  represent  the  cash  paid 
for  the  acquisition  of  said  280  shares,  and  the  outstanding 
certificates  for  such  shares  of  stock  were  surrendered  by  the 
vendors  thereof  and  canceled,  and  certificates  in  lieu  thereof 
in  the  usual  form  issued  for  said  280  shares,  as  follows:  For' 
261  shares  to  the  testator,  Frederick  Pabst,  as  trustee,  and  for 
the  remainder  to  Gustave  Pabst  as  trustee,  and  said  certifi- 
cates were  in  turn  indorsed  in  blank  by  said  Frederick  Pabst 
as  trustee  and  Gustwve  Pabst  as  trustee,  and  deposited  with 
said  corporation.  That  twenty-four  shares  of  its  stock  were 
purchased  by  the  corporation  on  April  19, 1906,  at  $1,355  per 
share,  and  on  June  29,  1906,  3,018  shares  of  stock  were  pur- 
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chased  at  $1,355  per  share,  and  the  certificates  for  said  3,042 
shares  were  surrendered  and  canceled  by  the  vendors  thereof, 
and  in  lieu  certificates  for  the  same  issued  by  the  corporation 
under  its  seal  and  signed  by  its  proper  officers  to  said  Qustave 
Pabst  as  trustee,  and  indorsed  by  OusUwe  Pabst  as  trustee 
and  deposited  by  him  with  the  corporation ;  and  the  purchase 
price  of  said  twenty-four  shares  was  paid  in  cash,  and  the 
purchase  price  of  said  3,018  shares  was  paid  by  said  Pabst 
Brewing  Company,  $600,000  in  real  estate  of  said  corpora- 
tion conveyed  to  the  vendor,  and  the  remainder  by  the  pro- 
ceeds of  a  loan  made  upon  bonds  issued  by  the  corporation, 
secured  by  a  mortgage  incumbering  all  of  its  real  estate, 
plant,  and  fixtures,  including  real  estate  in  the  states  of 
Connecticut,  Illinois,  Iowa,  Kentucky,  Massachusetts,  Midii- 
gan,  Minnesota,  Missouri,  Nebraska,  New  York,  Ohio,  terri- 
tory of  Oklahoma,  Virginia,  and  West  Virginia.  Such  mort- 
gage provided  that  upon  the  contingency  of  default  in  pay- 
ment it  might  become  a  lien  upon  all  the  other  property  and 
assets  of  the  corporation  in  addition.  And  such  bonds  were 
in  the  aggregate  amount  of  $3,500,000,  of  which  $500,000 
bear  interest  at  five  per  cent,  per  annum,  and  $3,000,000  at 
the  rate  of  four  per  cent  per  annum,  which  bonds  are  still 
outstanding  and  unpaid.  That  in  its  system  of  bookkeeping 
the  Pabst  Brewing  Company  at  all  times  kept  upon  its  books 
an  account  denominated  "surplus  account,"  to  which  was 
credited  the  value  of  its  accumulations  in  the  form  of  real  es- 
tate, machinery,  supplies,  additions  to  its  plant,  and  other  as- 
sets, in  excess  of  the  amount  of  its  capital  stock;  and  the  ^ 
total  amounts  credited  to  such  account  upon  the  dates  herein- 
after set  forth  were  as  follows : 

January  1, 1904 14,810,728  60 

January  1, 1906 4,347.634  46 

January  1, 1906 6,763,386  36 

That  this  surplus,  though  it  represented  earnings  and  accu- 
mulations of  the  corporation  over  and  above  the  amount  of 
the  capital  stock,  was  never  in  the  form  of  accumulated  earn- 
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ings  in  cash,  but  in  the  form  of  extensions  and  increase  of  the 
property  and  assets  of  the  corporation  actively  used  as  part 
of  the  capital  of  its  business  and  in  the  prosecution  of  its 
business.  That  the  purchase  price  of  the  twenty-four  shares 
bought  April  9,  1906,  namely,  $32,520,  was  on  such  date 
charged  to  the  aforesaid  treasury  stock  account ;  and  on  June 
29,  1906,  the  amount  of  the  pax  value  of  the  3,018  shares 
purchased  on  such  date,  namely,  $3,018,000,  was  charged 
to  said  treasury  stock  account,  and  appropriate  credits  were 
made  to  other  accounts  to  offset  such  debits  of  April  9,  1906, 
and  June  29,  1906,  and  the  premium  paid  upon  such  pur- 
chase of  3,018  shares,  namely,  $1,071,390,  was  charged,  in- 
stead of  to  treasury  stock  account,  to  the  aforesaid  surplus 
accoimt;  and  on  the  same  date,  June  29,  1906,  the  treasury 
stock  account  was  credited  and  the  surplus  account  debited 
with  $87,830.08,  being  all,  except  $14,422.81,  of  the  price 
over  and  above  par  which  had  been  paid  for  the  280  shares 
purchased  prior  to  the  death  of  the  testator,  and  for  the 
twenty-four  shares  purchased  April  9,.  1906,  leaving  the 
treasury  stock  account  from  and  after  June  29,  1906,  and  on 
October  3,  1906,  and  dovm  to  and  until  December  11,  1906, 
debited  with  $3,322,000,  the  par  value  of  the  stock  thereto- 
fore purchased.  That  on  October  1,  1906,  there  was  further 
charged  to  surplus  account  and  credited  to  the  account  of 
Frederick  Pabst,  trustee,  the  sum  of  $14,422.81,  being  the 
amount  paid  for  ten  shares  purchased  of  Louis  W.  Falk  on 
January  14,  1901.  On  October  3,  1906,  the  net  amount 
credited  to  the  surplus  account  was  $5,098,346.12,  which 
was  the  net  amount  credited  to  such  account  after  such  ac- 
count had  been  debited  with  the  $1,173,642.89  premium 
paid  upon  the  3,322  shares  of  stock  purchased  as  aforesaid. 
That  said  Pabst  Brewing  Company  at  all  times,  by  its  method 
of  treatment  of  the  3,322  shares  of  purchased  stock,  regarded 
and  held  the  same  as  part  of  its  assets,  and  at  all  times  prior 
to  December  11,  1906,  elected  to  treat  the  same  as  in  force 
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and  effect  and  as  outstanding,  and^  if  such  purchased  shares 
be  r^arded  as  outstanding  and  as  among  the  assets  of  the 
corporation^  its  entire  capital  and  surplus,  according  to  its 
books,  would,  upon  October  3,  1906,  amount  to  the  sum  of 
$16,271,989.01,  That  said  testator  was  for  many  years 
prior  to  his  death  an  officer,  to  wit^  president,  of  the  Pabst 
Brewing  Company.  That  the  Pabst  Brewing  Company 
from  and  after  January  1,  1903,  declared  and  paid  dividends 
in  cash  upon  its  stock,  which  dividends  were  debited  to  the 
surplus  account,  and  such  dividends  aggregating  ten  per 
cent  were  declared  in  each  year  during  the  period  from  Jan- 
uary 1,  1904,  to  October  3,  1906,  upon  the  full  amount  of 
10,000  shares  of  stock  of  the  company  as  outstanding,  and 
such  dividends,  in  the  aggregate  amount  of  $1,000,000,  were 
charged  to  the  surplus  account,  and  each  dividend  was  actu- 
ally paid  to  the  proper  stockholder  upon  the  stock  other  than 
that  which  had  been  at  the  time  of  the  dividend  purchased  by 
the  Pabst  Brewing  Company  as  aforesaid.  That  though  in 
the  resolution  of  the  directors  of  the  company  adopted  De- 
cember 26,  1906,  it  is  recited  that  profits  to  the  amount  of 
$1,990,578.56  had  been  earned  and  retained  by  the  com- 
pany since  January  1,  1904,  the  amount  of  profits  earned 
and  retained  by  the  company  since  January  1,  1904,  and 
up  to  and  including  October  3,  1906,  was  in  reality  only 
$1,590,578.66,  and  the  increase  of  surplus  over  and  above 
dividends  paid  was  in  each  year  from  January  1,  1904,  as 
follows: 

W04    1536,905  86 

1905  405,751  90 

From  January  1, 1906,  to  October  3,  1906 647,920  80 

$1,590,578  56 

That  at  all  times  after  January  1,  1904,  and  prior  to 

October  3, 1906,  Oustave  G.  Pabst,  Frederick  Pabst,  Jr.,  and 

"Maria  Pabst,  as  trustees  under  the  aforesaid  deed  of  gift, 

and  Chisiave  0.  Pabst,  Frederick  Pahst,  Jr.,  and  Maria 
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Pabst,  as  executors  of  the  last  will  of  Frederick  Pabst,  de- 
ceased, and  Ovstavc  0.  Pabst,  Fredcrich  Pabst,  Jr.,  Maria 
Ooodrich,  and  Emma  Soehtdcin,  individually,  together  held 
more  than  a  majority  of  the  stock  of  the  Pabst  Brewing  Com- 
pany, and  that  at  all  times  after  October  3,  1906,  said  per- 
sons, with  the  exception  of  Maria  Pabst  as  trustee  and  Maria 
Pabst  as  executor,  held  together  more  than  a  majority  of 
the  stock  of  said  company,  and  that  after  January  1,  1904, 
the  directors  of  said  company  were  Gustave  Pabst,  president; 
Frederick  Pabst,  Jr.,  W.  O.  Goodrich,  husband  of  Maria 
Goodrich,  C.  W.  Henning,  vice-president,  and  H.  J.  Stark, 
secretary.  That  it  was  the  intent  of  the  testator,  as  mani- 
fested by  the  will,  that  his  granddaughter,  Emma  Maria 
Pabst,  commonly  called  Elsbeth  Pabst,  should  take  and  have 
upon  the  death  of  her  grandmother,  Maria  Pabst,  stock  of 
said  corporation  of  the  book  value  of  $1,000,000,  and  this 
amount  should  neither  be  increased  nor  diminished  by  any 
redistribution  of  the  stock.  That  it  was  the  intent  of  the 
testator  that  during  the  lifetime  of  his  widow,  Maria  Pabst, 
Elsbeth  should  receive  only  suitable  support  and  education, 
and  that  after  the  arrival  of  Elsbeth  at  the  age  of  twenty-one 
years  she  should  thereafter  share  equally  in  the  income  of 
said  estate  with  Gnstavc  0.  Pabst,  Maria  Goodrich,  Freder- 
ick Pabst,  Jr.,  and  Emma  Soehrdein;  but  upon  the  death  of 
Maria  Pabst,  either  before  or  after  the  attainment  of  her 
majority  by  said  Elsbeth,  the  annual  income  upon  the  portion 
left  by  said  will  to  or  for  the  benefit  of  her  should  be  paid 
during  her  life,  subject  to  the  other  provisions  for  the  con- 
tingencies contained  in  the  will.  That  the  allegations  of  the 
complaint  as  to  request  of  Emma  Soehnlein  for  the  loan  to 
her  and  investment  for  her  benefit  of  a  portion  of  the  trust 
estate  held  under  the  will  in  trust  for  the  benefit  of  her  and 
her  children,  and  the  security  proposed  to  be  given  for  such 
loan,  are  true. 

The  court  concluded  as  follows:  That  the  annual  income 
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of  the  portion  of  the  estate  bequeathed  for  the  benefit  of 
Emma  Maria  Pabst  should  be  from  the  3d  day  of  October, 
1906,  the  date  of  the  death  of  Maria  Pabst^  set  apart  and 
paid  to  said  Emma  Maria  Pabst  during  her  life,  as  provided 
in  article  6  of  said  will.  That  the  number  of  shares  of  the 
stock  of  the  Pabst  Brewing  Company  to  which  the  said 
Emma  Maria  Pabst  is  entitled  to  make  the  amount  of 
$1,000,000  book  value  of  said  stock  is  614.5502  shares. 
That  the  stock  dividend  declared  by  the  Pabst  Brewing  Com- 
pany December  11,  1906,  must  be  taken  as  principal  of  the 
several  trust  estates  created  by  said  will,  and  must  be  issued 
to  the  trustees  representing  the  trust  estates  as  part  of  the 
j>rincipal  of  said  trusts.  That  in  the  judgment  of  the  court 
the  plaintiffs,  as  trustees  of  Emma  Soehnlein  and  her  chil- 
dren, ought  not  to  make  the  loan  or  investment  described  in 
the  fourth  paragraph  of  the  complaint,  but  that  the  court 
does  not  declare  as  matter  of  law  that  said  trustees  have  not 
the  power  to  make  such  investment  or  loan,  that  question  be- 
ing expressly  left  undecided. 

Judgment  construing  the  will  was  entered  in  accordance 
with  the  findings.  Due  exceptions  were  filed,  the  case 
brought  here  by  appeal,  and  the  following  errors  assigned: 
(1)  The  court  erred  in  directing  that  the  income  from  the 
share  given  to  the  trustees  for  the  benefit  of  Elsbeih  Pabst 
accruing  after  October  3,  1906,  should  be  paid  to  Elsbeth, 
and  in  refusing  to  find  that  such  income  should  be  distributed 
among  the  appellants  during  the  minority  of  said  Elsbeth. 
{2)  The  court  erred  in  determining  that  there  would  be  re- 
quired 614.5502  shares  of  the  Pabst  Brewing  Company  stock 
to  make  $1,000,000  of  book  value,  the  correct  number  being 
567.0689  shares.  (3)  The  court  erred  in  determining  that 
the  stock  dividend  was  to  be  taken  as  principal  of  the  trust 
estate  created  for  the  benefit  of  Elsbeth  Pabst,  at  least  in  so 
far  as  this  dividend  upon  the  excess  over  the  shares  neces- 
sary to  make  $1,000,000  was  concerned.     (4)  The  court 
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erred  in  adjudging  that  the  stock  dividend  should  be  taken  bs 
part  of  the  principal  of  the  trust  estate  left  for  the  benefit  of 
the  appellant  Emma  SoehnUin  and  her  children.  (6)  The 
court  erred  in  finding  that  the  trustees  of  Emma  Boehnlein 
and  her  children  ought  not  to  make  the  loan  or  investment 
described  in  the  complaint 

For  the  appellants  Ooodrich,  Soehrdein,  Oustave  0.  Pahst, 
and  FrederkJe  Pabst,  Jr.,  as  individuals,  there  was  a  brief 
by  Quarles,  Spence  &  Qvnrles,  attorneys,  and  Charles 
Quarles,  of  counsel,  and  oral  argument  by  Ohcurles  Qvarles. 
They  contended,  inter  alia,  that  the  question  whether  a 
stock  dividend  is  to  be  considered  as  profit  and  go  to  the 
life  tenant  or  as  capital  and  go  to  the  remainderman  is  ^a 
question  as  yet  undecided  in  this  state.  The  decisions  of 
other  states  and  of  England  lay  dovm  substantially  four  dif- 
ferent rules,  which  are  called  from  their  place  of  origin,  re- 
spectively, the  Massachusetts  rule,  the  Maine  rule,  the  Eng- 
lish rule,  and  the  Pennsylvania  rule.  The  Massachusetts 
rule  holds  that  money  dividends  are  income  and  go  to  the 
life  tenant,  but  that  stock  dividends  are  capital  and  go  to  the 
remainderman.  This  rule  is  followed  by  the  courts  of  Mas- 
sachusetts, Rhode  Island,  Illinois,  Connecticut,  and  the 
United  States.  Minot  v.  Paine,  99  Mass.  101;  Daland  v. 
Williams,  101  Mass.  571 ;  Leland  v.  Hay  den,  102  Mass.  542 ; 
Heard  v.  Eldredge,  109  Mass.  258 ;  Rwnd  v.  HuhbeU,  115 
Mass.  461,  474;  Adams  v.  Adams,  139  Mass.  449;  Davis  v. 
Jacksony  152  Mass.  58 ;  Gibbons  v.  Makon,  136  IT.  S,  549 ; 
In  re  Brown,  14  R  I.  371,  51  Am.  Eep.  397 ;  Oreene  v. 
Smith,  17  R.  I.  28;  DeKoven  v.  Alsop,  205  HI.  309,  63  L. 
R.  A.  587-590 ;  Terry  v.  Eagle  L.  Co.  47  Conn.  141 ;  Btw- 
ley  V.  Orou,  50  Conn.  66,  47  Am.  Rep.  618;  Spooner  v. 
PhUlips,  62  Conn.  62,  24  Atl.  524,  16  L.  R  A.  461;  Mills 
V.  Britton,  64  Conn.  4,  29  Atl.  231,  24  L.  R  A.  536 ;  Hotch- 
Idss  V.  Bravnerd  Q.  Co.  58  Conn.  120,  29  Atl.  621.  The 
Maine  rule  is  that  stock  dividends,  like  money  dividends,  are 
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income,  and  must  go  to  the  life  tenant  That  is,  that  a  divi- 
dend is  a  dividend  whether  in  stock  or  in  money.  This  rule 
obtains  in  Maine,  New  York,  and  Maryland  Oilkey  v. 
Paine,  80  Ma  319,  323 ;  Richardson  v.  Ridiwrdson,  75  Me. 
570,  46  Am.  Eep.  428;  Thomas  v.  Gregg,  78  Md.  545; 
Quinn  v.  Safe  D.  &  T.  Co.  93  Md.  285,  53  L.  R  A.  169 ;  Mc- 
Louth  V.  Surd,  154  N.  Y.  179 ;  Lowry  v.  Farmers^  L.  &  T^ 
Co.  172  K  Y.  137,  64  K  E.  796  yin  re  Wwrren's  Estate,  11 
N.  Y.  Supp.  787;  Williams  v.  W.  U.  Tel.  Co.  93  K  Y.  162. 
The  English  rule  makes  the  question  depend  entirely  upon 
the  intention  of  the  corporation  as  manifested  by  the  action 
of  its  board  of  directors.  Bouch  v.  Sproule,  L.  R.  12  App. 
Ca&  385.  Under  the  Pennsylvania  rule  the  criterion  is  the 
origin  of  the  property  out  of  which  the  dividend  is  declared. 
If  this  was  earned  before  the  creation  of  the  trust,  the  stock 
dividend  is  to  be  taken  as  capital ;  if  it  was  earned  after  the 
creation  of  the  trust,  it  is  to  be  taken  as  income ;  and  if  it 
was  made  up  of  earnings  earned  partly  before  and  partly 
after  the  creation  of  the  trust,  the  dividend  is  to  be  appor- 
tioned between  the  life  tenant  and  the  remainderman.  This 
rule  obtains  in  Pennsylvania,  New  Jersey,  South  Carolina, 
Kentucky,  Tennessee, '  and  New  Hampshire.  Earp's  Ap- 
peal, 28  Pa.  St  368,  373,  374;  WilthamJe's  Appeal,  64  Pa.  St 
256,  260,  3  Am.  Eep.  587;  Biddle's  Appeal,  99  Pa.  St  278, 
282 ;  Vinton's  Appeai,  99  Pa.  St  434,  440,  44  Am.  Eep. 
116;  Oliver's  Estate,  136  Pa.  St  43;  Smith's  Estate,  140 
Pa.  St  344,  352;  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176; 
Cobb  V.  Fanl,  36  S.  C.  1 ;  Hite  v.  Eite,  93  Ky.  357,  19  L. 
R  A.  173 ;  Pritchitt  v.  Nashville  T.  Co.  96  Tenn.  472,  486, 
36  S.  W.  1064,  33  L.  E.  A.  856. 

WiUet  M.  Spooner,  guardian  ad  litem,  for  the  appellants 
and  respondents  Edith  Soehnlein  and  Beatrice  Soehnlein. 

For  the  executors,  as  respondents,  there  was  a  brief  by 
Van  Dyke  £  Van  Dyke,  and  oral  argument  by  0.  D.  Van 
Dyke. 
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Naihan  Glicksnian,  guardian  ad  litem,  for  Elsbeth  Pahst. 
He  contended,  infer  aiia,  that  the  Pabst  Brewing  Company 
having  purchased  its  own  stock,  whether  or  not  the  stock  so 
purchased  was  thereby  extinguished  and  canceled  so  as  to 
diminish  the  number  of  outstanding  shares,  or  is  held  as  an 
asset  of  the  corporation  subject  to  future  sale,  depends  upon 
the  intent  on  the  part  of  the  corporation  as  shown  by  its  con- 
duct Porter  v.  Plymouth  G.  M.  Co.  29  Mont.  347,  74  Pac. 
938 ;  Western  Imp,  Co,  v.  Des  Moines  Nat  Bank,  103  Iowa, 
455,  72  N.  W.  657;  Ex  parte  Holmes,  5  Cowen,  426  (see 
p.  435) ;  Dacovich  v.  Canizas  (Ala.)  44  South.  473;  Knick- 
erbocker Imp.  Co.  V.  State  Board  (N.  J.  Eq.)  65  Atl.  913 ; 
Comnu  V.  B.  ^-  A.  R.  Co.  142  Mass.  146  (see  p.  155) ;  Ral- 
ston V.  Bank  of  California,  112  Cal.  208 ;  State  Bank  v.  Fox, 
3  Blatch.  431.  The  question  whether  a  stock  dividend 
should  be  assigned  to  principal,  to  income,  or  apportioned  be- 
tween them  may  be  classified  under  two  general  lines  of 
authorities:  (1)  those  holding  that  dividends,  whether  of 
stock  or  cash,  are  capable  of  apportionment;  and  (2)  those 
holding  that  there  can  be  no  apportionment  of  the  dividend 
and  it  must  go  wholly  either  to  principal  or  income.  The 
doctrine  under  the  first  head  is  commonly  called  the  Penn- 
sylvania rule.  Ewrp's  Appeal,  28  Pa.  St  368;  Vintotis 
Appeal,  99  Pa.  St  434;  Appeal  of  Phila.  T.,  S.  D.  &  Ins, 
Co.  (Pa.  St)  16  Atl.  734;  Appeal  of  Smith,  140  Pa.  St. 
344,  21  Atl.  438 ;  Van  Doren  v.  Olden,  19  N.  J.  Eq.  17G ; 
Lang's  Exr  v.  Lang,  56  'N.  J.  Eq.  603,  40  Atl.  278 ;  Brown 
V.  Brovm  (X.  J.  Eq.)  65  Atl.  739 ;  Lister  t\  Weeks,  61  K  J. 
Eq.  215,  46  Atl.  558.  However,  under  this  rule  a  profit 
made  by  the  trustee  by  selling  the  right  to  subscribe  to  an 
increased  issue  of  stock  ordered  by  the  corporation  after  the 
creation  of  the  trust  is  held  to  go  to  capital  and  not  to  income. 
Moss's  Appeal,  83  Pa.  St  264;  Biddies  Appeal,  99  Pa.  St. 
278 ;  In  re  Thomsons  Estate,  153  Pa.  St  332,  26  AtL  652  ; 
In  re  Eisner's  Estate,  175  Pa.  St  143,  34  Atl.  577 ;  Brown 
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v.Brou^fh  (>r.  J.  Eq.)  65  Atl.  739;  Peirce  v.  Burroughs,  58 
X.  H.  302  ;  L€Lw  v.  Alley,  67  K  H.  93,  29  AU.  636;  Walker 
V,  Weaker^  68   JT.  H.  407,  39  Atl.  432.     So  zealous  are  the 
courts  adopting  the  Pennsylvania  rule  to  preserve  the  capital 
fund  aa  it  eix^isted  at  the  time  of  the  creation  of  the  trust 
that  they  hold  that  a  profit  arising  from  appreciation  in  the 
value  of  tlie  assets  in  the  hands  of  the  trustee  will  go  to  capi- 
tal and  xiot  to  income.    In  re  Boyer's  Estate,  174  Pa.  St. 
16,  34  Atl.    239 ;  In  re  Graham's  Estate,  198  Pa.  St  216, 
47  Atl-  1108  ;  In  re  Park's  Estate,  173  Pa.  St.  190,  33  Atl. 
884;  Tan.  Blarcom  v.  Dager,  31  N.  J.  Eq.  783;  In  re  Con- 
nolly's Estate,  198  Pa.  St  137,  47  Atl.  1125 ;  Quinn  v.  Mad- 
iga/n,  65  :N'.  H.  8,  17  AtL  976.    All  authorities  with  the  ex- 
ception  of   those  in  Pennsylvania,  New  Jersey,  and  New 
Hampshire  agree  that  corporate  dividends,  whether  of  stock 
or  cash,  are  nonapportionable.     The  conflict  arises  upon  the 
question  as  to  when  dividends  should  be  assigned  to  the  prin- 
cipal and  when  to  income.    It  was  held  in  Massachusetts  at 
an  early  date  that  when  a  corporation  accumulates  surplus 
estate  over  and  above  its  capitalization  and  devotes  such  sur- 
plus assets  to  the  uses  of  its  business  as  working  capital, 
and  as  against  such  accumulated  surplus  declares  a  stock  div- 
idend, such  stock  dividend  should  be  held  to  be  principal  and 
Bot  income.    Minot  v.  Paine,  99  Mass.  101 ;  Daland  v.  Wil- 
liams, 101  Mass.  571;  Rand  v.  Hvbbell,  115  Mass.  461; 
D'Ooge  v.  Leeds,  176  Mass.  558,  67  N.  E.  1025.    The  Massa- 
chusetts rule  has  been  adopted  in  Connecticut,  the  United 
States,  Georgia,  and  Maine.      Spooner  v.  Phillips,  62  Conn. 
62,  24  Atl.  524;  Mills  v.  Britton,  64  Conn.  4,  29  Atl.  231; 
Atkin  V.  Albree,  12  Allen,  359 ;  Brirdey  v.  Orou,  50  Conn. 
66;  Gibbons  v.  Mahon,  136  U.  S.  549,  10  Sup.  Ct.  1057 ;  In 
re  Brown,  14  E.  I.  371 ;  Greene  v.  Smith,  17  R.  I.  28, 19  Atl. 
1081 ;  DeKoven  v.  Alsop,  205  111.  309,  68  N.  E.  930 ;  Bil- 
lings V.  Warren,  216  HI.  281,  74  N.  E.  1050 ;  Blinn  v.  Gil 
lett,  208  111.  473,  70  N.  E.  704;  Millen  v.  Guerrard,  67  Ga. 
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284;  Mann  v.  Anderson,  106  Ga.  818,  32  S.  E.  870.  The 
New  York  rule,  settled  by  the  later  cases,  is.  that  money  real- 
ized from  the  sale  of  corporate  stock  belonging  to  a  trust  es- 
tate is  all  capital,  though  there  is  received  from  the  stock 
sold  what  represents,  in  part,  the  interest  of  the  stock  in  the 
accumulated  earnings  of  the  corporation;  and  that  a  cash 
dividend  declared  after  the  creation  of  a  trust  out  of  sur- 
plus earnings  is  nonapportionable  and  goes  to  the  life  tenant, 
even  though  the  greater  part  of  the  earnings  upon  which  the 
dividend  is  based  were  accumulated  before  the  creation  of 
the  trust.  In  re  Kemochan,  104  N.  Y.  618,  11  N.  E.  149 ; 
McLouLh  V.  Hunt,  154  N.  Y.  179,  48  K  E.  548;  Lowry  v. 
Farmers'  L.  &  T.  Co.  172  N.  Y.  137,  64  K  E.  796;  Rob- 
ertson V.  De  Brulatour  (N.  Y.)  80  N.  E.  938;  Chester  v. 
Buffalo  Car  Mfg.  Co.  70  App.  Div.  443,  75  K  Y.  Supp.  428. 
The  rule  adopted  in  Maryland  is  substantially  like  that  in 
New  York,  except  that  even  greater  weight  is  given  to  the 
expression  of  corporate  intent  in  the  resolution  declaring  the 
dividend.  Quinn  v.  Safe  D.  &  T.  Co.  93  Md.  285,  48  Atl. 
835,  53  L.  E.  A.  169 ;  Safe  D.  &  T.  Co.  v.  White,  102  Md.  73, 
61  Atl.  295 ;  Thomas  v.  Ch^egg,  78  Md.  545,  28  Atl.  565.  In 
Kentucky  it  is  held  that  stock  dividends  are  nonapportion- 
able and  that  a  stock  dividend  based  on  earnings  and  de- 
clared during  the  life  tenancy  goes  in  its  entirety  to  the  life 
tenant.  Hite's  Devisees  v.  Rite's  ExW,  93  Ky.  257, 20  S.  W. 
778, 19  L.  E.  A.  173.  The  Tennessee  court  adopts  the  reason- 
ing of  the  later  New  York  cases.  Pritchitt  v.  NashvUle  T. 
Co.  96  Tenn.  472,  36  S.  W.  1064.  The  early  English  de- 
cisions give  no  assistance.  Those  decisions  will  be  found  re- 
viewed in  the  opinion  in  Va7i  Doren  v.  Olden,  19  N.  J.  Eq. 
176 ;  later  cases  in  the  opinion  in  Pritchitt  v.  Nashville  T. 
Co.  96  Tenn.  472,  36  S.  W.  1064. 

KiiRWiN,  J.     A  preliminary  question  is  presented  aside 
from  those  raised  by  the  assignment  of  error  respecting  the 
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jurisdiction  of  the  court.  It  is  urged  that  the  decision  of  the 
second  question  propounded  by  the  complaint  involves  a 
question  of  distribution  only^  and  not  one  of  construction, 
«nd  should  properly  he  left  to  the  county  court;  hence  the 
jurisdiction  of  the  circuit  court,  and  consequently  this  court 
on  appeal,  is  questioned.  The  numher  of  shares  of  the  stock 
of  the  Pabst  Brewing  Company  necessary  to  make  $1,000,00Q 
of  book  value  is  a  question,  in  view  of  the  peculiar  facts  in 
.  the  case,  upon  which  the  executors  are  entitled  to  the  aid  of 
the  court  The  circuit  court  has  plenary  jurisdiction  of 
actions  to  construe  wills  and  aid  executors  in  the  execution 
of  the  trust,  and  the  question  presented  is  an  important  one 
to  he  determined  in  advance  of  distribution.  The  trustees 
are  entitled  to  the  protection  of  the  court,  and  the  fact  that 
the  question  may  arise  in  the  county  court  on  distribution  is 
no  objection  to  the  determination  of  the  question  when  pre- 
sented in  the  circuit  court  in  an  action  for  construction. 
MUler  V.  Drone,  100  Wis.  1,  75  N.  W.  413 ;  BumJuim  v.  Nor- 
ion,  100  Wis.  8,  75  N.  W.  304;  Stephenson  v.  N orris,  128 
Wis.  242,  107  N.  W.  343.  We  find  no  difficulty,  therefore, 
in  holding  that  the  court  below  had  jurisdiction  to  pass  upon 
all  the  points  involved  in  the  action,  and  hence  the  questions 
are  here  on  appeal. 

1.  It  is  urged  by  appellant  that  it  was  the  intention  of  the 
testator  that  Elsbeth,  during  her  minority,  should  receive 
only  her  maintenance  and  education.  This  contention  in- 
volves the  construction  which  should  be  placed  upon  certain 
articles  of  the  will.  It  is  insisted  that  but  one  trust  was 
•created  which  took  effect  at  the  death  of  the  testator,  and 
that  the  duration  of  this  trust  was  not  limited  to  the  lifetime 
of  Mrs.  Pabst.  By  the  third  article  of  the  will  the  testator 
in  plain  and  unequivocal  terms  bequeaths  to  his  executors 
the  substance  of  his  property  in  trust  during  the  life  of  his 
wife,  among  other  things,  to  pay  "all  proper  expenses  for  the 
auitable  support  and  education  of  my  granddaughter  and 
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adopted  daughter^  Emma  Maria  Pahst,  commonly  called  Els- 
heth  Pabst,  until  she  shall  arrive  at  the  age  of  twenty-one- 
years,  and  to  divide  the  net  income  of  said  property  after- 
said  payments,  annually  or  at  such  times  as  may  be  conven- 
ient, in  equal  shares,  among  my  children,'*  in  manner  pro- 
vided,, and  further  provides  that  on  the  arrival  of  Elsheth 
at  the  age  of  twenty-one  years  she  '^shall  take  an  equal  share- 
with  the  other  of  said  children  in  said  distribution  of  in- 
come, subject  to  the  same  conditions  above  provided."  The*, 
fourth  article  provides  for  the  division  of  the  estate  upon 
the  death  of  testator's  wife  into  as  many  parts  as  there  are- 
children,  and  that  said  parts  shall  be  equal,  except  that  there 
shall  be  transferred  to  the  part  designated  for  Elsheth,  as 
provided  in  the  sixth  paragraph  of  the  will,  such  number  of 
shares  of  the  capital  stock  of  the  Pabst  Brewing  Company 
as  shall  represent  a  book  value  of  $1,000,000,  so  that  said 
part  shall  exceed  each  of  the  other  parts  by  the  amount  of 
said  shares  of  stock.  The  sixth  article  expressly  provides^ 
that  upon  the  death  of  the  testator's  wife  the  shares  intended 
for  Elsheth  shall  continue  to  be  held  in  trust  by  the  executors,. 
provided  Elsheth  be  living  at  that  time,  and  the  aimual  in- 
come paid  to  her  during  her  life.  The  testator's  widow, 
Maria  Pabst,  died  October  3,  1906,  leaving  Elsheth  living- 
and  of  the  age  of  sixteen  years.  The  court  below  found  that 
Elsheth  was  entitled  to  the  income  upon  the  portion  be- 
queathed to  her  from  the  date  of  the  death  of  the  testator's- 
widow. 

Whether  the  will  be  regarded  as  creating  two  trusts  or  one^ 
it  is,  we  think,  apparent  that  the  testator  had  in  mind  a 
scheme  of  distribution  covering  two  distinct  terms :  one  dur- 
ing the  life  of  his  wife  and  the  other  afterwards.  The  be- 
quest was  in  trust  for  the  life  of  the  testator's  wife,  and  upon 
her  death,  by  the  terms  of  the  will,  was  to  be  divided  into  five- 
parts,  three  of  which  dropped  out  of  the  trust  and  the  other 
two  continued.    The  express  terms  in  the  third  article  of  the- 
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will  respecting  Ehbeth  have  reference  to  the  period  of  time 
during  the  life  of  Mrs.  Pabst,  while  those  in  the  fourth  and 
sixth  articles  refer  to  the  rights  which  vested  in  Elsbeth 
under  the  will  upon  the  decease  of  Mrs.  Pabst.  The  provi- 
sion in  the  third  article  for  the  support  and  education  of  Els- 
beth until  she  became  of  age  and  for  the  taking  of  her  portion 
of  the  income  at  her  arrival  at  majority,  followed  by  the  pro- 
vision in  the  fourth  article  that  she  take  her  share  on  the 
death  of  Mrs.  Pabst,  and  the  sixth  article  to  the  effect  that 
the  "remaining  part  of  my  estate" — that  is,  Ehbeih's  part — 
shall  continue  to  be  held  in  trust  if  she  be  then  living,  and  the 
income  paid  to  her,  seems  to  disclose  the  intention  of  the 
testator  that  Elsbeth,  until  she  arrived  at  majority,  should 
receive  the  provision  made  for  her  in  the  third  article,  pro- 
vided Mrs.  Pabst  should  live  until  that  time;  but  if  Mrs. 
Pabst  died  before  Elsbeth  attained  majority,  in  such  event 
Elsbeth  was  to  immediately  come  into  possession  of  her  in- 
come. This  construction  of  the  will  would  give  force  and 
effect  to  all  its  parts  and  entitle  Elsbeth,  upon  the  death  of 
Mrs.  Pabst,  to  receive  the  income  on  her  portion,  whether 
she  be  then  twenty-one  years  of  age  or  not ;  the  provision  in 
the  third  article  that  she  come  into  possession  of  the  income 
when  she  arrived  at  the  age  of  tiventy-one  having  reference 
to  the  event  of  her  arrival  at  majority  before  the  death  of 
Mrs.  Pabst.  In  this  way  the  words  in  each  paragraph  of  the 
will  may  be  given  such  force  and  effect  as  to  harmonize  the 
whole  instrument  and  permit  all  parts  to  stand  together,  and 
we  think,  under  the  authorities,  it  should  be  giVen  such  con- 
struction. Dew  V.  Kuehn,  64  Wis.  293,  25  N.  W.  212; 
Lovass  V.  Olson,  92  Wis.  616,  67  K  W.  605 ;  Davies  v.  Dor 
vies,  109  Wis.  129,  85  N.  W.  201;  In  re  Donges's  Estate. 
103  Wis.  497,  79  N.  W.  786;  In  re  Will  of  Kopmeier,  113 
Wis.  233,  89  K  W.  134;  Beclcer  v.  Chester,  115  Wis.  90, 
120,  91  IS,  W.  87,  650.  Giving  the  will  this  construction 
harmonizes  the  different  provisions  and  appears  to  carry  out 
Vol.  188— 5 
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the  intention  of  the  testator.  It  is  the  duty  of  the  court  in 
construing  wills  to  ascertain  the  intention  of  the  testator,  if 
that  can  be  determined  from  the  instrument  itself,  and  in 
seeking  out  the  intention  words  are  to  be  given  their  plain 
and  ordinary  meaning.  Sherwood  v,  Sherwoody  45  Wis. 
357 ;  In  re  Donges's  Estate,  supra;  Davies  v.  Davies,  supra; 
In  re  Moran's  Will,  118  Wis.  177,  96  N.  W.  367;  In  re 
Bouch's  WUl,  post,  p.  161,  111  N.  W.  573.  In  harmony  with 
these  well-established  principles  respecting  the  construction 
of  wills,  we  think  that  the  testator  intended  Elsbeth  should 
receive  her  support  and  education  during  the  life  of  Mrs. 
Pabst  and  come  into  possession  of  her  income  on  attaining 
majority,  provided  Mrs.  Pabst  should  live  until  that  time; 
buty  in  case  of  her  death  before  Elsbeth  attained  majority, . 
in  such  event  Elsbeth  should  receive  the  annual  income  on 
her  portion  from  the  time  of  Mrs,  Pabst's  deatL  This  con- 
struction harmonizing  the  different  articles  of  the  will  makes 
it  unnecessary  to  consider  other  questions  of  construction  re- 
specting the  rules  of  law  that  where  two  provisions  are  in 
conflict  the  latter  prevails,  and  the  rule  that  the  law  prefers 
a  construction  in  favor  of  the  early  vesting  of  estates,  and  a 
vested  rather  than  a  contingent  estate.  We  do  not  think  a  re- 
sort to  these  rules  of  construction  necessary,  because  upon 
its  face  the  will  discloses  the  intention  of  the  testator  that 
Elsbeth  should  receive  the  income  on  her  portion  of  the  es- 
tate immediately  upon  the  death  of  Mrs.  Pabst,  and  that  the 
court  below  was  right  in  giving  it  that  construction. 

2.  The  court  below  found  that  the  number  of  shares  of 
the  Pabst  Brewing  Company's  stock  at  book  value  neces- 
sary to  make  $1,000,000,  to  which  Elsbeth  was  entitled,  is 
614.5502.  The  fourth  article  of  the  will  provides  that  upon 
the  decease  of  the  testator's  widow  "the  entire  estate  shall  be 
divided."  On  October  3,  1906,  the  date  of  Mrs.  Pabst's 
death,  the  Pabst  Brewing  Company  owned  3,322  shares  of 
its  stock,  and  the  question  arises  under  this  head  whether  the 
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stock  80  owned  by  the  company  should  be  regarded  as  retired 
and  canceled^  or  whether  it  should  be  treated  as  outstanding. 
If  it  be  regarded  .as  retired^  Elsbeth  would  be  entitled  to 
567.0689  shares,  and  if  outstanding  she  would  be  entitled 
to  614.5502  shares.  The  court  below  found  that  she  was 
entitled  to  the  latter  number,  and  found  in  detail  the  facts 
r^pecting  the  purchase  of  stock  by  the  company  and  its  man- 
ner of  dealing  with  it,  and  found  the  stock  had  not  been  re- 
tired but  was  outstanding,  and  the  appellants  claim  this  was 
error.  Here,  again,  we  must  refer  to  the  rule  that  the  inten- 
tion of  the  testator  is  controlling.  The  Pabst  Brewing  Com- 
pany, at  the  time  of  the  execution  of  the  will,  had  an  author- 
ized capital  stock  issued  and  outstanding  of  $10,000,000, 
divided  into  10,000  shares  of  $1,000  each.  The  manifest 
purpose  of  the  testator  in  the  distribution  of  his  bounty 
was  to  treat  Elsbeth,  his  granddaughter  and  adopted  daugh- 
ter, the  same  as  his  other  children.  So  he  divided  his  estate 
into  equal  parts,  and  added  to  ElshetWs  portion  shares  of  the 
capital  stock  of  the  Pabst  Brewing  Company  sufiScient  to 
make  $1,000,000  book  value,  and  stated  in  his  will  as  a  reason 
for  this  that  he  had  transferred  by  way  of  gift  a  like  amount 
in  book  value  of  the  stock  for  the  benefit  of  each  of  his  chil- 
dren, OvstcBve  0.  Pabst,  Maria  Ooodrich,  Frederick  Pabst, 
Jr.,  and  Emma  Soehnleir^,  contemporaneously  with  the  mak- 
ing of  his  wilL  The  court  below  found  that  "said  Pabst 
Brewing  Company  at  all  times,  by  its  method  of  treatment  of 
such  3,322  shares  of  purchased  stock,  regarded  and  held  the 
same  as  part  of  its  assets  and  as  an  asset  on  hand,  and  at  all 
times  prior  to  December  11,  1906,  elected  to  treat  the  same 
as  in  force  and  in  effect  and  as  outstanding."  This  stock 
was  never  canceled,  but  held  and  kept  alive  by  the  corpora- 
tion. The  corporation,  being  solvent,  had  the  right  to  pur- 
chase and  hold  its  own  stock.  Shoemaker  v.  Washburn  L,  Co. 
97  Wis.  585,  73  K  W.  333;  Calteaux  v.  Mueller,  102  Wis. 
525,  78  K  W.  1082 ;  Marvin  v.  Anderson,  111  Wis.  387,  87 
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N.  W.  226.  And  such  purchase  does  not  amount  to  a  can- 
cellation of  the  stock  purchased.  1  Cook,  Corp.  (5th  ed.) 
§  313;  Taylor,  Priv.  Corp.  (5th  ed.)  §  135;  Elliott,  Priv. 
Corp.  (3d  ed.)  §  193 ;  Western  Imp.  Co.  v.  Des  Moines  Nat. 
BarJc,  103  Iowa,  455,  72  N.  W.  657;  PoHer  v.  Plymouth 
G.  M.  Co.  29  Mont.  347,  74  Pac.  938.  A  corporation  clearly 
has  the  right  to  purchase  its  stock,  keep  it  alive,  and  treat  it 
as  assets.  It  is  manifest  it  did  so,  as  appears  from  the  find- 
ings, which  are  supported  by  the  evidence.  Now  the  testator 
by  his  will  provided  that  Elsbeth  should  receive  shares  of 
the  capital  stock,  clearly  contemplating  she  should  receive 
shares  of  the  10,000  shares  then  outstanding.  Some  of  the 
3,322  shares  of  stock  had  been  purchased  and  were  held  by 
the  corporation  as  assets  before  the  testator  had  made  his 
will,  and  he  knew  the  method  of  doing  business  and  that  the 
stock  was  considered  as  assets.  ElshetWs  stock  under  the 
will  was  to  be  set  apart  at  the  time  of  Mrs.  Pabst's  death, 
October  3,  1906,  and  at  that  time,  under  the  findings  and  the 
evidence,  the  stock  was  outstanding,  and,  according  to  the 
books  as  they  then  stood,  it  required  614.5502  shares  to  make 
a  book  value  of  $1,000,000.  The  fact  that  a  dividend  was 
declared  afterwards  on  December  11,  1906,  by  the  corpora- 
tion does  not  alter  the  case.  All  the  stock  participated  in 
this  dividend  as  of  December  11,  1906,  that  received  by  the 
testator^s  children  when  the  will  was  made  as  well  as  that 
set  apart  for  Elsbeth  October  3,  1906.  So  we  think,  as  well 
upon  the  grounds  of  the  intention  of  the  testator  as  upon  the 
facts  proved  and  found  respecting  the  corporation's  treat- 
ment of  the  stock,  it  was  outstanding  October  3,  1906,  and 
not  surrendered.  The  court  found  it  was.the  intention  of  the 
corporation  to  hold  the  purchased  stock  as  assets,  and  whether 
it  did  or  not  is  largely  a  question  of  intent.  Porter  v.  Ply- 
mouth  G.  M.  Co.  29  Mont.  347,  74  Pac.  938 ;  Western  Imp. 
Co.  V.  Des  Moines  Nat.  Bank,  103  Iowa,  455,  72  X  W. 
657;  Dacovich  v.  Canizas  (Ala.)  44  South.  473;  Kmcher- 
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hocker  Imp.  Co.  v.  State  Board  (N.  J.  Law)  65  Atl.  913; 
Comm.  V.  B.  £  A,  R.  Co.  142  Mass.  146,  155,  7  N.  E.  716; 
Raldon  v.  Bank  of  Califomia,  112  Cal.  208,  44  Pac.  476. 
So  we  think  upon  any  theory  of  the  case  the  shares  of  stock 
purchased  by  the  corporation  must  be  regarded  as  outstand- 
ing and  corpus  of  the  estate  and  not  income. 

3.  Error  is  assigned  because  the  court  below  determined 
that  the  stock  dividend  declared  December  11,  1906,  was 
to  be  taken  as  principal  of  the  trust  estate,  at  least  upon  the 
portion  not  necessary  to  make  Elshetlis  $1,000,000.  As  we 
have  before  seen,  up  to  December  11,  1906,  the  3,322  shares 
of  stock  bought  in  by  the  corporation  had  been  carried  upon 
its  books  as  outstanding  stock  and  had  a  potential  existence 
for  the  purpose  of  resale.  There  is  in  the  briefs  of  counsel  a 
lengthy  and  interesting  discussion  of  the  different  rules, 
known  as  the  Pennsylvania,  Massachusetts,  and  New  York 
rules,  respecting  the  distribution  of  dividends  as  regards  the 
life  tenant  and  remainderman.  But  if  the  stock  dividend,  or 
so-called  dividend,  declared  December  11,  1906,  was  not  in 
fact  income,  but  part  of  the  corpus  of  the  estate,  we  are  re- 
lieved of  any  discussion  of  the  vexed  question  arising  under 
these  several  rules  respecting  the.  distribution  of  income  be- 
tween life  tenant  and  remainderman.  As  appears  from  the 
findings  and  the  evidence,  the  3,322  shares  distributed,  or  at- 
tempted to  be  distributed,  by  the  resolution  of  December  11, 
1906,  were  not  income.  They  were  not  purchased  with  earn- 
ings or  income  of  the  company.  Two  hundred  eighty  of  these 
shares  were  held  and  owned  by  the  company  in  the  testator's  ' 
lifetime  and  the  balance  were  purchased  after  his  death, 
twenty-four  shares  being  paid  for  out  of  the  treasury  of  the 
company,  and  the  remaining  3,018  by  transferring  to  the 
seller  $600,000  worth  of  real  estate  of  the  Pabst  Brewing 
C^ompany,  and  the  remainder  of  the  purchase  price  by  the  pro- 
ceeds of  a  loan  made  upon  bonds  issued  by  the  Pabst  Brewing 
Company  secured  by  a  mortgage  upon  the  plant  of  the  com- 
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pany  and  fixtures,  together  with  real  estate  in  several  states 
outside  of  Wisconsin,  the  bonds  being  in  the  aggr^ate 
$3,500,000.  Therefore  it  is  perfectly  clear  that  all  of  these 
3,322  shares  of  stock  so  held  by  the  corporation  on  the  3d 
day  of  October,  1906,  were  a  part  of  the  principal  or  assets 
of  the  Pabst  Brewing  Company  and  not  income.  The  de- 
tailed findings  of  the  court  below  respecting  the  bookkeeping, 
the  cash  dividends  declared  from  the  time  of  the  execution 
of  tiie  will  of  the  testator  up  to  the  time  of  the  death  of  Mrs. 
Pabst,  October  3,  1906,  clearly  establish  these  facts,  and  it  is 
unnecessary  to  go  into  a  discussion  of  them  in  detail  here.  Of 
these  3,322  shares  there  were  in  the  estate  of  the  testator 
1,918  shares,  and  after  deducting  the  614.5502  shares  going 
to  Elsbeth  to  make  her  $1,000,000,  the  balance,  under  the  will^ 
went  in  equal  parts  to  Qvstave  0.  Pabst,  Frederick  Pahst, 
Jr.,  Maria  Ooodrich,  Emma  Soehrdein,  and  Elsbeth.  This 
was  the  condition  of  the  assets  of  the  estate  at  the  time  of  the 
death  of  Mrs.  Pabst,  and  under  the  terms  of  the  will  these 
assets  went  to  the  different  legatees  named  as  corpus  of  the 
estate  and  not  as  income.  There  was  no  income  included  in 
any  of  the'se  shares  at  the  time  the  rights  of  the  legatees  at- 
tached upon  the  death  of  Mrs.  Pabst,  and  it  was  beyond  the 
power  of  the  corporation  to  change  the  character  of  the  stock 
owned  by  the  testator  after  his  death  so  as  to  divert  it  inta 
channels  not  contemplated  by  him.  The  will  provided  ex- 
pressly for  a  division  of  the  entire  estate  of  the  testator  at 
the  time  of  the  death  of  Mrs.  Pabst,  and  these  shares  of 
stock  then  owned  by  the  estate,  being  principal  and  not  in- 
come, necessarily  passed  as  such  to  the  l^atees,  and  could  not 
by  any  subsequent  act  of  the  corporation  be  diverted  from 
that  course  so  as  to  defeat  the  manifest  intention  of  the  tes- 
tator. If  the  resolution  of  December  11,  1906,  had  the  effect 
of  converting  the  purchased  stock  into  income,  the  result 
would  simply  be  to  allow  the  corporation  to  carve  out  a  por- 
tion of  the  assets  of  the  corporation,  call  it  income  and  de- 
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elare  it  sueh,  and  thereby  defeat  the  intention  of  a  deoeaaed 
stockholder  as  expressed  in  his  will.  The  question  under 
this  assignment  of  error  simply  turns  on  whether  or  not  the 
outstanding  stock,  1,918  shares  of  which  belonged  to  the  tes- 
tator, was  income  or  principal  of  his  estate,  and  we  think  it 
very  clear  that  it  was  the  latter,  and  went  as  such  to  the  dif- 
ferent legatees  on  the  death  of  Mrs.  Pabst  A  case  quite  in 
point  is  Qilhey  v.  Paine,  80  Me.  319,  14  Atl.  205.  The 
court  below  found  on  sufficient  evidence  that  the  stock  divi- 
dend of  December  11,  1906,  was  not  a  distribution  of  profits 
or  dividend  strictly  ^  between  tenant  for  life  and  remainder- 
man, but  was  simply  a  redistribution  of  the  purchased  shares 
of  stock  of  the  corporation  as  representing  permanent  capi- 
taL  The  contention  of  appellants  is  that  the  shares  distrib- 
uted by  the  dividend  of  December  11,  1906,  should  go  to  the 
adult  children  as  income,  or  at  least  so  much  of  the  amount 
represented  by  this  dividend  as  represented  the  profits  earned 
by  the  Pabst  Brewing  Company  after  the  death  of  the  testa- 
tor should  be  so  paid.  But  this  contention  brings  us  back 
primarily  to  the  question  of  whether  this  stock  dividend  was 
principal  or  income,  and  we  conclude  from  the  findings  and 
the  evidence  that  it  was  principal  and  should  be  distributed 
as  corpus  of  the  estate. 

4.  The  next  question  involved  is  whether  the  executors, 
under  the  authority  to  invest  conferred  by  the  ninth  article 
of  the  will,  have  the  power  to  make  the  investments  men- 
tioned in  the  complaint  The  complaint  alleges  that  Emma 
SoehnUin  has  requested  the  plaintiffs,  as  executors,  to  loan 
to  her  a  portion  of  the  trust  estate  by  them  held  in  trust  for 
the  benefit  of  herself  and  children,  not  to  exceed  $260,000, 
upon  her  personal  obligation,  secured  by  stocks  and  bonds  of 
Soehnlein  &  Co.,  a  corporation  of  Germany  with  a  capital 
stock  of  1,500,000  marks,  equivalent  to  $375,000,  and  en- 
gaged in  the  manufacture  of  champagne,  or  to  dispose  of  a 
portion  of  the  trust  fund  and  invest  the  proceeds  in  the  stock 
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of  said  company;  she  representing  that  the  corporation  has 
a  plant  consisting  of  real  estate  worth  $325,000  and  a  large 
amount  of  other  property,  and  has  earned  more  than  ten  per 
cent,  for  twenty  years  last  past,  and  that  all  of  the  stock  of 
said  corporation  is  owned  and  held  by  her  husband  and  the 
members  of  his  family,  that  the  company  has  a  bond  issue 
of  $250,000  secured  by  a  mortgage  on  its  real  estate  and 
phnt,  and  its  indebtedness,  in  addition  to  said  bond  issue, 
does  not  exceed  $100,000,  and  that  the  plaintiffs,  as  execu- 
tors, are  ready  to  make  such  loan,  provided  upon  investiga- 
tion they  are  satisfied  with  the  security  and  have  power  under 
the  will  to  make  such  loan.  The  court  below  found  the  allega- 
tions of  the  complaint  in  this  respect  true,  and  further  found 
that  the  trustees  ought  not  to  make  the  loan  or  investment  re- 
ferred to,  but  did  not  expressly  determine  as  matter  of  law 
that  the  trustees  had  no  power  to  do  so. 

The  executors  and  trustees  under  the  will  are  given  power 
and  authority  to  manage  and  control  the  property  "according 
to  their  judgment  and  discretion,  and  to  sell  and  dispose  of 
any  portions  thereof,  including  any  real  estate."  And  the 
will  further  provides  respecting  the  power  conferred : 

"And  I  give  them  full  authority  to  invest  the  trust  prop- 
erties in  such  manner  as  they  shall  deem  best,  with  no  re- 
sponsibility for  losses,  provided  they  act  honestly  and  in  good 
faith." 

This  in  terms  is  a  very  broad  power,  but  it  must  have  a  rea- 
sonable, if  not  a  strict,  construction,  in  the  light  of  the  well- 
established  law  governing  the  action  of  trustees  charged  with 
such  duties.  2  Underbill,  Wills,  1146,  §  790.  The  author- 
ity given  to  invest  the  property  in  manner  "as  they  shall 
deem  best"  must  be  held  to  vest  in  them  a  reasonable  and 
not  an  arbitrary  discretion,  and  to  imply  a  duty  to  execute 
the  trust  in  accordance  wdth  existing  laws  governing  trustees 
in  the  execution  of  their  trust.  In  re  Allis's  Estate,  123 
Wis.  223,  101  K  W.  3G5;  Simmons  v.  Oliver,  74  Wis.  633, 
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43  N.  W.  5G1 ;  Ackerman  v,  Emott,  4  Barb.  626 ;  Hill,  Trus- 
tees, 368;  1  Perry,  Trusts  (5th  ed.)-  §  453;  3  Pom.  Eq.  Jur. 
f3d  ed.)  §  1074;  Clark  v.  Garfield,  8  Allen,  427;  King  v. 
Talbot,  40  X.  Y.  76,  87;  TiitUe  v.  GUmore,  36  X.  J.  Eq. 
617;  Dams,  Appellant,  183  Mass.  499,  67  N.  E.  604;  In  re 
Hart's  Estate,  203  Pa.  St  480,  53  Atl.  364 ;  Prays  Appeals, 
34  Pa.  St  100 ;  Mattocks  v.  Moulton,  84  Me.  545,  24  Atl. 
1004;  Brown  v.  Broum  (N.  J.  Ch.)  65  Atl.  739;  Matter  of 
IlaU,  164  N.  Y.  196,  58  N.  E.  11. 

In  Davis,  Appellant,  183  Mass.  499,  67  X.  E.  604,  the 
lK>wer  in  terms  was  broad,  giving  the  trustees  power  to  in- 
vest "in  such  manner  as  to  them  shall  seem  expedient,"  and 
it  was  held  that  they  were  not  relieved  from  the  obligation 
to  exercise  a  sound  judgment  and  a  reasonable  discretion  in 
regard  to  such  investments  as  they  might  make  under  the 
authority  given.  In  In  re  Hart's  Estate,  203  Pa.  St.  480, 
53  AU.  364,  the  power  was  to  invest  in  such  securities  "as 
may  in  their  judgment  be  best."  In  speaking  of  this  broad 
j>ower  conferred  upon  the  trustee  the  court  said : 

"His  obvious  duty  was  to  preserve  the  principal  by  reason- 
ably safe  investments,  and  to  pay  such  income  as  was  earned 
from  such  investments  to  those  entitled  thereto.  He  was 
not  to  increase  the  income  by  any  sort  of  supposed  largely 
remunerative  investments  which  might  endanger  the  princi- 
pal. ...  It  was  not  an  unlimited  authority  to  invest  the 
money  as  an  ordinarily  prudent  man  would  invest  his  own. 
-  .  .  He  must  take  such  risks  only  as  an  ordinarily  prudent 
man  would  take  who  is  trustee  of  the  money  of  others." 

In  Mattocks  v.  Moidton,  84  Me.  545,  24  Atl.  1004,  the 
authority  was  broad,  and  no  limits  put  to  the  discretion  of 
the  trustee.     The  court  said  (84  Me.  545,  24  Atl.  1006)  : 

"The  law  does  not  hold  a  trustee  responsible  for  errors  in 
iudgment  when  he  has  been  careful  to  enlighten  that  judg- 
ment; but  we  think  the  law  does  require  of  a  trustee,  even 
trader  a  will  like  this,  more  than  good  faith  and  honest  judg- 
ment.   We  think  it  must  be  assumed  that  the  testatrix  made 
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this  part  of  her  will  with  reference  to  the  well-known  legal 
and  equitable  rules  governing  trustees,  and  that  she  intended 
the  trustee  of  her  appointment  to  be  mindful  of  thenu  True^ 
she  left  the  investment  of  the  trust  estate  to  his  judgment,  but 
it  was  to  his  judgment  as  trustee  enlightened  and  guided 
by  the  approved  rules  applicable  to  the  investment  of  trust 
f undsy  not  to  his  uninformed,  personal  judgment,  exercised 
without  reference  to  legal  rules  and  principles.  .  .  .  He 
must  always  bear  in  mind  that  he  is  dealing  with  trust  funds, 
which  were  not  given  him  to  be  used  in  developing  or  further- 
ing business  enterprises,  but  to  be  guarded  carefully  and  in- 
vested cautiously,  so  that  principal,  as  well  as  interest,  may 
be  forthcoming  at  the  appointed  time.  While  he  must  be 
as  diligent  and  painstaking  in  the  management  of  the  trust 
estate  as  the  average  prudent  man  is  in  managing  his  own 
estate,  he  may  not  always  place  the  trust  funds  where  he,  or 
the  average  prud^it  man,  would  place  his  own  funds." 

Many  other  cases  might  be  cited  in  support  of  the  doctrine 
above  enunciated.  There  can  be  no  doubt,  under  a  power 
broad  as  the  one  under  consideration,  that  the  trustees  are 
bound  to  act  in  good  faith  and  exercise  a  sound  judgment  and 
prudent  discretion  in  making  an  investment  They  are 
bound  to  look  to  the  interests  of  the  remainderman  as  well  aa 
to  those  of  the  life  tenant,  and  place  the  trust  estate  in  no 
hazardous  position.  17  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
469 ;  In  re  Harfs  Estate,  203  Pa.  St  480,  53  AtL  364.  The 
question  arises  upon  the  facts  before  us  whether,  in  the  ex- 
ercise of  a  sound  judgment,  the  trustees  were  authorized  to 
make  the  proposed  investment  It  is  conceded  by  counsel 
for  appellants  that  the  general  rule  is  that  investments  should 
be  made  within  the  court's  jurisdiction,  but  that  this  rule  is 
subject  to  exception,  and  should  not  be  made  so  rigid  as  to 
admit  of  no  possible  exception,  citing  OmUston  v.  Olcott,  84 
N.  Y.  339 ;  Denton  v.  Sanford,  103  N.  Y.  607,  9  N.  E.  490 ; 
and  Clark  v.  Clark,  23  Misc.  272,  50  K  Y.  Supp,  1041. 
But  these  cases  recognize  the  general  rule  to  the  effect  that 
executors  have  no  power  to  invest  trust  funds  beyond  the  jn- 
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risdiction  of  the  court  in  the  absence  of  express  anthority  to 
do  so.  In  Denton  v.  Smiford,  supra,  at  page  618  (9  N.  E. 
492),  quoting  from  Ormistan  v.  Olcott,  84  N.  Y.  339,  the 
court  said : 

^'While,  therefore,  we  are  not  disposed  to  say  that  an  in- 
vestment by  a  trustee  in  another  state  can  never  be  consist- 
ent with  the  prudence  and  diligence  required  of  him  by  the 
law,  we  still  feel  bound  to  say  that  such  an  investment,  which 
takes  the  trust  fund  beyond  our  own  jurisdiction,  subjects 
it  to  other  laws,  and  the  risk  and  inconvenience  of  distance 
and  of  foreign  tribunals,  will  not  be  upheld  by  us  as  a  gen- 
eral rule,  and  never  unless  in  the  presence  of  a  dear  and 
strong  necessity,  or  a  very  pressing  emergency." 

And  in  Thayer  v.  Dewey,  185  Mass.  68,  69  N.  E.  1074, 
the  court,  while  recognizing  that  in  that  state  there  is  no  arbi- 
trary rule  against  investment  in  a  foreign  state,  holds  that 
there  is  grave  objection  to  such  investment  of  a  trust  fund 
"where  the  property  is  beyond  the  jurisdiction  of  our  ci>urts, 
and  is  subject  to  laws  different  from  our  own.''  We  are 
also  cited  by  counsel  for  appellants  to  Clark  v.  Clark,  23 
Misc.  272,  50  N.  Y.  Supp.  1041;  Clark  v.  Beers,  61  Conn. 
87,  23  Atl.  717;  Knowlton  v.  Bradley,  17  N.  H.  458;  and 
Citizens'  Nat.  Bank  v.  Jefferson,  88  Ky.  651,  11  S.  W.  767. 
None  of  Uiese  cases  involves  the  question  of  a  foreign  invest- 
ment and  cannot  be  said  to  be  out  of  harmony  with  the  gen- 
eral rule  respecting  the  duties  of  trustees  as  laid  down  in  the 
authorities  upon  the  subject  heretofore  referred  to  in  this 
opinion.  Counsel  for  appellants  also  rely  upon  In  re  Allis's 
Estate,  123  Wis.  223,  101  K".  W.  365.  It  will  be  seen,  how- 
ever, that  in  that  case  the  investment  was  of  the  kind  con- 
templated in  the  will,  a;nd  therefore  was  not  restricted  to  the 
conditions  and  limitations  imposed  by  law  for  the  investment 
of  trust  funds.  The  powers  given,  as  this  court  said,  were 
of  the  ^^roadest  kind,"  and  the  purpose  of  the  testator,  as 
manifested  in  the  will,  evidently  was  that  such  investment 
in  question  be  made. 
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The  English  inile  is  that  a  trustee  can  only  protect  himself 
against  risk  by  investing  the  trust  fund  in  real  estate  and 
government  securities,  or  in  a  fund  approved  by  the  court. 
Ackerman  v.  Emott,  4  Barb.  626;  1  Perry,  Trusts  (5th  ed.) 
§  453 ;  Clarlc  v.  Garfield,  8  Allen,  427.  This  court  has  fol- 
lowed the  English  rule.  Sinnnons  v.  Oliver,  74  Wis.  633, 
43  K  W.  561 ;  In  re  AllWs  Estate,  123  Wis.  223,  101  X.  W. 
365.  Legislation  in  this  state  has  to  some  extent  modified 
the  English  rule.  Ch.  317,  Laws  of  1903 ;  In  re  Allis's  Es- 
tate, 123  Wis.  223,  101  N.  W.  365.  Wlien  we  look  to  the 
language  of  the  will  and  the  circumstances  surrounding  it, 
we  discover  nothing  from  which  we  can  find  an  intention  on 
the  part  of  the  testator  that  such  an  investment  as  proposed 
should  be  made.  As  we  have  seen,  the  general  rule  is  against 
the  right  of  the  trustee  to  make  foreign  investments  imder 
power  to  invest  quite  similar  to  the  power  in  the  will  under 
consideration.  It  is  manifest  that,  if  the  proposed  invest- 
ment be  made,  the  property  will  pass  beyond  the  jurisdiction 
of  the  court  and  in  a  measure  beyond  the  control  of  the  trus- 
tees. We  cannot  think  that  the  testator  intended  to  confer 
such  power.  As  said  by  the  court  in  Matter  of  Hall,  164 
N.  Y.  196,  58  N.  E.  11: 

"The  trusts  of  this  will  are  to  provide  the  testator's  chil- 
dren with  incomes  during  their  lives,  and  on  their  deaths  the 
principal  is  to  go  to  their  issue.  The  very  object  of  the  cre- 
ation of  the  trust  was,  therefore,  the  security  of  the  princi- 
pal ;  otherwise  the  testator  might  better  have  given  the  prop- 
erty outright  to  his  children,  who  were  the  primary  objects 
of  his  bounty." 

We  believe,  in  the  light  of  the  authorities,  that  the  testa- 
tor must  have  intended  by  the  language  used  that  the  execu- 
tors in  exercising  their  judgment  should  exercise  it  as  trus- 
tees bound  to  secure  a  safe,  and  not  a  hazardous,  investment 
and  within  the  jurisdiction  of  our  courts  and  not  in  a  foreign 
land.    The  court  below  was  of  the  opinion  that  the  investniont 


Digitized  by  VjOOQ IC 


15]  AUGUST  TERM,  1907. 


Ck>rrigan  v.  West  Division  S.  Co.  133  Wis.  77. 


should  not  be  made,  and,  while  it  did  not  pass  directly  upon 
the  question  of  power  to  make  it,  it  is  quite  obvious  that  it 
was  of  the  opinicm  that  the  trustees  had  no  power  to  make 
the  proposed  investment,  and  we  are  of  the  same  opinion^ 
and  so  hold.  It  follows  from  what  has  been  said  that  the 
judgment  of  the  court  below  must  be  aflSrmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. Each  party  is  entitled  to  the  taxable  costs  in  this 
court,  to  be  paid  out  of  the  estate. 

TiMULX,  J.,  took  no  part 


CoRBiOAN,    Respondent,    vs.    WfisT    Division    Steamship 
Company,  Appellant. 

Beptember  2Jh-Ociol>er  15,  1901. 

Master  and  servant:  Injuries  to  servant:  Assumption  of  risk:  Bill  of 
exceptions:  Form:  Statutes:  Waiver  of  objections:  Appeals:  Mo- 
tion to  dismiss. 

1.  In  an  action  by  a  servant  against  a  master  for  personal  injuries, 

if  the  flervant  was  guilty  of  that  species  of  contributory  negli- 
gence known  as  assumption  of  risk  he  cannot  recover. 

2.  In  an  action  by  a  servant  against  a  master  for  personal  -injuries, 

under  the  undisputed  evidence,  stated  in  the  opinion,  it  was 
held  that  the  plaintiff  knew  and  appreciated,  or  ought  to  have 
known  and  appreciated,  all  the  dangers  incident  to  the  work 
in  which  he  was  engaged  at  the  time  of  injury,  and  therefore 
assumed  the  risk. 

3.  Where  it  is  established  as  matter  of  law,  upon  undisputed  evi- 

dence, that  a  plaintiff  servant  assumed  the  risk  of  his  employ- 
ment, the  court  should  grant  a  motion  for  a  directed  verdict  in 
favor  of  defendant 

4.  Although  sec.  2S73m,  Stats,  (ch.  547,  Laws  of  1907),  requires  that 

a  bill  of  exceptions  shall  include  all  the  testimony  set  forth 
by  question  and  answer  as  shown  by  the  transcript  of  the 
reporter's  notes,  unless  the  parties  to  the  action  stipulate  other- 
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wl0e.  It  does  not  repeal  nor  is  it  in  conflict  with  sec.  2874, 
Stats.  (1898) — ^proYiding  for  service  of  a  proposed  bill,  proposed 
amendments,  and  the  settlement  and  signing  thereof  by  the 
judge  who  tried  the  cause, — and  hence  a  bill  of  exceptions  was 
held  regularly  settled,  where  the  respondent  served  proposed 
amendments  to  the  proposed  bill,  which  amendments  contained 
no  objection  or  reference  in  any  form  to  the  fact  that  the 
testimony  in  the  bill  had  been  reduced  to  narrative  form,  the 
bill  having  been  afterwards  settled  and  signed  upon  due  notice. 
6.  Where  a  bill  of  exceptions  has  been  regularly  settled,  a  motion 
to  strike  it  out  should  be  denied. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty:  John  K.  Paeish,  Judge.    Reversed. 

This  action  was  brought  to  recover  for  personal  injuries. 
The  complaint  alleges,  in  substance,  that  the  defendant  was 
the  owner  of  the  steamer  Fred  Pabst,  and  that  on  the  21st 
day  of  December,  1904,  at  Milwaukee,  Wisconsin,  plaintiff 
was  in  the  employ  of  the  defendant  for  the  purpose  of  re- 
moving certain  hatch  covers  from  the  hatchways  of  the 
steamer;  that  the  defendant  negligently  permitted  the  deck 
of  the  steamer  to  be  covered  with  ice  and  become  slippery 
and  unsafe,  and  permitted  ice  to  form  under  the  hatch  cover 
so  as  to  make  it  dangerous  to  remove  the  same;  that  defend- 
ant failed  to  provide  proper  and  usual  poles  to  use  in  lifting 
the  covers;  that  because  of  such  negligence  plaintiff  was 
drawn  into  the  hold  of  the  steamer  through  the  hatchway  and 
was  injured.  The  answer  put  in  issue  the  all^ations  of  the 
complaint  and  set  up  contributory  neglig'^nce  on  the  part 
of  plaintiff,  and  further  alleged  that  the  complaint  states 
grounds  of  negligence  not  included  in  the  notice  of  injury, 
namely,  the  allegations  concerning  hatch  poles,  and  that 
plaintiff  is  barred  from  claiming  such  grounds  of  negligence 
by  par.  5,  sec.  4222,  Stats.  (1898).  Upon  the  trial  the  com- 
plaint was  amended,  against  the  defendant's  objections,  by 
adding  the  further  ground  of  negligence  that  the  defendant 
negligently  failed  to  provide  a  sufficient  number  of  men  to 
assist  in  removing  the  hatch  covers,  and  negligently  fur- 
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nished  a  man  of  insufficient  strength  and  incompetent  to 
assist  in  removing  the  hatch  covers.  This  amendment  was 
objected  to  by  defendant's  counsel  for  the  reason  that  it  was 
not  embraced  in  the  notice  of  injury  given  and  that  the  time 
for  giving  notice  had  expired  before  the  present  action  was 
<xmmienoed.  Motions  for  nonsuit  and  directed  verdict  were 
made,  overruled,  and  due  exceptions  taken.  The  jury  re- 
tamed  a  special  verdict  finding  negligence  of  defendant  and 
no  negligence  on  the  part  of  plaintiff  and  assessing  plaintiff's 
damages  at  $3,000.  Judgment  was  entered  upon  the  verdict, 
from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Vilas  dk  Vilas,  and 
oral  argument  by  0.  A.  Vilas. 

For  the  respondent  there  was  a  brief  by  OUcJcsnum  &  Oold, 
and  oral  argument  by  W.  L.  Gold^ 

XzBwiK,  J.  The  defendant  at  the  dose  of  the  plaintiff's 
•evidence  moved  for  a  nonsuit,  and  at  the  close  of  all  the  evi- 
dence for  a  directed  verdict  These  motions  were  overruled 
and  due  exceptions  taken,  and  the  denial  of  each  motion  is 
assigned  as  error.  Tbese  alleged  errors  may  be  considered 
together,  since  they  raise  the  question  whether  plaintiff  made 
a  case  for  the  jury.  It  is  contended  by  counsel  for  appellant, 
under  this  head,  that  upon  the  undisputed  evidence  the  de- 
fendant was  not  guilty  of  negligence,  and  that  the  plaintiff 
was  guilty  of  contributory  negligence  and  assumed  the  risk! 

1.  If  the  plaintiff  was  guilty  of  that  species  of  contribu- 
tory negligence  known  as  assumption  of  risk  he  cannot  re- 
cover, and  the  first  question  to  be  determined  is  whether  upon 
the  iindisputed  evidence  he  assumed  the  risk.  The  evidence 
establishes  without  dispute  that  the  plaintiff  was  employed 
by  defendant  to  assist  in  removing  hatch  covers  from  defend- 
ant's vessel  known  as  the  steamer  Fred  Pabst,  which  at  the 
time  of  the  injury,  December  21,  1904,  was  in  the  Milwau- 
kee river  at  or  near  the  docks  of  the  Milwaukee  Western 
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Fuel  Company,  in  the  city  of  Milwaukee.  The  hatchways 
in  question  were  al)out  thirty  feet  long  by  eight  feet  wide. 
There  were  five  or  six  parts,  or  sections,  to  each  hatch  cover. 
On  top  of  each  part,  or  section,  were  four  rings  four  or  five 
inches  in  diameter,  one  on  or  near  each  comer.  These  covers 
were  made  of  oak  and  pine  or  oak  and  fi.r  plank  or  timbep 
nailed  together,  and  were  about  four  inches  thick  and  weighed 
from  250  to  400  pounds  and  rested  on  what  is  known  as  the 
hatch  combs,  about  six  inches  above  the  deck,  and  were  flush 
with  the  hatch  comb  and  did  not  overhang  the  deck.  The 
hatch  comb  was  made  of  timber.  The  plaintiff  began  work 
with  two  helpers  at  7  a.  m.  December  21,  1904,  cleaning  up 
the  boat,  and  worked  during  part  of  the  forenoon  on  the  in- 
side of  the  boat  and  also  cleaned  snow  and  ice  from  the  deck. 
"There  was  sleet  and  ice  on  everything."  In  the  afternoon  he 
and  the  helixjrs  began  moving  the  hatch  covers  for  the  pur- 
pose of  admitting  light  into  the  hold.    The  plaintiff  testified : 

"After  cleaning  away  the  snow  and  ice  so  we  could  get  at 
them,  we  lifted  two  covers,  or  two  sections  of  this  cover,  and 
shoved  them  aside  out  of  our  way,  on  top  of  the  other  covers. 
I  was  on  one  side,  I  and  this  man  Jones  was  on  one  side.  The 
other  man  was  on  the  opposite  side,  on  the  opposite  edge  of 
the  section,  across  the  hatchway.  Jones  and  I  each  had  hold 
of  a  separate  ring  on  the  comer  at  our  end  of  the  hatch,  and 
this  other  man  had  hold  of  one  ring  on  the  other  end.  That 
is  the  way  we  lifted  those  hatches.  When  we  came  to  lift  the 
hatch  which  fell,  I  suppose  we  proceeded  just  as  before.  T 
held  onto  the  ring  just  as  I  did  the  other.  This  man  opposite 
me,  who  had  hold  of  the  ring  .  .  .  when  he  let  go  said :  'Look 
out!'  .  .  .  His  end  dropped  into  the  hatchway  first,  then  the 
hatchway  fell  and  pushed  into  it,  .  .  .  and  it  went  into  the 
hold,  and  I  went  with  it.  When  the  hatch  section  entered 
through  the  hold  there  was  but  one  man  on  the  opposite  side,, 
and  it  twisted  on  that  side  and  caught  me  in  the  ring.  After 
the  side  opposite  me  started  to  go  through  the  hold,  I  did  not 
have  time  to  pull  my  hand  out  I  could  not  pull  my  hand  out 
of  the  ring.  .  .  .  The  covers  fit  pretty  close,  and  the  snow 
cannot  got  in  very  well,  but  they  were  frozen.    They  could  be 
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frozen  because  water  can  get  in  where  the  snow  cannot. 
They  were  frozen  to  the  deat;  could  tell  by  lifting  it, 
it  was  frozen,  it  was  tight  I  suppose  the  one  on  which  I  was 
injured  was  frozen  the  same  as  the  other  section." 

He  also  testified  that  he  did  not  know  that  the  cover  which 
was  being  removed  at  the  time  of  the  injury  was  frozen  to  the 
hatch  and  that  he  had  never  removed  hatch  covers  before. 
The  evidence  further  shows  that  plaintiff  was  about  fifty- 
five  years  of  age,  a  carpenter  by  trade,  and  had  worked  at  his 
trade  for  several  years  off  and  on  before  the  injury ;  that  he 
worked  generally  at  his  trade  during  the  summer;  that  he 
also  worked  in  various  other  capacities,  farming,  taking  out 
timber  and  ties,  and  in  lumbering  operations,  also  in  the 
teaming  business;  was  also  in  business  for  himself  in  Mil- 
waukee hauling  wood  and  coal  from  docks  and  from  wood  and 
coal  yards  to  customers. 

The  wrongs  complained  of,  and  upon  which  plaintiff  seeks 
to  recover,  are  that  defendant  failed  to  furnish  hatch  poles 
and  sufficient  men  to  facilitate  the  removal  of  the  hatch 
covers,  and  suffered  the  deck  and  hatchway  of  the  steamer 
Fred  Pabst  to  be  covered  with  ice,  and  failed  to  furnish  a 
safe  place  for  plaintiff  to  work.  It  is  manifest  that  if  plaint- 
iff knew,  or  ought  to  have  known,  the  danger  of  tlie  employ- 
ment in  which  he  was  engaged,  he  cannot  recover,  regardless 
of  the  negligence  of  defendant  It  is  elementary  that  a  serv- 
ant assumes  the  ordinary  risks  of  the  employment  in  which 
he  is  engaged,  and  such  other  risks  as  he  knows,  or  ought  by 
the  exercise  of  ordinary  care  to  know  and  appreciate.  Now 
the  removal  of  the  hatch  covers  was  a  very  simple  operation. 
There  was  nothing  complicated  about  it  and  nothing  that  re- 
quired skiU  or  experience.  It  was  a  duty  that  could  be  per- 
formed by  any  ordinary  laboring  man.  The  plaintiff  was  a 
man  of  mature  years,  had  large  experience  as  a  carpenter  and 
in  divers  other  pursuits  well  calculated  to  give  him  judgment, 
experience,  and  information  in  matters  relating  to  the  dan- 
VOU133— « 
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gers  attendant  upon  the  simple  operation  of  removing  the 
hatch  covers.     He  knew  from  his  experience  in  cleaning  the 
deck  in  the  forenoon  that  it  was  covered  with  ice,  and  he 
knew  from  the  removal  of  two  similar  sections  of  hatch 
covers  before  the  injury,  approximately  at  leasts  the  weight 
of  the  covers  and  the  manner  of  their  attachment  to  the 
hatchway.    He  knew  also  the  difficulty,  if  there  was  difficulty, 
in  removing  the  covers  without  hatch  poles,  and  he  knew  the 
extent  of  his  help  in  the  operation.    All  these  things  he  knew, 
or  at  least  in  the  exercise  of  ordinary  care  ought  to  have 
known.     It  is  insisted  by  counsel  for  respondent  that  in  re^ 
moving  the  first  two  covers  they  were  only  pushed  aside,  but 
the  undisputed  evidence  shows  that  they  were  raised  up  at 
least  a  few  inches  and  taken  from  their  bearings,  so  the 
plaintiff  had  opportunity  not  only  to  know  generally  their 
weight  and  the  difficulty  attendant  in  removing  them,  but  to 
observe  the  condition  of  the  hatch  comb,  the  opportunity  for 
water  to  enter  and  ice  accumulate,  as  well  as  the  actual  ac- 
cumulation of  ice.    With  his  knowledge  and  experience  and 
the  condition  of  the  deck,  covered  with  ice,  and  the  structure 
of  the  hatch  combs  and  covering,  he  knew,  or  ought  to  have 
known,  that  the  hatch  covers  would  probably  be  frozen  at  their 
bearings.     True,  plaintiff  testified  that  he  did  not  know 
whether  there  was  any  ice  under  the  third  cover  being  re- 
moved at  time  of  injury.     But  it  is  quite  obvious  from  his 
own  evidence  that  he  had  actual  knowledge  upon  the  subject. 
He  testified  that  the  first  two  covers  fitted  tight,  the  snow 
could  not  get  in,  but  water  could,  and  they  were  frozen.    He 
could  tell  by  lifting  that  they  were  frozen.     The  court  is  of 
the  opinion  that  upon  the  undisputed  evidence  the  plaintiff 
knew  and  appreciated,  or  ought  to  have  known  and  appre- 
ciated, all  the  dangers  incident  to  the  work  in  which  he  was 
engaged  at  the  time  of  injury,  and  therefore  assumed  the 
risk.    Sweet  v.  Ohio  C.  Co.  78  Wis.  127,  47  K  W.  182; 
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ShowaUer  v.  Fairbanks,  M.  <6  Co.  88  Wis.  876,  60  K  W. 
257;  Herald  v.  Pfister,  92  Wis.  417,  66  K  W.  355;  MielJee 
V.  O.  (6  N.  W.  B.  Co.  103  Wis.  1,  79  N.  W.  22;  HencJce  v. 
Ellis,  110  Wis.  632,  86  K  W.  J71 ;  Koepcke  v.  Wis.  B.  d  L 
Co.  116  Wis.  92,  92  K  W.  558 ;  McMillan  v.  Spider  Lake  8. 
M.  &  L.  Co.  115  Wis.  332,  91  K  W.  979 ;  Faher  v.  C.  Beiss 
C.  Co.  124  Wis.  554,  102  N.  W.  1049.  It  being  established 
as  matter  of  law,  upon  the  undisputed  evidence,  that  plaint- 
iff assumed  the  nsk,  the  court  should  have  directed  a  verdict 
for  defendant. 

2.  A  motion  was  made  in  this  court  to  strike  out  the  bill  of 
exceptions  on  the  groimd  that  it  had  not  been  settled  accord- 
ing to  law.  The  proposed  bill  of  exceptions  was  served  July 
12,  1907.  Thereafter  the  plaintiff  served  proposed  amend- 
ments. The  proposed  amendments  contained  no  objection  or 
reference  in  any  form  to  the  fact  that  the  testimony  in  the 
bill  of  exceptions  had  been  reduced  to  narrative  form.  After- 
wards, and  on  August  12th,  a  notice  was  served  by  appellant's 
attorneys  that  the  bill  of  exceptions  would  be  settled  on  Au- 
gust 16th  and  signed  by  the  judge  who  tried  the  case.  The 
bill  of  exceptions  was  settled  and  signed  by  the  judge  in  ac- 
cordance with  the  notice.  Sec.  2873m^  Stats,  (ch.  547,  Laws 
of  1907) ,  requiring  that  the  bill  of  exceptions  shall  include 
all  the  testimony  set  forth  by  question  and  answer  as  shown 
by  the  transcript  of  the  reporter's  notes,  unless  the  parties 
to  the  action  stipulate  otherwise,  was  passed  and  published 
on  July  12,  1907.  It  is  claimed  by  counsel  for  respondent 
that,  because  the  testimony  is  not  in  the  bill  of  exceptions 
by  question  and  answer,  it  is  not  before  the  court  and  cannot 
be  considered.  Hence  the  bill  of  exceptions  should  be 
stricken  out  Doubtless,  under  sec.  2873  m,  Stats,  (ch.  547, 
Laws  of  1907),  a  party  is  entitled,  if  he  desires,  to  have  the 
bill  of  exceptions  contain  all  the  testimony  by  question  and 
answer  as  shown  by  the  reporter's  notes.     But  this  law  does 
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not  repeal,  or  attempt  to  repeal,  sec.  2874,  Stats.  (1898), 
"which  provides,  in  effect,  that  the  party  desiring  to  settle  a  bill 
of  exceptions  must  prepare  the  same  as  proposed  by  him  and 
serve  on  the  adverse  party,  who  may  within  ten  days  propose 
amendments;  that  either  party  may  then  serve  a  notice  on 
the  other  that  the  bill  of  exceptions  will  be  settled  by  the 
judge  at  a  time  and  place  stated;  that,  if  no  amendments 
be  proposed,  the  bill  shall  be  taken  as  agreed  to,  and  may  be 
signed  by  the  judge,  and,  if  any  be  served  and  accepted,  the 
proposed  bill  so  amended  may  be  signed.  We  think  it  clear 
that  sec.  2874,  Stats.  (1898),  is  in  force  and  in  no  way  in 
conflict  with  sec.  2873m,  Stats,  (ch.  547,  Laws  of  1907), 
and  therefore  the  bill  of  exceptions  was  regularly  settled. 
Here  the  respondent  did  not  ask  that  the  testimony  be  in- 
serted in  the  bill  of  exceptions,  which  he  had  a  right  to  do  by 
proposed  amendment,  but  proposed  other  amendments,  and 
the  bill  was  settled  and  signed  in  accordance  with  sec.  2874, 
Stats.  (1898),  which  is  in  harmony  with  sec.  2873m,  Stats, 
(ch.  547,  Laws  of  1907).  We  think  the  bill  of  exceptions 
was  regularly  settled  and  that  the  motion  to  strike  it  out 
should  be  denied. 

From  what  has  been  said  it  follows  that  the  judgment  of 
the  court  below  should  be  reversed. 

By  the  Court — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  with  instructions  to  dismiss 
the  complaint. 

TiMT.iN,  J.,  took  no  part. 
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Cakson  and  others,  Eespondents,  vs.  Milwaukee  Pboduce 
Company,  Appellant. 

Beptemher  24 — October  15,  1907» 

Trial:  Queationa  for  jury:  Intent:  Gambling  cofUracts:  Delivery: 
Evidence:  Relevancy:  SuHlciency. 

1.  Ordinarily  in  an  action  at  law,  and  in  those  cases  in  which  the 

law  does  not,  from  the  act  in  question,  conclusively  infer  the 
intent,  the  question  of  Intention  is  one  of  fact  for  the  jury. 

2.  Contracts  in  form  for  the  sale  or  purchase  of  commodities,  where 

neither  party  intends  to  deliyer  or  accept  the  property  nomi- 
nally sold,  but  where  it  is  intended  by  both  parties  that  the 
transaction  shall  be  settled  by  the  payment  of  the  difference  in 
prices  according  to  the  rise  and  fall  of  the  market,  are  gambling 
contracts  and  void. 

3.  In  an  action  on  a  contract  for  the  sale  or  purchase  of  commodities 

for  future  delivery,  express  evidence  by  a  party  that  delivery 
was  intended  or  was  not  intended  may  be  overborne  by  infer- 
ences from  facts  and  circumstances. 

4.  An  intention  to  "settle  by  the  payment  of  differences,"  "betting 

on  future  prices,"  or  "closing  up  without  delivery  by  the  pay- 
ment of  differences,"  is  equivalent  to  and  means  an  intention 
by  one  who  has  sold  for  future  delivery  to  buy  for  the  same 
delivery,  and  to  offset  the  purchase  against  the  sale  and  receive 
or  pay  the  difference. 

£.  In  an  action  on  a  contract  for  the  sale  or  purchase  on  the  board 
of  trade  through  brokers  of  commodities  for  future  delivery, 
the  intention  as  to  actual  delivery  which  is  the  object  of  judicial 
investigation  is  the  intention  which  existed  between  both  parties 
to  the  litigation,  and  not  the  intention  which  might  have  ex- 
isted between  the  two  brokers  who  made  the  actual  contract,  i 
although  such  latter  Intention  Is  not  wholly  irrelevant. 

€.  Such  intention  may  be  established  not  merely  by  the  assertions 
of  the  parties,  but  from  all  the  circumstances  attending  the 
transaction,  and  is  a  question  to  be  determined  by  the  jury,  or 
by  the  court  In  trials  without  a  jury. 

7.  In  an  action  for  the  balance  claimed  to  be  owing  as  the  result  of 
transactions  had  on  a  board  of  trade  by  plaintiffs  as  brokers 
for  defendant,  evidence  of  the  fact  that  the  transactions  were 
board  of  trade  contracts  and  that  defendant  had  made  prior 
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purchases  which  were  closed  oitt,  not  by  deliveries,  but  by  mak- 
ing sales  against  the  purchase  before  the  day  of  delivery  and 
by  offsetting  one  against  the  other,  is  relevant  as  tending  In 
some  degree  to  indicate  an  intention  that  no  delivery  was  con- 
templated. 

8.  In  an  action  for  the  balance  claimed  to  be  owing  as  the  result 

of  transactions  had  on  a  board  of  trade  by  plaintiffs  as  brokers 
for  defendant,  the  evidence,  stated  in  the  opinion.  Is  held  suffi- 
cient to  take  the  case  to  the  jury  on  the  question  of  the  Intention 
of  both  parties  to  the  transaction,  notwithstanding  the  direct 
testimony  of  plaintiffs  of  their  intention  to  make  actual  deliv- 
eries. 

9.  In  an  action  involving  transactions  had  on  a  board  of  trade  by 

plaintiffs  as  brokers  for  defendant,  it  is  held  that  it  was  not 
Inconsistent  with  a  gambling  intention  on  the  part  of  the  plaint- 
iffs and  defendant  that  transactions  on  the  board  of  trade 
may  have  been  perfectly  legritimate  as  between  the  brokers, 
the  immediate  parties  to  the  transactions. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La  whence  ,W.  Halsey,  Circuit  Judge,  Re- 
versed. 

The  appeal  is  from  a  judgment  rendered  in  an  action  at  law 
on  contract  Respondents,  whose  partnership  name  is  Car- 
son, Craig  &  Co.,  are  grain  and  seed  brokers  of  Detroit,  Mich- 
igan, and  members  of  the  board  of  trade  of  that  city.  The 
appellant  is  a  corporation  of  Milwaukee,  Wisconsin,  dealing 
in  wool,  products,  beans,  etc.,  having  for  its  president  and 
principal  manager  one  Herman  Reel,  who  is  a  member  of  the 
Milwaukee  board  of  trade  and  familiar  with  board  of  trade 
rules  and  transactions.  Beginning  on  or  about  December  31, 
1900,  the  defendant  made  a  number  of  purchases  for  future 
delivery  of  beans  through  the  agency  of  the  plaintiffs  on  the 
Detroit  board  of  trade  prior  to  the  transactions  in  question. 
In  each  of  these  former  cases  the  defendant,  prior  to  the  last 
day  of  delivery,  sold  through  the  agency  of  the  plaintiffs  a 
number  of  bushels  or  bags  equal  to  the  amount  of  its  pur- 
chases, and  there  was  no  delivery  to  defendant  on  any  of 
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these  prior  purchases.    The  defendant  then  sold  on  the  De- 
troit board  of  trade,  through  plaintiflFs,  beans  as  follows: 

1902:  Aug.  2S.    1,333  1-3  bushels  at  $1.76  to  Ferrin  Bros.  Co.,  October 

delivery. 
Sept    3.    666  2-3  bushels  at  |1.73  to  Ferrin  Bros.  Co.,  Oct 

delivery. 
Sept    5.    1,333  1-3  bushels  at  |1.68  to  Parsons  ft  Hobart,  Novemr 

ber  delivery. 
Sept    6.    666  2-3  bushels  at  $1.69  to  C.  B.  Bums,  November 

delivery. 
Sept.    8.    1,333  1-3  bushels  at  $1.72  to  C.  B.  Burns,  October 

delivery. 
Sept  17.    2,000  bushels  at  $1 70  to  F.  J.  Simmons  ft  Co.,  Novem- 
ber delivery. 
Sept  24.    1,333  1-3  bushels  at  |1.79  to  W.  W.  Murray,  November 

delivery. 
Oct      1.    2,000  bushels  at  |2.05  to  J.  S.  Lapham  ft  Co.,  Novemr 

ber  delivery. 

The  defendant  from  time  to  time  between  September  11 
and  October  4,  1902,  deposited  with  the  plaintiflFs  margins 
on  these  sales,  aggregating  $3,850.  The  market  price  of 
beans  rose  rapidly  on  October  3d  and  following  days.  The 
defendant  failed  and  refused  to  put  up  further  margins,  and 
the  plaintiflFs  bought  for  defendant's  account  against  such 
sales  as  follows : 

1902:  Oct  6.  3,333  1-3  bushels  at  |2.45  from  H.  B.  Botsford  ft  Co., 
October  delivery. 

Oct  8.  4,666  2-3  bushels  at  |2.35  from  Parsons  ft  Hobart,  No- 
vember delivery. 

Oct  8.  2,000  bushels  at  |2.35  from  F.  J.  Simmons  ft  Co.,  No- 
vember delivery. 

Oct  8.  666  2-3  bushels  at  |2.35  from  W.  W.  Murray,  November 
delivery. 

This  left  a  net  loss  of  $6,380.01  on  the  transactions,  and, 
after  applying  defendant's  margins  of  $3,860,  left  the  plaint- 
iflFs' loss  $2,530.01,  for  which  sum,  with  $106.66  commission 
and  some  accrued  interest,  a  verdict  in  favor  of  the  plaintiflFs 
was  directed  in  the  circuit  court.  The  sales  are  made  by 
the  brokers  in  their  own  name  to  other  brokers,  neither  seller 
nor  purchaser  disclosing  his  principal  if  he  has  one. 

These  contracts  between  broker  and  broker  in  form,  both 
brokers  being  members  of  the  board  of  trade,  are  made  under 
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and  conformably  to  explicit  rules  of  such  board  here  in  evi- 
dence, providing  for  the  deposit  of  margins  or  securities  by 
the  broker,  the  keeping  np  of  snch  margins,  the  closing  out 
by  purchase  of  a  like  amount  for  the  same  delivery  in  case  of 
defaulted  sales,  and  the  closing  out  by  sale  of  a  like  amount 
for  the  same  day  of  delivery  in  case  of  defaulted  purchases,  i 
Against  the  liability  thus  assumed  by  the  broker  he  requires 
from  his  principal  the  deposit  called  a  "margin,"  which  in 
case  of  a  sale  is  required  to  be  increased  as  the  market  price 
advances,  or  in  case  of  a  purchase  to  be  increased  as  the  mar- 
ket price  declines,  and  the  amount  of  the  margin  required  is 
fixed  by  the  broker  with  reference  to  the  commodity  dealt  in, 
its  market  conditions,  etc  The  Detroit  board  of  trade  is  or- 
ganized by  virtue  of  Act  K'o.  166  of  the  legislature  of  Mich- 
igan entitled  "An  act  for  the  incorporation  of  boards  of  trade 
and  chambers  of  commerce,''  approved  March  19,  1863 
(Laws  of  1863,  No.  166).  These  rules  provide,  among  other 
things,  that  deliveries  of  grain  shall  be  by  regular  warehouse 
receipts ;  that  in  all  sales  for  present  delivery  the  bills  shall 
become  due  immediately  upon  presentation  of  receipts,  and  in 
case  of  a  failure  to  pay  on  such  presentation  the  seller  may 
at  his  option,  as  declared  at  the  time,  call  the  sale  off  or  resell 
for  buyer's  account  on  the  same  day.  "On  maturity  of  con- 
tracts for  future  delivery  this  same  rule  shall  apply."  When 
any  party  is  called  upon  for  margins  and  fails  to  deposit  the 
security  or  margins  called  within  the  next  banking  hour 
thereafter,  the  party  making  such  call  shall  have  the  right, 
if  he  be  the  seller,  to  resell  the  property  for  account  of  the 
delinquent,  such  resale  to  be  for  the  same  delivery  as  was 
made  in  the  original  contract.  If  he  be  the  buyer,  he  is  to 
have  the  right  to  repurchase  the  property  for  the  account  of 
the  delinquent,  deliverable  at  the  time  named  in  the  original* 
purchase.  In  either  case  he  must  at  once  communicate  to 
the  delinquent  the  action  he  has  elected  to  take,  and  all  losses 
or  damages  on  such  defaulted  contract  are  at  once  due  and 
payable,  the  same  as  though  the  contract  had  fully  matured. 
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In  cases  where  the  contract  is  not  made  in  the  prescribed 
form  found  in  rule  6,  and  the  pr  perty  contracted  for  is 
not  delivered  at  maturity  of  contract,  the  purchaser  may,  if 
he  shall  so  elect,  consider  the  contract  forfeited,  or  he  may 
purchase  the  property  on  the  market  for  account  of  the  seller 
by  1  o'clock  p.  m.  on  the  day  of  maturity.  In  case  any  mem-  ^ 
ber  of  the  association  acting  as  a  commission  merchant  shall 
have  made  purchases  or  sales  by  order  and  for  account  of  an- 
other, whether  the  party  for  whom  such  purchase  or  sale  was 
made  shall  be  a  member  of  the  board  of  trade  or  otherwise, 
and  it  subsequently  appears  that  such  trades  may  be  offset 
and  settled  by  other  trades  made  by  the  said  conamission  mer- 
chant, he  shall  be  deemed  and  authorized  to  make  such  offset 
and  settlements,  and  to  substitute  some  other  person  or  per- 
sons for  the  one  from  whom  he  may  hav^  purchased  or  to 
whom  he  may  have  sold  the  property  originally. 

The  contracts  in  question  here,  made  between  such  mem- 
bers, have  their  inception  in  a  quick  and  informal  bid  and 
acceptance.  Thereupon  a  short  memorandum  is  made  on  a 
ticket  or  card  by  each  party  and  signed  by  him,  except  in  case 
where  the  offers  and  bidding  so  result  that  there  would  be  be- 
tween two  brokers  two  or  more  contracts,  in  which  one  of 
them  was  buyer  in  one  of  the  contracts  and  seller  in  another. 
In  such  case  no  cards  were  exchanged,  and  only  the  differ- 
ence, in  whosesoever  favor  this  might  be,  was  paid.  The 
sales  or  purchases  thus  made  were  reported  by  the  broker  to 
his  principal,  in  cases  in  which  he  was  acting  for  a  principal, 
upon  a  printed  blank  containing  a  column  for  purchases  and 
one  for  sales,  introduced  by  the  words :  "We  have  the  pleas- 
ure of  confirming  the  following  transactions  made  for  your 
account  and  risk  today.'*  This  blank  contained  a  printed 
footnote  as  follows: 

"We  have  this  day  made  the  above  trades  for  your  account, 
upon  condition  that  Carson,  Craig  &  Co.  shall  have  the  right 
to  close  this  contract  at  their  discretion  whenever  the  usual 
mar^n  of  three  cents  a  bushel,  or  such  other  margin  as 
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has  been  agreed  upon,  is  not  kept  good  with  them.  Further^ 
it  is  understood  and  agreed  that  these  transactions  are  made 
subject  to  the  rules  and  regulations  of  the  market  in  which 
they  are  made ;  and  it  is  expres^Jy  imderstood  that  we  solicit 
and  will  receive  no  business  except  with  the  understanding 
that  the  actual  delivery  of  the  property  bought  or  sold  upon 
orders  is  in  all  cases  contemplated  and  understood.  Please 
examine  immediately  upon  receipt^  and  telegraph  if  not  cor- 
rect" 

The  sales  in  question  were  reported  to  the  defendant  upon 
such  blanks. 

The  plaintiffs'  counsel  insists,  on  the  argument,  that  his 
clients  did  not  believe  that  the  Milwaukee  Produce  Comr 
party  intended  to  deliver  the  beans  on  these  contracts  of  sale, 
but  did  intend  to  leave  it  to  the  plaintiffs  to  buy  in  on  the  De- 
troit board  of  trade  beans  with  which  to  make  deliveries  on 
the  sale  contracts  made  by  plaintiffs  for  the  defendant  The 
plaintiffs  having  testified  to  their  intention  to  make  de- 
liveries, and  the  other  brokers  to  whom  they  made  sales  or 
from  whom  they  made  purchases  having  corroborated  them 
by  sworn  declarations  of  their  intentions,  it  was  claimed 
that  the  intention  to  make  delivery  appeared  as  matter  of 
law.  Considerable  correspondence  passed  between  the  par- 
ties, all  of  which  is  in  evidence.  At  the  close  of  the  evidence 
the  plaintiffs  moved  the  court  to  direct  a  verdict  in  their 
favor,  which  motion  was  granted,  and  to  this  ruling  the  de- 
fendant excepted.  The  defendant  moved  for  the  direction 
of  a  verdict  in  its  favor,  but  also  excepted  to  the  refusal  of 
the  court  below  to  submit  the  case  to  a  jury  on  the  principal 
defense  made  by  defendant,  which  was  to  the  effect  that  the 
contracts  in  question  were  gambling  transactions  and  un- 
lawful. 

For  the  appellant  there  was  a  brief  by  Churchill,  Bennett 
£  Churchill,  and  oral  argument  by  W.  fl".  Churchill. 

For  the  respondents  there  was  a  brief  by  Winkler,  Fland- 
ers, Bottum  <t  Fawsett,  and  oral  argument  by  C.  F.  Fanvsett. 
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TiMMN,  J.  The  pivotal  question  is  whether  there  was 
evidence  to  take  the  case  to  the  jury.  Ordinarily,  and  in 
those  cases  in  which  the  law  does  not^  from  the  act  in  qnes- 
tion,  conclusively  infer  the  intent,  the  question  of  intention 
13  a  question  of  fact  for  the  jury  in  actions  at  law.  Contracts 
in  form  for  the  sale  or  purchase  of  commodities,  where  neither 
party  intends  to  deliver  or  accept  the  property  nominally 
sold,  but  where  it  is  intended  by  both  parties  that  the  trans- 
action shall  be  settled  by  the  payment  of  the  difference  in 
prices  according  to  the  rise  and  fall  of  the  market,  are  gam- 
bling contracts  and  void.  Atwaier  v.  Manville,  106  Wis. 
64,  81  if.  W.  985,  and  cases  cited  in  opinion.  In  the  in- 
stant case  the  plaintiffs  testified  expressly  to  their  intention 
to  make  delivery.  The  defendant's  manager,  who  made  the 
contracts  for  it,  testified  there  was  no  intention  on  the  part  of 
defendant  to  make  delivery.  The  real  inquiry  was:  What 
was  the  intention  of  both  parties,  plaintiff  and  defendant? 
Express  evidence  by  a  party  that  delivery  was  intended  or 
was  not  intended  may  be  overborne  by  inferences  from  facts 
and  circumstances.  Atwafer  v.  Manville,  supra.  In  many 
of  the  cases  we  find  the  expression  "settled  by  the  payment 
of  differences."  In  Bartlett  v.  Collins,  109  Wis.  477,  86 
K  W.  703,  the  expression  used  is  "betting  on  future  prices." 
An  examination  of  the  facts  under  consideration  in  such 
cases  shows  that  the  foregoing  expressions  were  applied  to,  or 
at  least  included,  the  case  of  a  broker,  member  of  a  board  of 
trade,  selling  in  his  own  name  for  future  delivery  for  an  un- 
disclosed principal,  with  the  intention  of  merely  buying  in 
for  the  same  principal  before  the  delivery  day  on  the  board 
an  equal  amount,  and  offsetting  the  sale  against  the  purchase 
and  paying  or  receiving  the  loss  or  gain,  as  the  case  might 
be.  Such  was  the  case  of  Bartlett  v.  Collins^  109  Wis.  477, 
85  K  W.  703 ;  Lowry  v.  Dillman,  59  Wis.  197,  18  IST.  W.  4; 
Everingham  v.  Meighan,  65  Wis.  354,  13  ]Sr.  W.  269;  Bar- 
mrd  V.  Backhaus,  62  Wis.  693,  6  K  W.  252,  9  K  W.  595  j 
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Donovan  v.  Daiber,  124  Mich.  49,  82  N.  W.  848 ;  De  Mary 
V.  Burtenshaw's  Estate,  131  Mich.  326,  91  N.  W.  647;  Emr 
brey  v.  Jemison,  131  tJ.  S.  336,  9  Sup.  Ct  776;  Ewrvey  v. 
Merrill,  160  Mass.  1,  22  N.  E.  49 ;  Wagner  v.  HUdebraxnd, 
187  Pa,  St.  136,  41  Atl.  34;  Jamieson  v.  Wallace,  167  111. 
U88,  47  K  E.  762.  An  intention  to  "settle  by  the  payment 
of  differences,"  "betting  on  future  prices,^'  or  "closing  up 
-without  delivery  by  the  payment  of  differences,"  is  equiva- 
lent to  and  means  an  intention  by  on©  who  has  sold  for  future 
delivery  to  buy  on  the  same  board  for  the  same  delivery,  and 
to  offset  the  purchase  against  the  sale  and  receive  or  pay  the 
difference. 

Was  there  any  evidence  in  the  present  case  to  show  that 
the  parties  plaintiff  and  defendant  in  this  action  both  in- 
tended that  the  sales  made  by  the  plaintiffs  for  the  defend- 
ant on  the  Detroit  board  of  trade  should  be  offset  by  corre- 
sponding purchases  and  payment  or  receipt  of  the  differences  ? 
Before  considering  this  further  it  may  be  well  to  say  that  it 
amply  appears  from  cases  last  above  cited  that  the  intention 
which  is  the  object  of  judicial  investigation  in  such  cases  is 
the  intention  that  existed  between  both  parties  to  the  litiga- 
tion, and  not  the  intention  which  might  have  existed  between 
the  two  brokers,  members  of  the  board  of  trade,  who  made  the 
actual  contracts.  Not  that  such  latter  intention  is  wholly  ir- 
relevant, but  the  controlling  intention  in  a  suit  by  the  broker 
against  his  principal,  like  the  instant  case,  is  the  intention 
entertained  by  the  broker  and  his  principal.  All  of  the  fore- 
going cases  also  support  the  rule  laid  down  in  Jamieson  v. 
Wallace,  supra,  as  follows : 

"The  intention  of  the  parties  to  a  contract  for  the  pur- 
chase and  sale  of  stocks  may  be  established  not  merely  by 
their  assertions,  but  from  all  the  circumstances  attending  the 
transaction,  and  is  a  question  to  be  determined  by  the  jury, 
or  by  the  court  in  trials  without  a  jury." 

If,  therefore,  in  the  case  at  bar  the  plaintiffs  and  the  de- 
fendant intended  from  the  beginning  that  the  sales  made  by 
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the  plaintiffs  for  the  defendant  on  the  Detroit  board  of  trade 
should  before  the  day  appointed  for  delivery  be  met  by  pur- 
chases of  a  corresponding  amount  for  the  same  date  of  de- 
livery by  the  plaintiffs  for  the  defendant,  and  closed  by  off- 
setting these  purchases  against  the  sales  and  paying  or  col- 
lecting the  difference,  this  case  would  be  within  the  rule  of 
the  decisions  above  cited. 

The  evidence  which  we  think  sufficient  to  take  the  case  to 
the  jury  upon  this  proposition  is:  First  The  fact  that  the 
transactions  in  question  were  board  of  trade  contracts,  which 
is  relevant  as  tending  in  some  degree  to  indicate  an  intention 
that  no  delivery  was  contemplated,  because  a  very  large 
majority  of  the  transactions  on  such  boards  are  not  real  trans- 
actions, but  are  closed  in  the  manner  aforesaid.  Bartlett 
i\  Collins,  109  Wis.  477,  85  K  W.  703 ;  Barnard  v.  Bwck- 
haus,  52  Wis.  693,  6  K  W.  262,  9  N.  W.  595.  Second. 
In  the  several  prior  dealings  in  which  the  defendant,  through 
the  plaintiffs,  purchased  beans  on  the  Detroit  board  of  trade, 
the  purchases  were  closed  out,  not  by  deliveries  but  by  mak- 
ing sales  against  the  purchase  before  the  day  of  delivery, 
and  offsetting  one  against  the  other.  Gardner  v.  Meeker,  169 
HI.  40,  48  N.  E.  307.  Third.  On  September  26,  1902,  the 
defendant  wrote,  asking  the  plaintiffs  to  remit  the  surplus 
margin,  and  saying:  "You  may  change  buying  five  cars  Oct 
and  sell  same  for  Nov.  or  Dec.  at  6c.  discount.  We  would 
prefer  you  to  sell  December,  but  do  the  best  you  can."  True, 
this  was  not  the  act  of  the  plaintiffs,  but  it  was  very  suggest- 
ive to  them  and  they  received  this  communication  from  de- 
fendant, indicative  at  least  of  his  intention.  On  September 
27th  the  defendant  wired  plaintiffs:  '^If  cannot  do  better 
change  them  at  eight  cents  to  December."  Again,  on  the 
same  day:  'Ton  may  change  the  beans  to  Ifov.  or  Dec.  at  7  to 
8  cts.  difference."  On  September  29th  plaintiffs  wired  de- 
fendant: "Think  buy  Oct  and  sell  November  ten  cents  down. 
Shall  we  change?  Answer  quick."  Plaintiffs  did  not  ask 
for  any  money  with  which  to  make  this  purchase.    MelcheH 
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V.  Am.  U.  Tel.  Co.  11  Fed.  193.  This  may  be  understood  as 
advising  a  purchase  for  October  delivery  to  offset  the  October 
sales,  and  to  change  the  sales  for  October  delivery,  or  some  of 
them,  to  sales  for  November  delivery.  Plaintiffs  also  wrote 
defendant  on  September  29th,  stating  that  they  had  the  order 
to  sell  two  cars,  500  bags,  of  November  beans,  at  $1.94,  and 
to  buy  five  cars,  1,250  bags,  October,  and  sell  the  same 
amount  of  November  at  six  cents  discount  This  might  in- 
dicate their  understanding  of  the  manner  in  which  the  sales 
should  be  closed.  On  September  30th  plaintiffs  wrote  de- 
fendant, saying,  among  other  things:  "We  think  the  sooner 
you  get  out  of  your  Oct.  sales  the  better.  Possibly  it  may  be 
best  to  take  them  in  altogether,  or  it  may  be  best  to  change 
them  into  Nov.  However,  we  would  advise  covering  them 
as  soon  as  possible."  On  October  3d  plaintiffs  wired  and 
wrote  defendant,  advising  it  to  take  in  its  October  sales. 
Fourth.  The  defendant's  manager  testified  that  no  deliveries 
were  intended  on  the  part  of  defendant 

This  evidence  seems  to  us  to  have  been  sufiicient  to  take 
•the  case  to  the  jury  on  the  question  of  the  intention  of  both 
parties  to  this  transaction  between  plaintiffs  and  defendant, 
notwithstanding  the  direct  testimony  of  the  plaintiffs  of  their 
intention  to  make  deliveries.  It  must  be  borne  in  mind  that 
it  is  not  inconsistent  with  the  gambling  intention  on  the  part 
of  plaintiffs  and  defendant  that  transactions  on  the  Detroit 
board  of  trade  may  be  perfectly  legitimate  as  between  brokers, 
the  immediate  parties  to  such  transaction.  Even  legitimate 
transactions  furnish  many  opportunities  for  collateral  wager 
contracts  and  gambling,  and  two  persons,  broker  and  prin- 
cipal, knowing  the  usual  way  of  settling  on  the  board  of 
trade,  and  knowing  that  delivery  can  be  insisted  upon  by 
either  party  who  is  a  member  of  tlie  board  of  trade  and 
a  party  to  the  sale  or  purchase,  but  at  the  same  time  knowing 
that,  notwithstanding  this,  these  deliveries  are  very  rarely  in- 
sisted upon,  may  well  enter  upon  a  single  trade  or  a  series 
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of  trades  with  the  intention  that  no  actual  commodities  shall 
be  received  or  delivered  but  the  transactions  closed  in  the 
manner  before  described.  Whether  or  not  the  plaintiffs  and 
defendant  in  the  instant  case  had  such  intention  was  a  ques- 
tion of  fact  and  should  have  been  submitted  to  the  jury. 

This  renders  unnecessary  the  consideration  of  other  ques- 
tions argued. 

By  the  Covrt. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL . 


Meixshattsen,  Eespondent,  vs.  A.  Gettelman  Beewinq 
Company,  Appellant 

September  B5--Octoher  15, 1907, 

Pleadings:  Complaint:  Amendment:  Neto  or  different  cause  of  action: 
Limitation  of  actions:  Trial:  Nonsuit:  Directed  verdict:  Identity 
of  causes  of  action, 

1.  In  an  action  on  contract  commenced  nearly  six  years  after  its 
alleged  performance,  the  cause  of  action  alleged  In  the  origrlnal 
complaint  was  based  on  an  express  contract,  which  was  alleged 
to  have  been  fully  performed.  The  court,  nearly  three  years 
after  the  action  had  been  commenced,  allowed  the  complaint 
to  be  amended  so  as  to  allege  the  making  of  the  written  con- 
tract, which  was  annexed,  and  to  demand  judgment  quantum 
meruit,  without  alleging  performance  or  any  claim  of  perform- 
ance of  the  written  contract  The  defendant  not  only  objected 
'to  the  amendment  being  made,  but  immediately  thereafter 
answered  the  same  by  alleging  the  bar  of  the  six-year  statute 
of  limitations.    Held: 

(1)  The  cause  of  action  quantum  meruit  was  separate  and 
Independent  from  the  cause  of  action  on  express  contract. 

(2)  No  action  quantum  meruit  was  commenced  until  the 
^filing  of  the  amended  complaint 

(3)  At  the  time  it  was  interposed  the  cause  of  action  quan- 
tum meruit  was  barred  by  the  statute  of  limitations. 

(4)  The  complaint  was  improperly  amended,  and  hence  mo- 
tions for  a  nonsuit  and  a  directed  verdict  In  favor  of  defendant 
were  Improperly  denied. 
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2.  An  amendment  of  a  complaint  which  sets  up  no  new  cause  of 

action  or  claim,  and  makes  no  new  demand,  but  simply  varies 
or  expands  the  allegations  In  support  of  the  cause  of  action 
already  propounded,  relates  back  to  the  commencement  of  the 
action,  and  the  running  of  the  statute  of  limitations  against 
the  claim  so  pleaded  is  arrested  at  that  point 

3.  An  amendment  to  a  complaint  which  introduces  a  new  or  difiter- 

ent  cause  of  action,  and  makes  a  new  or  different  demand,  does 
not  relate  back  to  the  beginning  of  the  action,  so  as  to  stop^ 
the  running  of  the  statute  of  limitations,  but  is  the  equiyalent 
of  a  fresh  suit  upon  a  new  cause  of  action,  and  the  statute- 
continues  to  run  until  the  amendment  is  filed. 

4.  Such  rule  applies  although  the  two  causes  of  action  arise  out  or 

the  same  transaction,  and  although,  by  the  recognized  practice 
of  pleading,  the  plaintiff  is  only  required  to  state  the  facta- 
which  constitute  his  cause  of  action. 

5.  There  seem  to  be  three  tests  which  are  always  useful  to  deter- 

mine the  identity  of  two  causes  of  action:  Will  the  same  evi- 
dence support  both?  Will  the  same  measure  of  damages  govern, 
both?  Will  a  Judgment  against  one  bar  the  other?  and  no  two- 
causes  of  action  can  be  identical  concerning  which  all  these 
questions  must  be  answered  in  the  negative. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Waeken  D.  Tarrant,  Circuit  Judge.    Reversed. 

This  action  was  commenced  January  23,  1904.  The  orig-^ 
inal  complaint,  verified  February  18,  1904,  alleged  in  effect- 
that  the  defendant  is  a  Wisconsin  corporation;  that  Sep- 
tember 10,  1897,  the  defendant  entered  into  a  written  con- 
tract with  the  American  Copper,  Brass  &  Iron  Works,  an 
Illinois  corporation,  wherein  and  whereby  that  corporation 
agreed  to  manufacture,  erect,  and  deliver  in  the  brewhouae- 
of  the  defendant  "one  complete  ideal  countercurrent  wort 
cooling  plant  or  apparatus,'^  therein  fully  described;  also- 
"one  steel  hop-jack,"  therein  described;  also  "one  copper- 
false  bottom  10  feet  wide  and  12  f«et  long  with  brass 
frames;"  also  "85  feet  of  copper  wort  pipe;"  also  "one  12- 
foot  steel  beam  support  weighing  3,500  pounds."  The  orig- 
inal complaint  further  alleged 

"that  for  all  of  the  apparatuses  and  material  manufactured^ 
sold,  and  delivered  by  said  American  Copper,  Brass  &  Iron. 
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Works  to  said  defendant,  and  for  the  work  performed  in  and 
about  the  erection  and  completion  of  said  several  apparatuses, 
the  said  defendant  agreed  to  pay  to  said  American  Copper, 
Brass  &  Iron  Works  the  sum  of  $2,500  at  the  time  of  the  com- 
pletion of  said  contract,  and  further  agreed  to  deliver  to  said 
American  Copper,  Brass  &  Iron  Works  a  certain  Baudelot 
cooler  and  connections,  then  in  their  possession,  of  the  value 
of  upward  $475,  at  the  same  time.  This  plaintiff  further 
alleges  that  said  American  Copper,  Brass  &  Iron  Works  did, 
pursuant  to  said  contract,  manufacture,  deliver,  and  erect 
in  the  brewery  of  said  defendant  the  aforesaid  wort  cooler, 
steel  hop- jack,  steel  I-beam,  copper  false  bottom,  and  copper 
wort  pipes,  etc.,  and  in  every  and  all  respects  fully  completed 
and  performed  all  things  required  by  it  to  be  done  under  and 
by  virtue  of  said  contract ;  that  said  apparatuses  and  material 
were  delivered  and  said  work  was  completed  on  or  about  12th 
day  of  March,  A.  D.  1898.  This  plaintiff  further  alleges 
that  although  said  American  Copper,  Brass  &  Iron  Works 
delivered  all  of  the  apparatuses  and  material,  and  performed 
all  things  required  by  reason  of  said  contract,  yet  neverthe- 
less the  defendant  refused  and  neglected  to  pay  to  said  Amer- 
ican Copper,  Brass  &  Iron  Works  the  whole  or  any  part  of 
the  contract  price,  to  wit,  $2,600,  and  also  failed  and  neg- 
lected to  deliver  to  said  American  Copper,  Brass  &  Iron 
Works  the  Baudelot  cooler  and  connections,  of  the  value  of 
upward  $475,  as  required  by  its  said  contract ;  that  by  reason 
of  the  premises  there  became  due  and  owing  from  said  de- 
fendant, the  A.  Oettelmun  Brewing  Compaaiy,  to  said  Amer- 
ican Copper,  Brass  &  Iron  Works,  the  sum  of  $2,975,  together 
with  interest  thereon  from  March  12,  1898,  no  part  of  which 
has  ever  been  paid." 

The  original  complaint  further  alleged,  in  effect,  that  July 
2,  1902,  the  American  Copper,  Brass  &  Iron  Works  was 
adjudged  an  involuntary  bankrupt;  that  April  1,  1903, 
WiUiam  T.  Fenton  was  appointed  trustee  in  bankruptcy 
thereof;  that  !N^ovember  9,  1903,  the  said  trustee  in  bank- 
ruptcy, pursuant  to  an  order  in  bankruptcy,  sold  and  as- 
signed said  claim  of  said  bankrupt  to  one  George  H.  Mein- 
shausen,  who  November  10,  1903,  sold  and  assigned  said 
claim  to  this  plaintiff  as  the  owner  and  holder  thereof,  and 
VOU183— 7 
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demanded  judgment  therein  for  $2,975,  with  interest  thereon 
from  March  12,  1898,  with  costs  and  disbursements. 

On  March  7,  1904,  the  defendant  answered  such  original 
complaint  by  way  of  admissions,  denials,  and  counter  allega- 
tions to  the  effect  that  the  things  so  contracted  for  were  to  be 
all  completed  for  the  sum  of  $2,600  and  the  delivery  of  the 
defendant's  Baudelot  cooler  mentioned;  that  the  cooling  ap- 
paratus so  furnished  did  not  work  perfectly ;  that  the  entire 
apparatus  was  to  be  so  furnished,  delivered,  and  sold  to  the 
defendant  on  sixty  days'  approval,  and,  if  the  same  failed 
to  do  its  work  properly,  the  same  should  be  removed  at  the  ex- 
pense of  said  manufacturer;  that  all  the  work,  labor,  ma- 
chinery, apparatus,  and  materials  specified  or  referred  to  in 
said  complaint  were  included  in  and  to  be  furnished  under 
such  contract  or  agreement,  and  not  otherwise ;  that  the  wort 
cooler,  steel  hop- jack,  steel  I-beam,  copper  false  bottom,  and 
copper  wort  pipes,  etc.,  did  not  conform  with  the  agreement 
or  contract,  in  that  the  same  did  not  work  perfectly;  that 
within  sixty  days  after  the  erection  and  delivery  of  what  was 
represented  to  be  the  things  contracted  for,  the  defendant 
disapproved  of  and  rejected  the  same,  for  the  reason  that 
they  did  not  conform  to  the  agreement  or  contract,  did  not 
work  perfectly,  and  within  the  time  the  defendant  informed 
and  notified  the  American  Copper,  Brass  &  Iron  Works  of 
such  disapproval  and  rejection,  and  directed  it  to  take  away 
and  remove  the  same  from  the  defendant's  premises. 

Upon  the  trial  of  the  action,  and  on  December  17,  1906, 
the  plaintiff,  by  leave  of  the  court,  filed  an  amended  com- 
plaint verified  December  12,  1906,  by  changing  it  from  a 
complaint  upon  express  contract  to  one  on  qiumtura  meruit, 
and  annexed  the  written  contract  thereto  as  a  part  thereof, 
which  declares  that  all  the  things  therein  mentioned  should 
be  so  furnished  all  complete  for  the  sum  of  $2,500  and  the 
Baudelot  cooler  mentioned,  and  contained  these  agreements: 

"It  is  further  agreed  and  understood  that  this  cooling  ap- 
paratus shall  do  its  work  perfectly.     A  hop-straining  and 
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aerating  apparatus  shall  also  be  furnished  in  connection  with 
the  same^  all  included  in  the  purchase  price.  This  cooling 
apparatus  is  sold  on  sixty  days'  trial.  Should  the  same  fail 
to  do  its  work  properly,  the  same  shall  be  removed  at  the 
expense  of  the  manufacturer." 

Such    amended  complaint  alleges  that  said  cooling  ap- 
paratus was  reasonably  worth  $1,600,  and  that  all  the  rest 
and  residue  of  the  apparatus,  goods  described  in  the  contract, 
and  the  work  necessarily  performed  imder  the  contract  at 
the  defendant's  instance  and  request  were  reasonably  worth 
$1^375,  and  alleged  a  reasonable  value  of  the  respective 
parts  thereof.     The  defendant's  objection  to  the  allowance* 
of  such  amendment  being  overruled  by  the  court,  to  which 
the  defendant  excepted,  thereupon  the  trial  court  stated  that 
"the  original  answer  to  the  original  complaint  may  be  per- 
mitted to  stand,  and,  in  addition  thereto,  the  defendant  al- 
leges as  foUows,  as  and  for  a  further  defense  to  the  action :   \ 
That  the  cause  of  action  set  forth  in  the  plaintiff's  amended 
complaint  accrued,  if  at  all,  more  than  six  years  prior  to  the 
commencement  of  this  action,  and  is  barred  by  subd.  3,  sec. 
4222,  Stats.  (1898)." 

At  the  close  of  the  trial  of  the  issues  made  by  such 
amended  complaint  and  the  original  answer  as  so  amended, 
the  jury  returned  a  special  verdict  to  the  effect  (1)  that  the 
last  date  of  performance  of  the  so-called  extra  work  and  labor 
was  March  24,  1898;  (2)  that  the  reasonable  value  of  the 
so-called   extra   work   and  labor   at   such   date   was    $98; 
(3)  that  it  was  imderstood  that  the  so-called  extra  work  and 
labor  was  to  be  included  in  the  original  contract  between  the 
parties;  (4)  that  the  defendant  accepted  the  so-called  hop- 
jack  and  accompanying  appliances;  (5)  that  the  defendant 
wi  or  about  April  1,  1898,  notified  the  American  Copper, 
Brass  &  Iron  Works  to  remove  the  hop- jack  and  accompany- 
ing appliances;  (6)  that  the  reasonable  value  of  the  hop- 
jack  and  accompanying  appliances  on  December  1,   1897, 
was  $1,278.     Upon  such  verdict,  and  pursuant  to  the  order 
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of  the  court,  judgment  was  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $1,278,  and  interest  thereon 
from  December  17,  1906.  From  the  judgment  so  entered 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Friedrich,  Teall 
&  Hackharth,  and  oral  argument  by  F,  A,  TedU. 

Adolph  Euebschmann-,  for  the  respondent 

Cassoday,  C.  J.  The  cause  of  action  alleged  in  the  orig- 
inal complaint  was  based  upon  an  express  written  contract, 
which  was  therein  alleged  to  have  been  fully  performed  on 
the  part  of  the  American  Copper,  Brass  &  Iron  Works  on 
or  before  April  1,  1898.  The  action  was  not  commenced 
until  nearly  six  years  after  such  alleged  performance,  and 
the  amendment  was  not  made  until  nearly  three  years  after 
the  action  was  commenced,  or  nearly  nine  years  after  the  al- 
leged cause  of  action  upon  the  written  contract  had  so  ac- 
crued. The  complaint,  as  amended,  alleges  the  making  of 
the  written  contract  and  annexes  a  copy  of  it,  but  fails  to  al- 
lege performance,  and  seeks  to  recover  on  quantum  meruit 
without  performance  or  any  claim  of  performance  of  the 
written  contract.  Was  such  amendment  properly  allowed? 
Under  our  statutes  the  power  of  the  trial  court  to  allow 
amendments  to  pleadings  and  proceedings  is  very  broad,  and 
this  court  has  frequently  sanctioned  its  liberal  exercise. 
See  sees.  2669,  2670,  2829,  2831,  Stats.  (1898).  As  claimed 
by  counsel  for  the  plaintiff,  it  has  been  held  that  a  complaint 
for  services  on  quantum  meruit  could  be  changed  by  amend- 
ment on  the  trial  to  a  cause  of  action  on  express  contract. 
Pellage  v.  Pelhge,  32  Wis.  136.  So  it  has  been  held  that  an 
action  on  express  contract  could  be  changed  by  amendment 
to  an  action  for  money  had  and  received.  N.  W.  U,  P.  Co. 
V.  Shaw,  37  Wis.  655;  ^Yells  v.  Am.  Exp.  Co.  49  Wis.  224-, 
5  X.  W.  333;  McHenry  v.  Grant,  84  Wis.  311,  54  X.  W. 
626.     See,  also.  Gates  v.  Paul,  117  Wis.  170,  94  K.  W.  55. 
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But  this  court  also  held  at  an  early  day  that  "where  an  action 
has  been  brought  for  damages  for  the  wrongful  erection  and 
maintenance  of  a  milldam^  and  also  for  an  injunction  against 
the  further  maintenance  of  such  dam,  the  plaintiff  should 
not  be  allowed  at  the  trial  to  amend  his  complaint,  so  as  to 
make  it  conform  to  the  provisions  of  the  milldam  law,  and 
proceed  for  the  recovery  of  compensation  under  that  law." 
Newton  v.  Allis,  12  Wis.  378.  Soon  after  it  was  held  that 
"an  amendment  should  not  be  allowed,  either  at  or  before 
trial,  which  entirely  changes  the  cause  of  action  sued  upon." 
Stevens  v.  Brooks,  23  Wis.  196.  So  in  a  recent  case,  where 
an  action  was  brought  for  injury  to  land  caused  by  fires  set 
by  a  locomotive  of  the  defendant,  it  was  held  to  be  "an  abuse 
of  discretion  to  allow  the  complaint  to  be  amended  by  insert- 
ing a  claim  for  injury  by  the  same  fire  to  other  land  a  mile 
distant,  where  the  application  was  not  made  until  nearly 
three  years  after  the  action  was  commenced  and  nearly  nine 
years  after  the  fire,  and  said  claim,  as  an  independent  cause 
of  action,  was  long  since  barred  by  the  statute  of  limita- 
tions." O'ComwT  v.  C.  i&  N.  ^y.  R.  Co.  92  Wis.  612,  66 
N.  W.  795.  For  other  cases  see  Carmichael  v.  Argard,  62 
Wis.  607,  609,  9  K  W.  470 ;  Post  v.  Campbell,  110  Wis.  378, 
382,  85  N.  W.  1032;  Charmley  v.  Charmley,  125  Wis.  297, 
302,  103  K  W.  1106.  As  indicated  in  the  foregoing  state- 
ment, the  defendant  not  only  objected  to  such  amendment 
being  made,  but  immediately  upon  its  being  made  answered 
the  same  by  alleging,  in  effect,  that  the  cause  of  action  therein 
set  forth  "accrued,  if  at  all,  more  than  six  years  prior  to  the 
commencement  of  this  action,  and  is  barred  by"  the  third 
subdivision  of  sec.  4222,  Stats.  (1898).  The  amendment 
in  question  would  undoubtedly  have  been  pemiissible  had  it 
been  made  before  the  statutes  of  limitation  had  run  upon  the 
now  cause  of  action.  When  an  amendment  changing  the 
cause  of  action  is  permissible  and  when  not  is  pointed  out  in 
several  of  the  cases  cited. 
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The  important  question  presented  is  whether  the  cause  of 
action  on  quantum  meruit ,  first  introduced  by  way  of  amend- 
ing the  complaint  upon  the  trial,  related  baxik  to  the  com- 
mencement of  the  action  upon  express  contract..  The  law 
deducible  from  the  adjudications  on  the  subject  is  aptly  sum- 
marized in  a  late  federal  case,  to  the  effect  that  an  amend- 
ment "which  sets  up  no  new  cause  of  action  or  claim,  and 
makes  no  new  demand,  but  simply  varies  or  expands  the  alle- 
gations in  support  of  the  cause  of  action  already  propounded, 
relates  back  to  the  commencement  of  the  action,  and  the  run- 
ning of  the  statute  against  the  claim  so  pleaded  is  arrested 
at  that  point.  But  an  amendment  which  introduces  a  new 
or  different  cause  of  action,  and  makes  a  new  or  different 
demand,  does  not  relate  back  to  the  beginning  of  the  action, 
so  as  to  stop  the  running  of  the  statute,  but  is  the  equivalent 
of  a  fresh  suit  upon  a  new  cause  of  action,  and  the  statute 
continues  to  run  until  the  amendment  is  filed ;  and  this  rule 
applies  although  the  two  causes  of  action  arise  out  of  the  same 
transaction,  and,  by  the  practice  of  the  state,  a  plaintiff  is 
only  required  in  his  pleading  to  state  the  facts  which  con- 
stitute his  cause  of  action."  Whalen  v.  Gordon,  95  Fed. 
305,  308,  309,  313.    It  is  there  said: 

"There  are  three  established  tests  that  are  always  useful 
to  determine  the  identity  of  two  causes  of  action:  Will  the 
same  evidence  support  both?  Will  the  same  measure  of 
damages  govern  both  ?  And  will  a  judgment  against  one  bar 
the  other?  Causes  of  action  may  differ,  concerning  which 
some  of  these  questions  may  be  answered  in  the  aflSrmative. 
But  it  can  be  safely  said  that  no  two  causes  of  action  can.  be 
identical  concerning  which  all  these  questions  must  be  an- 
swered in  the  negative." 

Among  the  numerous  adjudications  cited  in  support  of  the 
propositions  quoted  are  Newton  v.  Allis,  12  Wis.  278,  and 
two  cases  from  the  supreme  court  of  the  United  States,  quite 
analogous  in  principle  to  the  case  at  bar.  Tex.  &  Pac.  jB.  Co, 
V.  Cox,  145  TJ.  S.  593,  603,  12  Sup.  Ct  905 ;  Union  Pac.  R. 
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Co.  V.  Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877.  This  last  case 
was  an  action  by  an  employee  of  a  railroad  company  against 
the  company  for  personal  injury,  based  upon  the  general  law 
of  master  and  servant  It  was  sought  by  amendment  to 
change  the  nature  of  the  claim  and  base  it  upon  a  statute  of 
Kansas,  and  such  amendment  was  held  to  be  a  departure  in 
pleading,  setting  up  a  new  cause  of  action,  which  could  not 
be  regarded  as  commenced  until  the  amendment  was  incor- 
porated into  the  pleading;  and  hence  that  the  action  was 
barred  by  the  statute  of  limitation.  So  in  the  case  at  bar  we 
must  hold  that  the  cause  of  action  on  qtumium  meruU  was 
separate  and  independent  from  the  cause  of  action  on  ex- 
press contract,  and  that  no  action  was  commenced  on  qya/rir 
turn  meruit  imtil  the  filing  of  the  amended  complaint,  at 
which  time  that  cause  of  action  was  barred  by  the  statute  of 
limitation.  It  follows  from  what  has  been  said  that  the  com- 
plaint was  improperly  amended,  and  the  motions  for  a  non- 
suit and  for  the  direction  of  a  verdict  in  favor  of  the  de- 
fendant were  improperly  denied. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  ^i«TniM 
the  action. 


Rauki*^  Respondent,  vs.  Sohmidt  and  wife,  imp.,  Appel- 
lants. 
Beptewiber  2S — October  15,  1907. 

Appeal  okS  error:  Review:  Questions  of  fact:  Findings,  when  dU- 

turhed, 

L  A  clear  preponderance  of  evidence  against  a  finding  of  tlie  trial 
court  is  a  preponderance  so  decided  as  to  leave  but  little  room 
for  reasonable  doubt  upon  the  question* 

2.  In  an  action  to  enforce  a  mechanic's  lien,  upon  all  the  evidence 
in  the  record  bearing  upon  the  controversy  in  question  it  is 
held  that  there  was  not  such  a  clear  preponderance  thereof 
against  the  trial  court's  decision  as  to  warrant  a  reversal. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obren  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  to  enforce  a  builder^s  lien  in  which  the  facts  are 
found  as  follows : 

April  13,  1904,  plaintiff  and  defendant  Henry  A.  Schmidt 
made  a  contract  in  respect  to  the  work  hereafter  mentioned, 
whereby  for  $486  to  be  paid  by  the  latter  to  the  former  on 
certificates  given  by  agreed  superintending  architects,  eighty- 
five  per  cent,  of  the  estimated  value  of  the  work  to  be  paid 
during  the  progress  thereof  "and  the  remainder  on  satis- 
factory completion  and  acceptance  of  the  entire  work  after 
the  expiration  of  thirty  days  after"  the  completion  of  the 
particular  branch  contracted  for,  the  fifteen  per  cent  to  be 
reserved  aa  security  for  the  faithful  completion  of  the  work 
with  power  to  apply  the  same  under  the  direction  of  the 
superintending  architects  to  any  damage  under  the  contract, 
plaintiff  promised  to  do  the  painting,  glazing,  and  furnish  all 
material  in  and  about  the  same,  in  the  erection  and  comple- 
tion of  a  certain  building,  specified,  the  job  to  be  done  in  a 
good,  substantial,  workmanlike  maimer  according  to  the  plans 
and  specifications  of  Wolff  &  Ewens,  architects,  and  to  the 
satisfaction  of  and  under  the  direction  of  said  architects  as 
superintendents,  and  to  complete  the  work  ready  for  use  by 
July  1,  1904,  subject  to  unavoidable  delays  by  strikes.  The 
specifications  provided  that  all  material  for  the  several  kinds 
of  work  should  be  of  the  best  quality  in  the  market  and  the 
work  be  done  in  a  skilful  and  workmanlike  manner ;  that  all 
work  should  be  cleaned  before  being  painted ;  that  all  cracks 
should  be  puttied  and  stopped  and  all  work  sand-papered 
before  putting  on  the  second  coat  of  paint.  It  was  further 
agreed  that  all  differences  between  the  parties  to  the  contract, 
as  to  the  work  to  be  performed  under  it  or  in  relation  to  the 
plans,  drawings,  and  specifications,  should  be  decided  by 
the  architects,  and,  in  case  of  additions  to  or  deductions  from 
the  work  agreed  upon,  that  the  value  thereof  to  be  added  o/ 
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deducted  from  the  contract  price  should  be  settled  by  the  su- 
perintending architects,  subject  to  arbitration  in  case  of  dis- 
satisfaction. PlaintiflF,  on  or  about  September  21,  1904,  com- 
pleted the  work  to  the  satisfaction  of  the  superintending  archi- 
tects, but  could  not  obtain  from  them  a  final  certificate  to  that 
effect  because  said  Schmidt  ordered  them  not  to  furnish  it. 
There  were  some  trivial  imperfections  in  the  work,  consist- 
ing of  certain  roughness  in  the  finish^  but  no  part  of  the  work 
was  omitted  entirely.  With  the  exception  of  the  slight  de- 
fects mentioned,  plaintiff  substantially  complied  with  the 
eontract.  Such  defects  as  there  were  in  the  performance  of 
the  contract  were  waived  by  said  Schmidt  by  his  paying  more 
than  half  the  contract  price  after  the  performance  of  the  work 
and  paying  more  than  eighty-five  per  cent,  of  the  contract 
price.  Said  Schmidt  was  bound  by  the  expression  of  satis- 
faction by  the  superintendents.  After  said  Schmidt  ex- 
pressed dissatisfaction  with  the  work,  plaintiff  sent  a  man 
to  remedy  the  claimed  defects  but  he  was  not  permitted  to  do 
so,  nor  was  any  time  stated  when  the  work  could  be  done. 
The  superintendents  never  gave  any  direction  for  the  appli- 
cation of  the  last  fifteen  per  cent,  of  the  contract  price  in 
remedying  defects  because  there  were  none  of  a  damaging 
character  in  their  judgment. 

There  were  other  findings  which  with  the  foregoing,  if 
the  latter  are  not  contrary  to  the  evidence,  warranted  the 
judgment  complained  of.  That  was  in  the  ordinary  form 
for  the  enforcement  of  a  builder's  lien  for  $70,  balance  due 
on  contract,  with  costs. 

M.  T.  Halphide,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  LenichecTc,  Fair- 
child  &  Boesel,  and  oral  argument  by  F.  T.  Boesel. 

Mabshaxi*,  J.  The  case  does  not  present  any  intricate 
question  of  fact^  nor  any  disputed  questions  of  law  on  what 
we  regard  to  be  the  single  vital  point. 
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It  is  conceded  that  full  or  substantial  performance  of  the 
contract  on  respondent's  part  was  a  condition  precedent  to 
his  having  a  right  to  recover  thereon.  It  is  conceded  that 
whether  there  was  such  performance  was  not  a  judicial  ques- 
tion, in  the  absence  of  satisfactory  proof  that  the  superin- 
tending architects  either  unjustly  refused  to  perform  the 
part  assigned  to  them  under  the  contract,  or  that  they  per- 
formed and  their  conduct  in  the  matter  was  tainted  with 
fraud  or  mistake.  It  is  further  conceded  that  such  super- 
visory architects  were,  by  agreement,  given  supreme  author- 
ity to  pass  upon  any  controversy  between  the  parties  to  the 
agreement,  as  to  performance  by  respondent,  and  that  their 
decision,  if  rendered  as  the  agreement  contemplated,  bound 
both  parties  in  the  absence  of  fraud  or  mistake.  There  was 
no  claim  of  fraud  or  mistake  on  the  part  of  the  architects 
rendering  their  decision,  if  they  made  one,  open  to  impeach- 
ment There  is  a  controversy  as  to  whether  under  the  con- 
tract a  final  certificate  by  the  superintending  architects,  evi- 
dencing their  decision  in  favor  of  respondent  as  to  full  per- 
formance, was  a  condition  precedent  as  to  his  having  a  right 
to  recover  on  the  contract,  but  we  do  not  reach  that  subject 
before  coming  to  a  conclusion  disposing  of  the  appeal.  There 
is  a  controversy  as  to  whether  the  contract  was  in  fact  per- 
formed to  the  satisfaction  of  the  superintending  architects, 
and  a  further  controversy  as  to  whether  they  unjustly  re- 
fused to  give  the  respondent  a  final  certificate  of  satisfaction 
with  the  work.  Both,  as  indicated  in  the  statement,  were 
decided  in  respondent's  favor.  Both  findings  are  challenged 
as  against  the  clear  preponderance  of  the  evidence. 

The  main  arguments  in  the  case  on  both  sides  are  in  re- 
spect to  the  contentions  above  indicated.  They  present  a 
question  of  the  character  often  met  with  as  to  whether  the 
trial  court  properly  weighed  the  evidence.  That  is  one  of 
the  most  difficult  questions  which  a  superior  jurisdiction  has 
to  deal  with  as  regards  overruling  a  decision  of  the  trial 
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court,  where  it  has  the  opportunity  to  meet  witnesses  face  to 
face  and  has  other  advantages  over  the  court  which  only 
has  the  benefit  of  a  printed  history  of  the  trial.  We  have  en- 
larged upon  this  subject  too  many  times  and  too  fully  to 
leave  anything  more  which  can  be  helpfully  said. 

A  clear  preponderance  of  evidence  against  a  trial  court's 
finding,  when  such  evidence  must  outweigh  that  which  is 
in  favor  of  such  finding  and  all  the  advantages  of  the  trial 
court  which  we  have  referred  to,  must  necessarily  be  a  pre- 
ponderance so  decided  as  to  leave  but  little  room  for  reason- 
able doubt  on  the  question. 

Following  the  usual  custom  in  cases  of  an  aflSrmance  of  a 
decision  on  a  controverted  question  of  fact,  we  shall  not  dis- 
cuss the  evidence  and  incorporate  it  in  this  opinion.  Suf- 
fice it  to  say,  all  the  evidence  in  the  record  bearing  on  the 
controversy  in  question  has  been  read  and  weighed  with  all 
the  care  we  can  devote  thereto,  resulting  in  a  conclusion 
that  there  is  not  that  clear  preponderance  thereof  against  the 
trial  court's  decision  warranting  a  reversal  thereof.  Hence 
the  judgment  must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Manthey,  Respondent,  vs.  Stock,  Appellant 

Beptember  tS^-October  15,  1907, 

MecharUc^  liens:  Entire  contracts:  Building  contracts:  Substantial 
performance:  Acceptance. 

1.  While  a  contract  to  paint  a  building  may  be  entire  and  the 
general  mle  applicable  that  for  partial  performance  no  recovery 
can  be  had,  yet  such  contract  may  fall  within  that  class  of 
building  contracts  to  which  is  accorded  a  relaxation  of  that 
strict  rule,  so  that  a  contractor  who,  in  good-faith  eftort  to 
perform,  substantially  satisfies  his  agreement,  may  recover  the 
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value  to  the  owner  of  that  which  is  done,  although  it  departs 
in  slight  respectfl  from  specifications,  or,  without  fault  of  the 
contractor,  lacks  abeolute  completeness. 

2.  In  building  contracts  one  has  a  right  to  choose  for  himself,  to 
contract  for  something  which  exactly  satisfies  that  choice,  and 
not  to  be  compelled  to  receive  something  else.  Mere  taste  or 
preference  approaching  almost  to  whim  may  be  controlling 
with  the  owner,  and  therefore  of  the  very  substance  of  the  con- 
tract, so  that  even  trifling  variations  may  be  Inconsistent  with 
that  substantial  performance  on  which  should  be  predicated 
liability  to  pay. 

8.  Mere  incompleteness  in  respects  easy  to  be  supplied  after  the 
contractor  finishes  his  work,  and  the  cost  of  which  to  the  owner 
Is  readily  ascertainable,  may  be  consistent  with  substantial 
performance,  since  in  such  case  the  owner  can  obtain  all  he 
contracted  for  by  mere  expenditure  of  money;  but  such  incom- 
pleteness must  be  Inoonsiderable  fimd  without  fault  on  the  con- 
tractor's part 

4.  In  an  action  to  enforce  a  mechanic's  lien  it  appeared,  among 
other  things,  that  plaintift  had  contracted  to  paint  the  outside 
of  defendant's  house  and  to  do  a  good  job,  including  the  re- 
moval of  the  did  paint  -where  necessary  to  accomplish  that 
result  Plaintift  failed  to  remove  the  old  paint  where  necessary, 
and  as  a  result  in  a  number  of  places  there  were  blisters  and 
roughness.    Held: 

(1)  Plaintiff  tailed  to  show  substantial  performance  of  an 
entire  contract. 

(2)  No  inference  of  an  acceptance  resulted  from  the  mere 
fact  that  defendant  continued  to  use  her  own  house  upon  which 
plaintiff  had  spread  his  paint 

(3)  Judgment  for  plaintiff  was  impropeHy  directed. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Okeen  T.  Williams,  Circuit  Judge.    Reversed. 

Action  to  foreclose  mechanic's  lien  for  work  in  painting 
defendant's  house.  Plaintiff  entered  into  a  contract  to  paint 
the  outside  of  defendant's  house  for  $87,  to  do  a  first-class 
job,  including  the  removal  of  the  old  paint  where  necessary 
to  accomplish  the  result.  Plaintiff  painted  the  house,  but 
upon  a  considerable  portion  of  front,  especially  the  porch, 
columns,  and  mouldings,  failed  to  so  remove  the  old  paint 
as  to  enable  a  good  job,  and,  as  a  result,  in  a  number  of 
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places  there  were  blisters  and  roughness.  Defendant  noti- 
fied plaintiff  of  her  objections  to  the  work,  once  while  it  was 
in  progress,  and,  after  its  completion,  refused  to  pay  until 
she  had  opportunity  to  inspect  and  ascertain  the  quality  of 
the  work.  Before  she  had  done  this,  but  after  waiting  several 
weeks,  the  plaintiff  commenced  this  action.  The  court  foimd 
as  a  fact  that  the  plaintiff  in  good  faith  attempted  to  per- 
form the  contract,  but  the  painting  was  not  done  in  all  re- 
spects as  required  thereby.  The  old  paint  on  the  columns  and 
mouldings  on  one  side  of  the  house,  and  perhaps  on  some 
other  parts,  was  not  rubbed  off,  and  in  such  places  the  paint- 
ing was  rough  and  blistered,  and  in  such  respects  the  work 
was  not  finished  in  a  good  and  workmanlike  manner,  but 
that  the  work  can  be  or  could  have  been  redone  and  com- 
pleted to  conform  to  the  contract  requirement  for  $26.10. 
From  such  facts  the  court  concluded  as  law  that  the  plaintiff 
substantially  performed  his  contract  and  awarded  him  al- 
lowance of  the  contract  price  less  the  $26.10  allowed  by  way 
of  recoupment  The  complaint  also  stated  a  claim  of  $22 
for  interior  painting,  which  was  admitted  by  the  answer, 
and  judgment  therefor  with  interest  and  costs  tendered. 
From  judgment  in  favor  of  plaintiff  for  both  said  sums, 
and  adjudging  mechanic's  lien,  defendant  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Harper  &  McMynn, 
and  oral  argument  by  John,  F.  Harper, 

For  the  respondent  there  was  a  brief  by  Friedrich,  Teall 
&  Hachharthj  and  oral  argument  by  F.  A,  Teall. 

Dodge,  J.  Of  course  the  contract  to  paint  the  house  was 
entire,  and  the  general  rule  applicable  that  for  partial  per- 
formance no  recovery  could  be  had.  MorUz  v.  Larsen,  70 
Wis.  569,  36  N.  W.  331 ;  Widman  v.  Qay,  104  Wis.  277,  80 
X.  W.  450.  Doubtless  it  fell  within  the  class  of  building 
contracts  to  which  is  accorded  a  certain  relaxation  of  the 
strict  rule  above  stated,  so  that  a  contractor  who,  in  good- 
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faith  effort  to  perform,  substantially  satisfies  his  agreement, 
may  recover  the  value  to  the  owner  of  that  which  is  done,  al- 
though it  departs  in  slight  respects  from  specifications,  or, 
without  fault  of  the  contractor,  lacks  absolute  completeness. 
Taylor  v.  Williams,  6  Wis.  363 ;  Malbon  v.  Bimey,  11  Wis. 
107  ;Laycock  v.  Parker,  103  Wis.  161,  168,  79  N.  W.  327; 
Manitowoc  8.  B.  Works  v.  Manitowoc  0.  Co.  120  Wis.  1, 
97  K  W.  515 ;  Manning  v.  School  Dist.  124  Wis.  84,  105, 
102  N.  W.  356.  As  often  said,  such  relaxation  from  the 
strict  rule  governing  entire  contracts  must  be  accorded  with 
great  caution.  One  has  a  right,  especially  in  buildings,  to 
choose  for  himself,  to  contract  for  something  which  exactly 
satisfies  that  choice,  and  not  to  be  compelled  to  rieceive  some- 
thing else.  In  the  matter  of  buildings  and  their  decoration, 
as  much  as  in  any  conceivable  field,  mere  taste  or  preference 
approaching  almost  to  whim  may  be  controlling  with  the 
owner,  and  therefore  of  the  very  substance  of  the  contract, 
so  that  even  trifiing  variations  may  be  inconsistent  with 
that  substantial  performance  on  which  should  be  predicated 
liability  to  pay.  Of  course  mere  incompleteness  in  respects 
easy  to  be  supplied  after  the  contractor  finishes  his  work, 
and  the  cost  of  which  to  the  owner  is  readily  ascertainable, 
presents  less  of  difficulty  and  need  cause  less  hesitation  in 
declaring  substantial  performance,  for  in  such  case  the  owner 
can  obtain  all  that  he  contracted  for  by  mere  expenditure  of 
money.  But  because  the  owner  has  the  right  to  contract  once 
for  all  for  the  completed  work  or  structure,  and  perhaps  in 
the  contract  price  pays  for  relief  from  further  trouble  in  such 
respect,  dispensation  in  favor  of  the  contractor  will  be 
granted  even  in  case  of  mere  incompleteness  only  when  in- 
considerable and  without  fault  on  his  part.  Malbon  v.  Bir- 
fiey,  supra;  Manitowoc  8.  B.  Works  v.  Manitowoc  G.  Co,, 
supra  (page  5;  97  N.  W.  615);  Manning  v.  School  Dist., 
supra  (page  106 ;  102  K  W.  363) ;  John  Pritzlajf  H.  Co. 
V.  Berghoefer,  103  Wis.  359,  79  K  W.  564. 
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Considering  the  present  situation  in  light  of  the  forgoing 
rules  of  law  and  reasons,  defendant's  right  to  such  quality 
of  painted  surface  to  her  building  as  could  result  only  from 
burning  off  the  old  paint  was  secured  to  her  by  the  contract 
as  found  by  the  court.  Such  surface  may  have  been  as  es- 
sential to  satisfy  her  taste  as  the  very  color  of  the  paint 
This  she  obtained  only  on  part  of  the  building.  This  was 
not  mere  incompleteness,  for  the  whole  building  was  painted, 
but  part  of  it  in  a  manner  other  than  directed.  Both  findings 
and  evidence  are  somewhat  ambiguous  whether  the  portion  so 
defectively  painted  was  one  third  of  the  whole  or  a  less  por- 
tion but  such  that  "redoing'^  the  work  would  cost  one  third 
of  the  contract  price;  but  whichever  view  be  taken,  we  do 
not  think  it  possible  to  hold  that  plaintiff  has  substantially 
performed  his  contract,  although  we  assume  his  good  faith 
in  deciding,  in  his  own  interest,  that  burning  ofi  the  old 
paint  on  the  defective  portion  was  not  necessary  to  a  suf- 
ficiently smooth  surface.  Even  if  it  is  possible  that  defend- 
ant could  secure  all  die  contracted  for  by  now  employing 
some  one  else  to  bum  off  the  old  paint,  as  also  that  which 
plaintiff  has  spread  over  it,  and  to  repaint  the  same,  yet 
she  has  right,  by  virtue  of  her  contract,  to  be  free  from  the  in- 
convenience to  herself  involved  in  procuring  and  supervising 
such  work,  and  the  repetition  of  inconvenience  to  her  tenants 
resulting  thereby — ^things  difficult  of  any  accurate  ascertain- 
ment or  compensation  in  money  damages.  Further,  it  is  by 
no  means  certain  that  subsequent  treatment  of  portions  of 
the  exterior  of  the  house  can  give  the  results  which  would 
have  been  attained  by  painting  it  all  at  once,  in  entire  imi- 
formity  of  either  color  or  appearance.  There  is  no  evidence 
on  the  subject,  and  we  do  not  think  the  affirmative  can  be 
assumed  as  within  common  knowledge.  Clearly,  no  infer- 
ence of  acceptance  can  result  from  the  mere  fact  that  defend- 
ant has  continued  to  use  her  own  house  upon  which  plaintiff 
has  spread  his  paint     She  had  right  to  use  it,  and  by  his 
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breach  of  contract  could  not  be  put  to  the  alternative  of  aban- 
donment of  the  house  or  removal  of  his  paint.  Marutowoc 
8,  B.  Works  v.  Manitowoc  0.  Co.,  supra  (page  8 ;  97  N.  W. 
518)  ;  Manning  v.  School  DisL,  supra  (page  106 ;  102  N.  W. 
356).  Indeed,  actual  acceptance,  or  belief  of  plaintiff 
therein,  is  negatived  by  the  fact,  which  we  find  established 
by  preponderance  of  evidence,  that  defendant  notified  plaint- 
iff while  the  work  was  in  progress  that  she  should  not  ac- 
cept it  unless  he  changed  his  methods,  and  after  the  con- 
tract on  demand  for  payment  informed  him  of  her  refusal 
to  accept  until  after  inspection,  which  she  had  not  found 
convenient  opportunity  to  make  up  to  the  commencement  of 
this  action. 

We  cannot  avoid  the  conclusion  that  plaintiff  has  failed 
to  show  even  substantial  performance  of  his  entire  contract,, 
and  therefore  cannot  recover-  at  all  for  painting  the  exterior 
of  the  house,  but  must  be  limited  to  recovery  for  painting^ 
the  interior,  for  which  judgment  was  duly  tendered  by  the 
answer,  with  only  such  co&ts  as  had  then  accrued. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  plaintiff,  as  tendered 
in  the  answer,  and  in  favor  of  defendant  for  her  costs  ac- 
cruing after  such  tender. 


NoBTH  Baltimore  Bottle  Glass  Company,  Respondent,. 

vs.  Altpeter  and  another,  Appellants. 

September  25 — October  15,  1907. 

Vacating  judgments:  Conditions  imposed:  Failure  to  perform:  Pre- 
sumptions: Counterclaim:  Failure  to  litigate:  Res  adjudicata: 
Estoppel:  Waiver:  Parties:  Sales:  Breach  by  seller:  Damages: 
Proximate  cause. 

1.  Where  the  record  fails  to  disclose  that  costs  imposed  as  a  condi- 
tion for  vacating  a  Judgment  were  paid,  and  it  appeared  that 
Judgment  was  again  entered  after  the  expiration  of  the  period 
limited  within  which  such  costs  were  required  to  be  paid,  it. 
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will  be  presumed  that  the  order  of  conditional  yacatlon  had  not 
been  complied  with. 

2.  A  counterclaim  constltutee  an  independent  cause  of  action  in 

defendant's  favor.  Failure  to  appear  and  litigate  a  counter* 
claim  to  the  demand  of  the  plaintiff  is  in  effect  a  withdrawal 
of  the  cause  of  action  therein  set  forth,  and  hence  a  judgment 
for  plaintiff  is  inoperative  as  a  bar  to  the  prosecution  of  the 
counterclaim  in  a  subsequent  action. 

3.  Where  plaintiff,  having  brought  three  actions  against  the  same 

defendant,  two  in  justice's  court  and  one  in  the  circuit  court, 
obtained  judgment  in  all  and  afterwards,  the  justice  court 
actions  having  been  appealed,  consented  to  an  order  consolidat- 
ing all  three  actions  for  trial  in  the  appellate  court,  under  the 
facts,  stated  in  the  opinion,  it  is  held  that  there  was  no  waiver 
of  plaintiff's  right  to  the  circuit  court  judgment  or  estoppel 
against  asserting  rights  thereunder. 

4.  In  an  action  on  notes,  tried  on  appeal  from  a  justice's  judgment* 

It  appeared,  among  other  things,  that  the  maker  had  been 
adjudicated  a  voluntary  bankrupt,  that  the  notes 'had  been 
properly  scheduled,  and  that  the  bankrupt  had  been  discharged. 
There  was  no  showing  that  a  cause  of  action  interposed  as  a 
counterclaim  in  the  action  had  been  treated  as  an  asset  or  was 
claimed  by  the  trustee  in  bankruptcy.  Held^  that  the  counter- 
claim was  based  on  a  subsisting  liability  against  plaintiff  and 
was  properly  enforceable  as  such  by  the  bankrupt's  surety  who 
had  given  the  undertaking  on  appeal. 
6.  Defendant,  manufacturer  of  soda  water,  purchased  bottles  from 
plaintiff  and,  after  use  in  his  business,  found  the  bottles  were 
undersized.  For  this  reason  his  customers  refused  to  deal  with 
him,  and,  being  unable  to  purchase  full-sized  bottles  in  the 
market,  he  was  compelled  to  abandon  his  buslneea  The  evi- 
dence tended  to  show  that  the  defect  in  size  was  not  apparent 
from  mere  observation,  and  that,  after  use  for  some  weeks,  on 
complaint  of  his  customers  he  had  had  the  bottles  tested,  found 
them  wanting,  and  immediately  notified  plaintiff.    Held: 

(1)  Defendant's  conduct  tended  to  show  reasonable  dili- 
gence, and  precluded  an  inference  of  acceptance  or  waiver  of 
damagea 

(2)  The  abandonment  of  business  by  defendant  waa  within 
the  natural  and  probable  results  of  plaintiff's  default. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  La  ween  cb  W.  Halsey,  Circuit  Judge.  jB«- 
ver^ed. 

Vol.  188  —  8 
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PlaintiflF  is  an  Ohio  corporation  engaged  in  the  manu- 
facture of  glass  bottles.  The  defendant  Altpeter  was  a  man- 
ufacturer of  soda  water  and  weiss  beer  in  Milwaukee,  and 
some  time  before  July  28,  1896,  ordered  from  plaintiflF  "one 
hundred  gross  ^  pint  soda  bottles"  and  other  bottles,  to  be 
delivered  at  Milwaukee.  The  bottles  were  shipped  to  Mil- 
waukee, but  the  plaintiff  refused  to  deliver  them  before  pay- 
ment. On  July  28,  1896,  the  defendant  Altpeter  executed 
and  delivered  to  plaintiff  three  notes  bearing  that  date,  one 
for  $200,  one  for  $165.44,  and  one  for  $165,  and  thereupon 
plaintiff  delivered  the  bottles  to  him.  These  notes  were  all 
indorsed  by  the  defendant  Kraatz.  Immediately  upon  their 
being  received  the  bottles  were  filled  with  soda  water  and  de- 
livered by  Altpeter  to  his  customers  and  to  his  trade.  Mr, 
Altpeter  claims  that  the  soda  bottles  were  undersize,  and  that 
upon  complaint  by  his  customers  he  learned  that  they  were 
smaller  than  those  used  by  his  competitors;  that  in  conse- 
quence his  trade  fell  off,  and  it  became  impossible  for  him  to 
use  them ;  and  that  on  this  account  he  was  subsequently  com- 
pelled to  give  up  his  soda-water  business.  He  also  claims 
that  he  notified  plaintiff  that  the  bottles  were  undersize  and 
that  no  attention  was  paid  to  his  letter.  On  the  notes  becom- 
ing due  and  payment  being  refused  plaintiff  commenced 
three  actions — an  action  in  circuit  court  on  the  $200  note, 
and  separate  actions  in  justice's  court  on  the  other  notes. 
Mr.  Altpeter  counterdaimed  in  each  of  these  actions  for  the 
damages  which  he  alleged  he  suffered  by  reason  of  the  under- 
size of  the  bottles.  In  both  of  the  justice's  court  cases  decrees 
were  rendered  in  plaintiff's  favor  and  they  were  both  ap- 
pealed to  the  superior  court,  J.  H.  Green  and  S.  I.  Henderson 
signing  the  appeal  bond  in  the  action  on  the  $165  note  (des- 
ignated as  case  No.  14,220)  and  G.  Schweitzer,  Charles  J. 
Koehler,  and  Tobias  Ebling  signing  the  appeal  bond  in  the 
other  case  (designated  as  case  No.  14,011).  In  the  action 
on  the  $200  note  (designated  as  case  No.  14,033),  defendants 
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being  in  default,  judgment  was  rendered  in  plaintiff^s  favor. 
On  Ifovember  19,  1898,  the  court  entered  an  order  directing 
that  the  judgment  rendered  should  be  set  aside  upon  condi- 
tion that  defendants  pay  the  taxable  costs  and  disbursements 
before  noon  of  November  21,  1898 ;  otherwise  that  plaintiff 
should  be  permitted  to  enter  judgment    There  is  no  record 
as  to  whether  these  costs  were  paid.    On  December  1,  1898, 
judgment  was  entered  in  the  circuit  court  in  this  action. 
This  case  was  thereafter  by  order  transferred  to  the  superior 
court     On  November  9,  1905,  a  motion  was  made  for  an 
order  consolidating  the  three  cases,  and  on  December  2, 1905, 
an  order  was  entered  for  the  consolidation  of  the  three  ac- 
tions.    Upon  the  trial  of  this  action  evidence  was  given  by 
the  plaintiff  as  to  all  three  notes,  and  defendants  then  of- 
fered evidence  as  to  the  counterclaim.     The  defendant  Alt- 
peter  testified  that  upon  complaint  by  his  customers  he  in- 
vestigated and  found  that  the  soda-water  bottles  were  under- 
size;  that  in  consequence  his  trade  fell  off,  and  it  was  im- 
possible for  him  to  use  them ;  that  it  was  impossible  to  pur- 
chase full-sized  bottles  in  the  market  at  that  time  of  the  year ; 
and  that  on  this  account  he  was  compelled  to  give  up  the  soda- 
water  business.    Plaintiff  offered  in  evidence  the  judgment 
in  the  action  on  the  $200  note.    Evidence  was  also  given  that 
the  defendant  Altpeter  had  gone  through  bankruptcy  and 
that  he  had  been  discharged  of  his  debts  existing  on  July 
31,  1899.    At  the  conclusion  of  the  testimony  defendant  re- 
newed the  motion  for  the  vacation  of  the  judgment  in  the 
action  on  the  $200  note,  and  requested  permission  to  move  to 
set  aside  the  order  of  consolidation  as  not  having  been  made 
at  the  request  of  the  sureties  of  the  defendant  in  the  other 
two  aetions.     This  motion  and  request  were  refused  and  a 
verdict  was  directed  in  plaintiff's  favor  on  the  $165  note 
with  interest  and  on  the  $165.44  note  with  interest     The 
court  refused  to  submit  the  question  of  defendant's  counter- 
claim to  the  jury  on  the  ground  that  it  had  been  adjudicated 
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in  the  action  on  the  $200  note.  Judgment  was  entered  in 
favor  of  plaintiff  and  against  the  defendants  and  the  signers 
of  the  appeal  bonds.  The  liability  of  the  signers  of  the 
appeal  bonds  was  limited  to  the  action  in  which  each  had 
signed.  This  is  an  appeal  from  the  judgment  so  rendered 
and  entered. 

Charles  0.  Waolcock,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Scheiber  &  Orth, 
and  oral  argument  by  (7.  A,  Orth. 

SiEBECKEE,  J.  The  judgment  rendered  in  the  circuit 
court  on  the  $200  note,  prior  to  the  order  of  consolidation  of 
the  actions,  is  in  no  way  impeached  as  to  its  validity.  It 
must  be  presumed  that  the  order  vacating  it  upon  condition 
that  Alpeter  pay  the  sums  specified  in  the  order  was  not  com- 
plied with,  since  the  judgment  was  entered  after  the  expira- 
tion of  the  period  given  Altpeter  to  prevent  its  entry  upon 
the  verdict  by  the  payment  of  the  sums  so  ordered.  Nor  does 
the  record  disclose  that  any  steps  were  taken  by  him  to  com- 
ply with  the  court^s  directions  in  this  respect 

Defendants'  nonappearance  upon  the  trial  of  this  case  re- 
sulted in  not  litigating  the  issues  raised  by  the  counterclaim 
alleged  by  defendants  against  the  plaintiff's  claim  on  this 
note.  The  same  counterclaim  was  interposed  in  each  of  the 
actions  on  the  other  two  notes  and  was  carried  into  the  con- 
solidated action.  Upon  the  trial  of  the  instant  action  the 
trial  court  w^as  of  the  opinion  that  plaintiff's  recovery  of  a 
judgment  in  thfe  action  on  the  $200  note  in  the  circuit  court 
operated  as  an  adjudication  of  the  merits  of  the  counter- 
claim, though  defendants  omitted  to  appear  to  actually  liti- 
gate the  issues  raised  by  it,  and  that  this  amounted  to  an 
adjudication  of  the  claim  alleged  in  the  counterclaim  and 
precluded  consideration  of  it  as  a  counterclaim  to  the  plaint- 
iff's claim  in  the  actions  on  the  other  two  notes.  Under  the 
circumstances  shown,  this  ruling  was  not  justified.    Defend- 
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ants'  counterdaim  constitutes  an  independent  cause  of  action 
in  their  favor,  which  they  were  not  compelled  to  present  as 
a  counterclaim,  but,  if  they  so  chose,  they  had  a  right  to 
litigate  it  in  a  separate  suit  Their  failure  to  appear  and 
litigate  it  as  a  counterclaim  to  the  demand  on  the  $200  note 
was  in  effect  a  withdrawal  of  it  from  that  action,  and  it 
therefore  constitutes  no  part  of  the  judgment  in  that  case, 
and  such  judgment  is  therefore  inoperative  as  a  bar  to  the 
prosecution  of  the  counterclaim  in  a  subsequent  action.  Re^- 
sequie  v.  Byers,  52  Wis.  650,  9  N.  W.  779 ;  Dudley  v.  Stiles, 
32  Wis.  371 ;  2  Black,  Judgm.  (2d  ed.)  §  620  et  seq.j  1  Van 
Fleet,  Former  Adjud.  §  168. 

There  is  nothing  in  plaintiff's  conduct  showing  an  inten- 
tion to  waive  its  right  to  this  judgment  of  the  circuit  court. 
The  circumstances  disclose  that  counsel  who  were  conducting 
the  case  for  the  plaintiff  were  misled  througb  an  inadvertent 
omission  to  note  the  state  of  the  proceedings  in  each  of  the 
actions  on  these  three  notes,  and  consequently  did  not  know 
that  the  defendants  had  defaulted  and  had  not  complied  with 
the  conditions  of  the  order  vacating  this  judgment  on  the 
$200  note.  This  also  explains  why  this  action  was  included 
in  the  stipulation  for  a  consolidation  of  the  actions.  De- 
fendants, however,  were  in  no  way  misled  to  their  disadvan- 
tage, and  the  circumstances  can  furnish  no  ground  for  an 
estoppel  against  plaintiff  ^s  asserting  its  right  to  the  judgment. 

The  defendant  AUpeter  is  a  voluntary  bankrupt,  and  it 
appears  that  he  scheduled  plaintiff's  notes  as  subsisting  debts, 
and  that  he  was  discharged  from  all  his  debts  on  July.  23, 
1899.  There  is  nothing  to  show  that  this  counterclaim  was 
treated  as  an  asset  or  was  claimed  by  the  trustee  in  bank- 
ruptcy. Under  these  circumstances  it  is  a  subsisting  lia- 
bility against  plaintiff,  and  is  properly  enforceable  as  such 
by  AUpeter  s  surety  in  plaintiff's  suit  on  the  two  notes  not 
theretofore  prosecuted  to  judgment 

Plaintiff  contends  that  the  evidence  adduced  is  insufficient 
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to  authorize  the  assessment  of  any  damages  as  the  proximate 
result  of  its  failure  to  furnish  the  size  of  bottles  purchased 
from  it,  and,  if  such  damages  were  shown,  that  Altpeter 
waived  them  by  his  failure  to  inspect  the  bottles  when  he  re- 
ceived them  and  to  return  them,  and  that  his  use  of  them  in 
his  business  for  about  three  weeks  before  making  any  com- 
plaint that  they  did  not  comply  with  the  terms  of  the  pur- 
chase constitutes  an  acceptance  of  them.    There  is  evidence 
tending  to  show  tiiat  the  defect  in  the  size  of  the  bottles  was 
not  apparent  from  mere  observation;  that  Altpeter  believed 
they  were  of  the  proper  size,  and  first  learned  that  they  were 
not  from  the  complaints  of  his  customers  after  he  had  used 
them  for  some  weeks;  that  he  thereupon  had  them  tested, 
found  them  wanting,   and   immediately  notified  plaintiff. 
This  conduct  tends  to  show  that  he  acted  with  reasonable 
diligence,  and  precludes  the  inference  of  an  acceptance  of 
them  as  complying  with  the  order,  or  that  there  was  a  waiver 
of  any  damages  resulting  from  plaintiff's  default    Altpeter 
also  testifies  that  his  customers,  for  this  reason,  refused  to 
deal  with  him  thereafter,  unless  he  should  cease  using  these 
bottles  and  furnish  his  commodities  in  bottles  of  the  proi>er 
size;  that  he  was  unable  to  secure  bottles  of  the  regular  size 
in  the  market,  and  that  he  was  therefore  compelled  to  wholly 
abandon  his  business  for  that  season.     If  these  facts  are 
found,  then  these  consequences  are  within  the  natural  and 
probable  results  of  plaintiff's  default  to  comply  with  the 
agreement,  and  they  are  sufficiently  definite  in  their  charac- 
ter to  afford  reasonable  ground  for  estimating  the  damages 
they  occasioned. 

Upon  these  considerations  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial,  so  that  the  issues 
raised  by  the  counterclaim  may  be  litigated  in  the  action* 

By  the  Court. — It  is  so  ordered. 
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Iw  KB  Estate  of  Happel-Bossi  :  Baehb,  Claimant,  Re- 
spondent, vs.  BuELL  and  others,  Executors,  Appellants. 

September  2S — October  IS,  1907. 

Reference:  Failure  of  referee  to  find  on  material  facts:  Re-reference: 
Appeal  and  error:  Affirmance  of  findings:  Estates  of  decedents: 
Claims  quantum  meruit:  Evidence  necessary  to  establish  claim: 
Witnesses:  Competency:  Transactions  with  decedents:  Pay* 
ment:  Burden  of  proof:  Contracts:  Construction:  Compensation 
for  services, 

1.  A  court  has  the  ri£rht  to  re^refer  a  cause  irliere  a  referee  has 

failed  to  find  on  material  facte. 

2.  Whene  there  is  sufficient  competent  eyidenoe  to  support  the  find- 

ings a  Judgment  will  not  be  disturbed  because  incompetent  evi- 
dence was  admitted. 

3.  Inhere  a  claim  against  a  decedent's  estate  is  based  on  senrlces 

perfoimed  at  the  special  instance  and  request  of  the  deceased 
and  with  his  knowledge,  and  alleges  the  value  of  such  services* 
it  is  a  good  claim  on  quantum  meruit, 
1  On  such  claim  the  claimant  makes  out  a  prima  facie  case  by 
proof  of  performance  of  the  services  and  their  value. 

5.  Upon  a  claim  quantum  meruit  for  services  against  the  estate  of 

a  decedent  the  claimant  may  testify  as  to  the  performance  of 
the  services  and  their  value,  since  no  transaction  personally  with 
the  deceased,  within  the  meaning  of  sec.  4069,  Stats.  (1898),  is 
Involved. 

6.  Where  a  claim  quantum  meruit  for  services  against  the  estate 

of  a  decedent  is  supported  as  to  performance  and  value  by  both 
the  testimony  of  claimant  and  others,  findings  in  claimant's 
favor  are  held  supported  by  competent  evidence. 

7.  Payment  is  an  affirmative  defense,  and  the  burden  of  proof  Is  on 

the  party  alleging  it 

8.  Where  a  party  performing  services  was  to  receive  such  rranunera- 

tion  as  the  other  party  might  deem  reasonable,  and  such  other 
party  died  without  having  determined  their  value,  the  claimant 
is  entitled  to  recover  from  the  estate  the  reasonable  value  of 
such  services. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obsew  T.  Williams,  Circuit  Judge.    Affirmed. 
The  respondent  filed  his  claim  against  the  estate  of  Eliza- 
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beth  Happel-Bossi  on  account  of  services  alleged  to  have 
been  performed  for  the  deceased  between  April,  1896,  and 
April,  1901,  at  her  special  instance  and  request,  in  manag- 
ing certain  properties  belonging  to  her,  and  setting  forth 
that  the  services  were  reasonably  worth  $3,900,  and  that  no 
part  had  been  paid  except  the  sum  of  $30  received  April  3, 
1901,  and  that  there  was  due  and  owing  from  the  estate  of 
Elizabeth  Happel-Bossi,  deceased,  the  sum  of  $3,870  over 
and  above  all  legal  offsets  with  interest  from  April,  1901. 
The  claim  was  objected  to  by  the  executors  and  disallowed 
by  the  county  court  An  appeal  was  taken  to  the  circuit 
court,  and  the  matter  referred  to  Hon.  Ghistav  WoUaeger, 
Jr.,  to  hear,  try,  and  determine.  The  referee  made  his 
report  disallowing  the  claim,  and  by  the  fourth  and  fifth 
findings  of  fact  found  as  follows : 

"(4)  That  the  claimant  continued  in  the  employ  of  said 
Elizabeth  Happel-Bossi,  deceased,  as  above  set  forth,  without 
any  special  or  definite  arrangement,  understanding,  or  con- 
tract until  April,  1901 ;  and  that  for  his  services  he  was  to 
receive  such  remuneration  in  addition  to  the  rent  hereinafter 
referred  to  as  the  said  Elizabeth  Happel-Bossi  might  deem 
reasonable  or  determine.  (.5)  That  as  part  payment  of  his 
services  he  occupied  a  part  of  these  premises  rent  free,  and 
he  further  received  from  time  to  time  certain  sums  of  money 
from  said  Mrs.  Happel-Bossi,  deceased,  in  an  amount  un- 
known, in  payment  of  said  services." 

The  executors  moved  to  confirm  the  report  and  for  judg- 
ment. The  claimant  moved  to  set  aside  the  fifth  finding  of 
fact  and  to  find  that  the  deceased  did  not  determine  the 
amount  of  remuneration  in  addition  to  rent  which  claimant 
should  receive  for  his  services,  and  that  said  services  were 
reasonably  worth,  in  addition  to  rent,  the  sum  of  $2,346, 
and  that  as  part  payment  of  his  services  he  occupied  part  of 
the  premises  rent  free.  The  claimant  further  moved  to 
strike  out  the  conclusions  of  law  made  by  the  referee  and  to 
make  other  proposed  conclusions  of  law  to  the  effect  that  the 
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claimant  was  entitled  to  recover  $2,346,  or  that  the  matter 
be  re-referred  for  further  findings.  The  court  denied  the  mo- 
tion of  the  executors  to  confirm  the  report,  and  also  denied 
the  motion  of  the  claimant  for  new  findings  of  fact  and  con- 
clusions of  law^  except  that  there  should  be  added  to  the 
fourth  finding  of  fact  the  following:  "That  the  said  de- 
ceased during  her  lifetime  did  not  determine  the  amount  of 
remuneration  in  addition  to  free  rent  which  the  said  claimant 
should  receive  for  his  said  services."  And  further  ordered 
that  the  motion  of  the  claimant  fbr  re-reference  be  granted, 
and  that  the  matter  be  re-referred  to  Hon.  Gustav  Wollaeger, 
Jr.,  to  determine:  First,  what  was  the  reasonable  value  of 
serviceB  rendered  by  the  claimant  to  the  deceased  during  her 
lifetime;  second,  what  amount  was  paid  by  the  deceased  on 
accoimt  of  such  services;  third,  the  balance  due  claimant,  if 
any. 

No  additional  testimony  was  submitted  upon  the  re-ref- 
erenoe,  and  the  referee  made  his  amended  report  and  filed 
the  following  findings: 

"(1)  That  from  about  the  Ist  day  of  June,  1897,  to  the 
end  of  April,  1901,  the  claimant,  Charles  H.  Baehry  rendered 
services  and  performed  work  for  Elizabeth  Happel-Bossi, 
deceased,  collecting  rents  from  the  tenants  living  on  the 
properties  of  said  Elizabeth  Happel-Bossi,  and  further  in 
caring  for  her  real  estate  by  looking  after  necessary  repairs, 
inspecting  and  superintending  the  same,  and  personally  mak- 
ing a  great  many  repairs  in  and  about  said  real  estate. 
(2)  That  said  real  estate  above  referred  to  was  known  as 
XoB.  217,  219,  221,  223,  225,  227,  and  231  Wells  street,  and 
also  Nos.  206  and  208  Fourth  street,  in  the  city  of  Milwau- 
kee, county  of  Milwaukee,  and  state  of  Wisconsin,  and  con- 
sisted of  a  number  of  store  buildings,  old  houses,  small  cot- 
tages, sheds,  and  shacks,  which  were  in  need  of  continual 
attention  and  repairs.  (3)  That  the  collection  of  the  rents 
from  the  tenants  occupying  said  buildings  and  houses  re- 
quired a  great  deal  of  time  and  attention.  (4)  That  the 
claimant  continued  in  the  employ  of  said  Elizabeth  Happel- 
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Bossi,  deceased,  as  above  set  forth,  without  any  special  or 
definite  arrangement,  understanding,  or  contract  until  April, 
1901 ;  and  that  for  his  services  he  v^as  to  receive  such  re- 
muneration, in  addition  to  the  rent  hereinafter  referred  to, 
as  the  said  Elizabeth  Happel-Bossi  might  deem  reasonable 
or  determine.  (5)  The  said  Elizabeth  Happel-Bossi  died 
without  having  determined  the  value  of  the  services  of  said 
claimant  (6)  That  the  reasonable  value  of  said  services  so 
rendered  by  said  claimant  is  $2,233.57.  (7)  That  as  part 
payment  of  his  services  he  occupied  a  part  of  these  prem- 
ises rent  free ;  that  the  rental  value  of  tiie  premises  for  the 
term  so  occupied  was  $368 ;  that  he  further  received  a  pay- 
ment on  account  of  his  services  in  the  sum  of  $30 ;  and  that 
the  total  amount  of  payment  made  upon  his  said  claim 
against  the  deceased,  in  money  and  property,  at  its  reason- 
able value  was  $398.  (8)  That  there  is  due  to  said  claimant 
on  account  of  said  services  so  rendered  the  sum  of  $1,835.57.'* 

This  report  of  the  referee  was  confirmed  by  the  circuit 
court  and  judgment  rendered  in  accordance  therewith,  from 
which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  BietbrocJc  &  Riet- 
brock  and  E.  J.  Patterson,  attorneys,  and  F.  C.  Eschtveikr, 
of  counsel,  and  oral  argument  by  Mr.  Eschweiler. 

William  Kaumheimer,  attorney,  and  William  H.  Stafford, 
of  counsel,  for  the  respondent 

Kerwin,  J.  The  circumstances  surrounding  this  claim 
are  peculiar,  and  there  is  much  force  in  the  contention  of 
appellants  that  the  facts  and  circumstances  strongly  indicate 
that  the  first  finding  of  the  referee,  to  the  effect  that  the 
claimant  had  been  paid  for  his  services,  was  correct  How- 
ever, the  court  below  had  the  right  to  re-refer  the  case  be- 
cause of  failure  to  find  on  material  facts.  Upon  the  second 
reference  the  referee  found  in  favor  of  respondent,  and  the 
report  was  confirmed  by  the  court,  and  the  main  question 
is  whether  there  is  sufiicient  competent  evidence  to  support 
the  findings.    It  is  well  settled  that  if  there  is  sufficient  corn- 
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petent  evidence  to  support  the  findings  the  judgment  will 
not  be  disturbed  because  incompetent  evidence  was  admitted* 
Gudden  v.  Estate  of  Oudden,  113  Wis.  297,  800,  89  N.  W. 
Ill ;  Cutrie  v.  Michie,  123  Wis.  120,  101  K  W.  370.  So  we- 
are  brought  to  the  proposition  whether  there  is  sufficient 
competent  evidence  to  support  the  findings.  The  referee 
and  the  court  found  that  the  claimant  between  June  1,  1897, 
and  April,  1901,  rendered  services  for  deceased  without  any 
definite  agreement,  and  for  which  he  was  to  receive  sucb 
compensation  as  deceased  might  deem  reasonable  or  deter- 
mine, and  that  deceased  died  without  having  determined  the 
value  of  such  services;  that  the  value  of  the  services  is 
$2,233.57,  and  there  was  paid  in  money  and  property  $398). 
leaving  a  balance  due  of  $1,835.57. 

It  is  contended  by  appellants  that  the  claimant  relies  upon 
an  express  contract.  This  contention  is  not  supported  by  the 
claim  filed  or  by  the  findings.  The  daimant  declares  for 
services  performed  at  the  special  instance  and  request  of  de- 
ceased and  with  her  knowledge,  and  that  such  services  were 
reasonably  worth  $3,900.  This  is  a  good  claim  on  qvmUuni 
meruit,  and  would  be  supported  by  proof  of  performance  and 
value.  Upon  this  claim  all  that  was  necessary  for  claimant 
to  prove  in  order  to  make  out  a  prima  facie  case  was  the 
performance  of  the  services  and  their  value.  This  he  could 
do  by  his  own  testimony,  because  the  performance  of  the  al- 
leged services  and  their  value  did  not  involve  a  transaction 
personally  with  the  deceased,  within  the  meaning  of  sec. 
4069,  Stats.  (1898).  Besides,  there  is  evidence  in  the  record 
by  witnesses  other  than  the  claimant  of  the  performance  of 
the  services  and  their  value.  So  upon  this  proposition  the 
findings  are  well  supported  by  competent  evidence. 

The  performance  of  the  services  and  their  value  being  es- 
tablished by  competent  and  sufficient  evidence,  the  next  ques- 
tion is  whether  they  had  been  paid  for.  Upon  this  proposi- 
tion the  burden  of  proof  was  upon  the  appellants,  who  enr 
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deavored  to  make  the  proof  by  putting  in  evidence  the  re- 
spondent's bill  of  particulars,  which  contained  an  itemized 
statement  of  his  account  with  the  deceased  in  connection 
with  other  proof,  and  also  by  calling  respondent  as  an  ad- 
verse witness.  The  evidence  of  respondent,  when  called  by 
-appellants,  uttferly  failed  to  prove  payment  of  any  amount 
further  than  that  allowed  by  the  referee.  The  appellants 
also  produced  evidence  of  various  payments  of  small  amounts 
at  different  times,  which  the  evidence  tends  to  show  were 
not  in  payment  of  the  claimant's  services.  It  could  not  be 
determined  from  the  evidence  how  much  these  small  amounts 
aggregated,  or  whether  they  were  to  apply  on  the  respondent's 
•claim,  or  were  otherwise  expended  for  the  use  and  benefit  of 
the  property  of  deceased.  Obviously  the  referee  and  court 
below  found  they  were  not  paid  on  the  respondent's  claim. 
Payment  being  an  affirmative  defense,  it  was  incumbent  upon 
^appellants  to  prove  it,  and  we  cannot  say  that  the  findings  as 
to  the  amount  paid  and  balance  due  are  against  the  clear  pre- 
ponderance of  the  competent  evidence.  The  court  and  ref- 
eree found  upon  sufficient  evidence  that  respondent  was  to 
receive  for  his  services  such  remuneration,  in  addition  to 
the  rent  of  premises  occupied  by  him,  as  deceased  might 
-deem  reasonable,  and  that  deceased  died  without  having  de- 
termined the  value  of  such  services.  Under  such  circum- 
stances the  claimant  became  entitled  to  recover  the  reason- 
able value  of  his  services.  Toledo,  A.  A,  &  N.  M.  B.  Co.  v. 
Lott,  10  Ohio  Cir.  Ct  249;  Van  Arrrum  v,  Byington,  38 
111.  443.  The  appellants'  contention  thai  part  of  the  serv- 
ices for  which  claimant  seeks  to  recover  were  of  an  illegal 
nature  we  think  is  not  supported  by  the  evidence. 

We  think  the  judgment  of  the  court  below  should  not  be 
disturbed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 
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ScHULTz,  Eespondent,  vs.  Schultz,  Appellant 

Beptemher  26 — October  15,  1907. 

Appeal  and  error:  Appeal  from  order:  Sufficiency  of  certification  of 
records:  Homeatead:  Exemption  from  execution:  Alimony:  Judg- 
ment in  divorce  action:  Liens:  Enforcement  on  homestead  of 
husband:  **Any  real  estate  of  the  party  liable:''  Rights  of  execu- 
tion purchaser:  Writ  of  assistance, 

1.  An  order  allowing  a  writ  of  assistance  recited  that  it  came  on 
to  be  heard  upon  the  petition  of  plaintiff,  the  filing  of  an  affl- 
davlt  of  prejudice,  the  calling  In  of  another  Judge,  the  appear- 
ance of  the  parties,  the  filing  of  a  reply  to  the  petition  and  an 
answer  to  such  reply,  but  did  not  refer  to  any  other  papers  nor 
q>eclfically  recite  that  the  order  for  the  writ  was  made  upon 
the  several  papers  described.  The  certificate  of  the  clerk,  at- 
tached to  the  record,  was  to  the  effect  that  the  annexed  papera 
were  the  original  notice  of  appeal  and  undertaking,  the  original 
order  mentioned  in  the  notice  of  appeal,  and  all  the  original 
papers  used  by  each  party  on  the  application  for  the  order 
appealed  from.  On  the  hearing  of  the  motion  for  the  writ  refer- 
ence was  made  in  the  aflldavits  used  to  all  the  records,  files, 
and  proceedings  in  a  divorce  action  between  the  parties,  and 
proceedings  to  enforce  the  Judgment  in  that  action,  but  none  of 
these  were  recited  In  the  order  appealed  from  nor  transmitted 
with  the  appeal  papers.  No  motion  was  made  to  dismiss  the- 
appeal  for  Informality.  Held,  that  the  order  appealed  from 
and  the  certification  to  the  supreme  oourt  were  not  so  Informal 
as  to  require  that  court  to  dismiss  the  appeal  on  its  own  motion 
for  lack  of  Jurisdiction. 

1  Sec  2983,  Stats.  (1898),  exempts  a  homestead  from  seizure  or 
sale  on  execution,  from  the  lien  of  every  Judgment,  and  from 
liability  in  any  form  for  the  debts  of  the  owner,  "except  as 
otherwise  provided  in  these  statutes,"  and  sec.  2367  provides  in 
actions  for  divorce,  where  alimony  or  other  allowance  is  made 
for  wife  or  children,  that  the  court  "may  Impose  the  same  as 
a  charge  upon  any  specific  real  estate  of  the  party  liable."  Heli^ 
that  the  phrase  "any  real  estate  of  the  party  liable"  includes 
a  homestead. 
3.  Where,  In  an  action  by  the  wife  for  divorce,  the  court  adjudged 
that  the  husband  pay  a  certain  sum  to  the  wife  "as  a  Just  and 
equitable  share  of  their  property  both  real  and  personal,"  such 
Bum  may  lawfully  be  charged  as  a  lien  upon  real  estate  con- 
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stituting  the  homestead  of  the  husband,  to  be  enforced  in  such 

manner  as  the  court  shall  direct. 
4.  In  such  case  the  court's  action  in  ordering  the  issue  of  a  general 

execution  to  enforce  such  Judgment  was  proper,  did  not  release 

the  specific  lien  decreed  by  the  Judgment,  and  a  sale  thereunder 

was  valid. 
:5.  The  purchaser  at  such  execution  sale  having  applied  for  a  writ 

of  assistance,  and  the  husband  having  shown  no  legal  cause 

against  the  granting  of  the  writ,  the  writ  was  properly  granted. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  James  J.  Dick,  Judge.    Affirmed. 

The  appeal  is  from  an  order  allowing  a  writ  of  assistance. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Umbreit  <&  Umbreit. 

Carl,Bunge,  for  the  respondent. 

Timlin,  J.  The  order  appealed  from  recites  that  the 
motion. for  the  writ  came  on  to  be  heard  on  the  petition  of 
Augusta  SchvUz,  the  filing  of  an  affidavit  of  prejudice 
against  all  the  circuit  judges  for  Milwaukee  county  by  the 
appellant,  the  calling  in  of  the  Honorable  J.  J.  Dick,  circuit 
judge  of  the  Thirteenth  circuit,  to  hear,  try,  and  determine 
the  motion,  the  appearances  for  the  parties,  the  filing  of  a 
reply  to  said  petition,  and  the  filing  of  an  answer  to  said 
reply;  but  does  not  refer  to  any  other  papers,  and  does  not 
expressly  recite  that  the  order  for  the  writ  of  assistance  was 
made  upon  the  several  papers  described.  The  certificate  of 
the  clerk  of  the  circuit  court  is  to  the  effect  that  the  annexed 
and  foregoing  are  the  original  notice  of  appeal  and  under- 
taking, the  original  order  mentioned  in  said  notice  of  appeal, 
and  all  the  original  papers  used  by  each  party  on  the  appli- 
cation for  the  order  appealed  from.  In  the  papers  described 
as  aforesaid  is  a  description  of  the  judgment  by  quoting 
therefrom  as  follows: 

"The  said  defendant,  William  Schultz,  pay  to  the  plaint- 
iff, Augusta  Schultz,  the  sum  of  $1,600  as  alimony  and  as 
her  just  and  equitable  share  of  their  property  both  real  and 
personal,  said  alimony  or  allowance  to  be  for  the  full  pay- 
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ment  of  all  claims  that  the  plaintiff  may  have  against  the 
defendant  for  her  support  or  the  support  of  their  said  child, 
Hedwig  Schultz,  and  said  sum  of  $1,500  shall  be  in  lieu  of  all 
alimony  and  attorney's  fees  heretofore  ordered  and  for  the 
costs  of  this  action;  that  the  defendant,  William  Schultz, 
pay  to  the  plaintiff,  Augusta  Schultz,  the  said  $1,500  within 
thirty  days  after  the  service  of  a  copy  of  this  judgment  upon 
him,  the  said  WiUiam  Schultz;  that  said  payment  of  the  said 
$1,600  be  charged  as  a  lien  upon  the  following  described 
real  estate  of  the  defendant,  to  wit,  lot  No.  16  in  block  No. 
14  in  Plankinton's  addition  in  the  Ninth  ward  of  the  city  of 
Milwaukee,  with  the  dwelling  house  thereon;  that  the  cus- 
tody of  the  infant  child  of  the  parties  be  and  is  hereby 
awarded  to  the  plaintiff ;  and  that  upon  the  neglect  or  refusal 
of  the  defendant  to  make  such  payment  as  is  hereby  ad- 
judged, the  plaintiff,  upon  filing  an  aflSdavit  showing  such 
failure  or  refusal,  may  apply  to  the  court  for  an  order  for 
the  enforcement  of  the  same  in  such  manner  as  to  the  court 
may  seem  proper." 

A  motion  was  made  upon  notice  to  appellant  by  the  re- 
spondent for  the  enforcement  of  this  judgment.  The  court 
ordered  it  enforced  by  execution  sale.  The  execution  was 
delivered  to  the  sheriff  March  30,  1905.  The  premises  were 
sold  under  execution  May  22,  1905,  to  the  respondent  for 
the  sum  of  $1,600.  September  18,  1906,  a  sheriff's  deed  was 
issued  to  the  respondent  on  such  sale  and  she  demanded  pos- 
session of  the  premises  in  question,  which  possession  was 
refused,  whereupon  she  applied  for  the  writ  of  assistance 
in  question.  The  execution,  as  described  in  the  petition  for 
the  writ  of  assistance,  seems  to  have  been  a  general  execution. 
It  further  appeared  that  upon  the  motion  for  the  enforce- 
ment of  the  judgment  above  quoted  the  appellant  appeared 
and  resisted  the  motion  upon  the  ground  that  the  premises 
in  question  were  his  homestead,  but  this  objection  was  over- 
ruled and  the  writ  of  execution  allowed.  Upon  the  motion 
for  writ  of  assistance  the  appellant  again  appeared  in  opposi- 
tion and  showed  that  the  premises  in  question  constituted  his 
homestead.     Upon  this  hearing  reference  was  made  in  the 
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affidavits  used  to  all  reoords,  files,  and  proceedings  had  in 
the  divorce  action  and  the  proceedings  for  leave  to  enforce 
the  judgment  therein,  but  none  of  these  are  recited  in  the 
order  appealed  from  nor  transmitted  to  this  court  with  the 
appeal  papers.  No  motion,  however,  is  made  to.  dismiss  the 
appeal  on  this  ground,  but  it  might  be  well  to  refer  counsel  to 
sec  6  of  Circuit  Court  Rule  XI,  which  requires  all  orders 
of  the  court  or  a  judge,  whether  granted  ex  parte,  by  default,. 
or  otherwise,  to  briefly  refer  to  all  the  records,  petitions,  af- 
fidavits, and  other  papers  read  or  used  by  either  party  upon 
the  application  for  the  order,  and  to  the  case  of  Ellis  v.  Ash- 
hnd,  117  Wis.  575,  94  N.  W.  292,  and  cases  cited  in  the 
opinion.  The  order  appealed  from  and  the  certification  to 
this  court  are  not,  however,  so  informal  as  to  require  the  dis- 
missal of  this  appeal  siui  sponte  for  lack  of  jurisdiction. 
The  judgment  in  the  divorce  action,  as  quoted  above,  made 
the  sum  of  $1,500  therein  awarded  to  the  respondent  a 
specific  lien  upon  the  particular  tract  of  land  described, 
which  we  will  assume,  as  most  favorable  to  appellant,  was 
then  the  homestead  of  the  parties.  Was  this  within  the 
power  of  the  court  in  the  divorce  action  ?  SchuUz  v.  Schvliz, 
118  Wis.  228,  95  N.  W.  151,  sustains  this  power  by  impli- 
cation. Webster  v.  Webster,  64  Wis.  438,  25  N.  W.  434, 
holds  that  by  the  decree  of  divorce  the  court  may  divest  the 
husband's  title  to  the  homestead  and  vest  it  in  the  wife. 
RieM  V.  B{n{jenh€imer,  28  Wis.  84,  holds  that  a  husband  may 
by  deed  which  his  wife  does  not  sign  as  grantor  convey  the 
homestead  directly  to  the  wife.  Sec.  2983,  Stats.  (1898), 
as  it  existed  prior  to  the  enactment  of  ch.  269,  Laws  of  1901^ 
and  as  it  exists  after  that  amendment,  exempts  the  homestead 
from  seizure  or  sale  on  execution,  from  the  lien  of  every 
judgment,  and  from  liability  in  any  form  for  the  debts  of 
such  owner.  This  statute  is  expressly  subject  to  the  excep- 
tion, viz. :  ^* Except  as  otherwise  provided  in  these  statutes." 
Src.  2367,  Stats.   (1898),  provides  in  actions  for  divorce. 
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where  alimony  or  other  allowance  for  wife  or  children  is 
made,  the  court  ^'may  impose  the  same  as  a  charge  upon  any 
specific  real  estate  of  the  party  liable."  "Any  real  estate 
of  the  party  liable"  must  include  the  homestead,  unless  there 
is  some  ground  for  limiting  the  broad  generality  of  the  ex- 
pression. Such  ground  cannot  be  found  in  sec.  2983,  Stats. 
(1898),  considering  the  exception  therein  contained.  The 
cases  hereinbefore  cited  from  this  court,  as  well  as  the  gen- 
eral trend  of  decisions  outside  this  state,  favor  this  con- 
struction of  the  two  sections  of  the  statutes  above  referred  to. 
Best  V.  Zviavem,  53  Neb.  604,  74  N.  W.  64 ;  Blankenship 
V.  Blankenship,  19  JLan,  159;  Mahoiiey  v.  Mahoney,  59 
Minn.  347,  61  N.  W.  334.  We  conclude  that  the  homestead 
of  the  appellant  was  lawfully  charged  with  the  lien.  The 
issue  of  a  general  writ  of  execution  upon  the  order  of  the 
court  for  the  purpose  of  enforcing  this  judgment  could  not 
be  taken  to  have  released  the  specific  lien  decreed  by  the 
judgment.  Sec.  2967,  Stats.  (1898);  subd.  3,  sec.  2969, 
Stats.  (1898) ;  First  Nest.  Bank  v.  Qreemuood,  79  Wis.  269, 
276,  45  N.  W.  810,  48  N.  W.  421 ;  Bailey  v.  Hull  11  Wis. 
289.  This  case  is  not  ruled  by  Stanley  v.  Svllivan,  71  Wis. 
586,  37  N.  W.  801,  where  the  decree  of  divorce  awarded 
alimony  by  a  mere  money  judgment  which  became  a  lien, 
if  at  all,  only  by  docketing  the  judgment.  In  such  cases  an 
execution  issued  can  have  no  other  effect  than  an  execution 
issued  upon  any  other  money  judgment.  Having  arrived  at 
the  conclusion  that  the  execution  sale  under  the  decree  in 
question  was  valid,  conceding  that  the  premises  constituted  a 
homestead,  it  becomes  unnecessary  to  consider  the  question  of 
the  estoppel  of  the  appellant  by  the  order  for  the  issue  of 
execution  and  his  appearance  and  objections  to  the  granting 
of  such  order.  The  appellant  showed  no  legal  cause  against 
the  granting  of  the  writ,  and  the  writ  was  properly  granted 
under  sec.  3025,  Stats.  (1898). 

By  the  Court. — ^The  order  of  the  circuit  court  is  affirmed. 
Vou  133  —  9 
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Rainbh  and  wife,  Respondents,  vs.  Schultb,  Appellant. 

September  26 — October  15,  1907. 

Pleadings:  Cause  of  action:  Agreement  to  procure  insurance:  Insur- 
ance agent:  Want  of  authority:  Evidence:  Materiality:  Trial: 
Questions  for  jury:  Contracts:  Construction:  "Forthwith.'* 

1.  A  complaint  baaed  upon  an  express  oral  a^eement,  whereby  the 

defendant.  In  pursuance  of  the  application  of  plaintifCs  and  in 
consideration  of  a  promise  to  pay  an  ac^eed  premium,  under- 
took and  agreed  to  procure  forthwith  Insurance  on  plalntUCs' 
building,  then  in  process  of  construction,  In  a  definite  sum  for 
an  agreed  term,  is  held  to  state  a  good  cause  of  action. 

2.  If  such  was  in  fact  the  agreement  made.  It  is  Immaterial  whether 

the  defendant  at  the  time  had  authority  to  represent  and  bind 
some  umiamed  insurance  company  or  some  insurance  agent. 

3.  In  such  case  the  evidence,  stated  in  the  opinion,  is  held  to  be 

sufficient  to  take  the  case  to  the  Jury. 

4.  Under  such  contract,  ''forthwith"  entitled  defendant  to  a  reason- 

able time  to  procure  the  agreed  insurance. 

5.  In  such  case  it  was  doubted  whether  a  delay  of  two  days  between 

the  contract  and  a  fire  ought  not,  as  matter  of  law,  to  be  held 
unreasonable,  but  being  a  question  of  fact,  and  it  appearing 
that  the  trial  court  had  fully  and  fairly  submitted  that  question 
to  the  Jury,  and  had  refused  to  set  aside  a  verdict  in  favor  of 
plaintiff,  under  such  circumstances  submission  of  that  question 
was  not  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  ililwau- 
kee  county :  Warren  D.  Tarrant,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  January  26,  1905,  to  recover 
damages  for  failure  to  procure  insurance  on  a  building  in 
process  of  erection  as  agreed.  The  amended  complaint  al- 
leges, in  effect,  that  the  plaintiffs  are  husband  and  wife  and 
reside  at  the  place  stated;  that  in  October,  1904,  and  prior 
thereto  the  plaintiffs  were  and  ever  since  have  been  the  own- 
ers in  fee  and  in  possession  of  the  lot  described,  and  were 
then  erecting  a  residence  building  thereon,  which  was  par- 
tially completed  and  had  cost  the  plaintiffs  $1,200,  and  the 
same  was  then  worth  that  amount;  that  the  plaintiffs  were 
desirous  of  having  the  same  insured  against  loss  by  fire;  that 
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at  the  time  and  for  many  years  before  the  defendant  had  held 
himself  out  and  represented  himself  to  the  public  and  es- 
peciaUy  to  the  plaintiffs  as  an  insurance  agent  duly  author- 
ized to  contract  for  and  on  behalf  of  and  able  to  procure  fire 
insurance  on  buildings  in  that  locality  in  responsible  fire  in- 
surance companies;  that  the  plaintiff  Frank  Rcainer  then 
held  an  unexpired  fire  insurance  policy  on  the  plaintiffs' 
residence  in  the  same  vicinity  in  the  Continental  Insurance 
Company  of  New  York,  which  he  had  procured  through  the 
defendant,  believing  him  to  be  the  agent  of  that  company; 
that  in  consequence  of  such  representations  and  dealings  the 
plaintiffs  at  the  time  verily  believed  that  the  defendant  was 
such  insurance  agent;  that  in  that  belief  and  on  October  18, 
1904,  at  the  place  named,  the  plaintiffs  made  application  to 
the  defendant  for  insurance  of  said  building  so  in  process 
of  construction  in  the  sum  of  $1,200  at  the  rate  of  eighty 
cents  per  $100  for  three  years,  and  at  the  same  time  prom- 
ised  and  agreed  to  pay  to  the  defendant  his  reasonable 
charges  for  procuring  such  insurance,  including  the  premium 
therefor,  upon  the  delivery  to  the  plaintiffs  by  the  defendant 
of  the  written  policy  of  insurance  covering  said  premises; 
that  the  defendant  then  and  there  accepted  said  application 
upon  said  terms,  and  in  consideration  of  the  plaintiffs'  said 
promise  and  agreement  the  defendant  then  and  there  agreed 
and  tmdertook  to  procure  forthwith  such  insurance  of  said 
building  in  said  sum  at  said  rate  and  for  a  term  of  three 
years,  and  then  and  there  received  from  the  plaintiffs  a  full 
description  of  and  the  location  and  nature  of  said  building 
and  premises  and  all  particulars  in  relation  thereto  which  the 
defendant  desired  for  the  purpose  of  procuring  a  written 
policy  of  insurance  thereon  as  aforesaid ;  that  from  that  time 
imtil  after  the  fire  hereinafter  mentioned  the  plaintiffs  firmly 
believed  said  premises  were  covered  by  fire  insurance  in  the 
sum  of  $1,200  by  reason  of  said  contract  so  made,  and  that 
the  plaintiffs  have  at  all  times  since  entering  into  said  con- 
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tract  been  ready  and  willing  to  perform  the  same  on  their 
l^art;  that  early  in  the  morning  of  October  20,  1904,  the 
said  building,  without  any  fault  on  their  part,  was  totally 
destroyed  by  fire ;  that  the  plaintiffs  have  no  knowledge  or  in- 
formation as  to  how  the  said  fire  originated ;  that  after  said 
destruction  of  the  building  by  fire  and  on  the  morning  of 
October  20,  1904,  the  plaintiffs  notified  the  defendant 
thereof,  when  they  were  for  the  first  time  informed  by  the 
defendant  that  he  had  not  procured  any  insurance  on  the  said 
building  and  that  he  had  no  authority  to  oontraet  so  to  do; 
that  the  defendant  refused  and  still  so  refuses  to  recompense 
the  plaintiffs  for  the  loss  of  said  building  or  any  part  thereof; 
that  at  the  time  of  entering  into  said  contract  the  defendant 
was  not  an  insurance  agent  and  was  not  authorized  to  enter 
into  said  contract  for  or  on  behalf  of  any  insurance  com- 
pany or  person  whatsoever;  that  said  building  was  not  in- 
sured; that  the  defendant  wholly  failed  to  carry  out  his 
said  agreement  with  the  plaintiffs  to  procure  such  insurance 
and  failed  to  protect  the  plaintiffs  against  loss  by  reason  of 
the  destruction  of  the  building  by  fire,  and  in  consequence 
thereof  the  plaintiffs  were  damaged  in  the  sum  of  $1,200, 
for  which  they  pray  judgment,  with  costs.  The  defendant 
answered  by  way  of  admissions,  denials,  and  counter  all^a- 
tions.  At  the  close  of  the  trial  the  jury  returned  a  general 
verdict,  wherein  they  found  for  the  plaintiffs  and  assessed 
their  damages  at  $462.54,  with  interest  thereon  from  Octo- 
ber 20,  1904.  From  the  judgment  entered  thereon  in  favor 
of  the  plaintiffs  for  the  amount  stated,  and  costs,  the  defend- 
ant appeals. 

Edgar  L.  Wood,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Naih.  Pereles 
&  Sons,  attorneys,  and  Charles  8.  Carter,  of  coimsel,  and 
oral  argument  by  Mr.  Carter. 

Cassobay,  0.  J.  We  are  constrained  to  hold  that  the 
amended  complaint  states  a  good  cause  of  action  against  the 
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defendant.  Such  cause  of  action  as  therein  alleged  is  based 
upon  an  express  oral  agreement,  whereby  the  defendant,  in 
pursuance  of  the  application  of  the  plaintiffs  and  in  con- 
sideration of  the  promise  made  by  them,  undertook  and 
agreed  to  procure  forthwith  insurance  on  the  building  of  the 
plaintiffs,  then  in  process  of  construction,  in  the  sum  of 
$1,200  for  the  period  of  three  years,  and  for  which  the  plaint- 
iffs then  agreed  to  pay  the  defendant  at  the  rate  of  eighty 
cents  for  each  $100.  If  such  was  in  fact  the  agreement  made, 
then  it  was  immaterial  whether  the  defendant  at  the  time  had 
authority  to  represent  and  bind  some  unnamed  insurance 
company  or  some  insurance  agent.  Mechem,  Agency,  §§  554, 
558 ;  Beymer  v.  Bonsall,  79  Pa.  St  298 ;  Baldwin  v.  Leonard, 

39  Vt.  260 ;  CampbeU  v.  Am.  F.  Ins.  Co.  73  Wis.  100,  109, 

40  K  W.  661 ;  Stehlich  v.  MUimuhee  M.  Ins.  Co.  87  Wis. 
322,  58  N.  W.  379;  Olwer  v.  Moranveiz,  97  Wis.  332,  72 
IT.  W.  877.  The  defendant  certainly  had  authority  to  bind 
himself  to  procure  such  insurance.  The  evidence  tending 
to  prove  that  the  defendant  made  such  contract  was  sufficient 
to  take  the  case  to  the  jury.  According  to  such  evidence  the 
insurance  was  to  be  procured  "forthwith."  Of  course  the 
defendant  was  entitled  to  a  reasonable  time  within  which 
to  procure  the  same.  The  plaintiffs  claim  that  the  contract 
was  made  October  18,  1904,  and  that  the  fire  occurred  on  the 
morning  of  October  20,  1904.  We  have  had  some  doubt 
whether  it  ought  not  to  be  said,  as  a  matter  of  law,  under  the 
circumstances  disclosed  in  the  evidence,  that  such  delay  in 
procuring  such  insurance  was  not  unreasonable.  But  the 
question  whether  such  delay  was  reasonable  or  unreasonable 
w»s  one  of  fact,  and  it  was  fully  and  fairly  submitted  to  the 
jury  by  the  trial  court.  That  court  refused  to  set  aside  the 
verdict,  and  we  cannot  say  that  it  is  not  sustained  by  the  evi- 
dence. There  are  no  other  questions  in  the  case  calling  for 
consideration. 

By  (he  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Dubbin,  Plaintiff:  Weaver,  Assignee,  Respondent,  vs. 
Shennebs,  Appellant 

September  26 — Octol>er  15,  1907. 

MiWtgageB:  Foreclosure:  Distribution  of  swrplus:  Estoppel:  Cove- 
nants for  quiet  enjoyment:  Wfiat  constitutes  a  l>reacK 

1.  In  proceedings  to  distribute  surplus  moneys  arising  from  a  fore- 
closure sale  it  appeared,  among  other  things,  that  S.,  the  de- 
fendant, having  the  record  title  to  land,  mortgaged  it  to  secure 
his  note,  and  the  note  and  mortgage  came  into  D.'s  hands  as 
cm  innocent  purchaser  in  due  course.  After  the  execution  of 
the  mortgage  the  land  was  deeded  to  M.,  with  a  covenant  for 
quiet  enjoyment  as  against  all  persons  claiming  under  S.,  and 
the  deed  recorded.  M.  then  mortgaged  the  land  to  secure  his 
own  note,  and  a  Judgment  of  foreclosure  and  sale  thereon  was 
purchased  by  W.  and  had  not  been  paid.  A  senior  mortgage  on 
the  same  land  was  then  foreclosed  in  an  action  in  which  the 
holders  of  both  the  S.  and  M.  mortgages  were  made  parties 
and  a  surplus  resulted,  not  large  enough  to  pay  the  M.  mort- 
gage, but  large  enough  to  pay  the  S.  mortgage  and  have  a 
balance  to  apply  on  the  M.  mortgage.  At  this  time  D.  had 
commenced  an  action  at  law  on  the  note  secured  by  the  S.  mort- 
gage and  W.  had  purchased  the  cause  of  action,  so  that  W. 
had  become  the  owner  of  all  rights  under  both  the  S.  and  M. 
notes  and  accompanying  mortgages  and  causes  of  action.  By 
stipulation  of  the  parties  all  proceedings  affec^ng  the  distri- 
bution of  the  surplus  were  consolidated  with  the  action  at  law 
on  S.'s  note.    Held: 

(1)  W.  was  entitled  to  withdraw  the  whole  surplus  and  have 
It  applied  on  the  Judgment  on  the  M.  mortgage. 

(2)  S.  was  estopped  to  insist  that  enough  of  the  surplus  be 
applied  on  the  S.  note  and  mortgage  to  pay  them. 

(3)  W.  was  entitled  to  a  Judgment  against  S.  for  the  amount 
due  on  his  own  note. 

2.  A  covenant  for  quiet  enjoyment  is  prospective  in  its  operation 
and  is  not  breached  by  the  mere  existence  of  an  incumbrance, 
nor  by  anything  short  of  eviction,  actual  or  constructive,  from 
the  whole  or  a  part  of  the  premises. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wabrbn  D.  Tarkawt,  Circuit  Judge.    Affrnned. 
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This  is  an  action,  brought  by  Durbin  June  15,  1903,  upon 
a  promiasory  note  for  $1,300  alleged  to  have  been  executed 
by  the  defendant  April  7,  1900,  payable  three  years  after 
date  to  the  order  of  Henry  Herman,  and  transferred  by  him 
to  the  plaintiff  December  12,  1901.  The  defendant  by  an- 
swer specifically  denied  that  he  ever  executed  the  note  in 
suit.  Further  answering,  he  alleged  the  following  facts: 
That  he  executed  a  note  of  like  tenor  and  date  to  Henry 
Herman,  secured  by  a  mortgage  on  certain  real  estate  in 
Milwaukee,  April  7,  1900 ;  that  both  the  note  and  mortgage 
were  executed  without  consideration  and  as  an  accommoda- 
tion to  said  Herman,  for  whose  benefit  he  then  held  the  legal 
title  of  the  mortgaged  real  estate;  that  December  11,  1900, 
at  Herman's  request,  he  conveyed  the  land  to  one  George 
Mindeman  in  trust  for  Herman,  and  that  Herman  accepted 
such  conveyance  in  satisfaction  of  the  note  and  mortgage; 
that  after  the  coromenoement  of  this  action  one  Borst,  who 
owned  a  prior  mortgage  on  the  land,  foreclosed  the  same  in 
an  action  in  which  Durbin  and  others  were  defendants,  and 
that  a  foreclosure  sale  was  had  in  said  action  which  resulted 
in  a  surplus  of  $2,629.87,  after  paying  the  Borst  mortgage, 
which  was  properly  applicable  to  the  payment  of  the  Herman 
mortgage,  which  mortgage  was  thereafter  assigned  to  Durbin 
and  by  him  to  Richmond  T.  Weaver;  that  thereafter  the  de- 
fendant petitioned  the  court  in  which  said  foreclosure  judg- 
ment was  rendered  that  enough  of  said  surplus  be  paid  to 
said  Weaver  to  discharge  said  Herman  note  and  mortgage, 
and  said  Weaver  refused  to  receive  said  surplus  in  discharge 
of  the  last-named  mortgage,  but  petitioned  that  said  surplus 
be  paid  to  him  in  discharge  of  a  subsequent  mortgage  exe- 
cuted by  Mindeman  to  Herman ;  that  said  proceedings  were 
still  undetermined,  but  that  the  court  had  permitted  Weaver 
to  withdraw  the  surplus  without  prejudice  to  the  rights  of 
the  defendant  and  subject  to  the  further  order  of  the  court, 
and  that  any  liability  of  the  defendant  to  Weaver  upon  the 
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caufie  of  action  named  in  the  complaint  had  in  fact  been  dis- 
charged  by  the  payment  of  said  surplus  into  court  and  by 
the  tender  to  him  of  enough  thereof  to  discharge  the  note 
in  suit  By  stipulation  of  the  parties  the  proceedings  for 
distribution  of  the  surplus  aforesaid  were  consolidated  with 
this  action  and  the  consolidated  action  came  to  triaL  The 
legal  issue  arising  on  the  defendant's  denial  of  the  execution 
of  the  note  in  suit  was  first  tried  before  a  jury  and  a  verdict 
rendered  finding  that  the  note  was  executed  and  delivered 
by  the  defendant^  and  no  error  is  now  claimed  on  the  trial 
of  this  issue.  Thereafter  the  equitable  issue  concerning  the 
proper  application  of  the  surplus  arising  on.the  foreclosure 
of  the  Borst  mortgage  was  tried  by  the  court  by  consent  of 
the  parties^  and  the  court  found  the  following  additional 
facts,  viz. :  That  by  the  mortgage  given  by  Shetmers  to  Her- 
man April  7,  1900^  Shetmers  covenanted  that  he  had  good 
title  free  from  incumbrances,  and  Ijiat  he  would  warrant 
and  defend  the  same;  that  Herman  assigned  said  mortage 
with  the  note  to  Durbin  December  12,  1901,  for  value  aad  in 
due  course  and  without  notice  of  any  fact  impeaching  his 
title;  that  Durbin  on  the  16th  day  of  February,  1903,  as- 
signed his  cause  of  action  on  the  $1,300  note  to  Richmond 
T.  Weaver,  who  now  owns  the  same;  that  Shetmers  conveyed 
the  mortgaged  land  December  11,  1900,  to  George  Minde- 
man  by  deed  in  which  he  warranted  to  Mindeman  and  his 
heirs  and  assigns  quiet  and  peaceable  possession  against  all 
persons  claiming  under  him  (Shenners),  which  deed  was 
duly  recorded  on  the  following  day;  that  on  said  11th  day 
of  December,  1900,  Mindeman  executed  and  delivered  his 
note  for  $6,500  to  Herman,  secured  by  mortgage  on  said 
land,  containing  covenants  of  seisin  and  warranty  and  against 
incumbrances,  which  mortgage  was  duly  recorded  December 
26,  1900 ;  that  Herman  sold  and  transferred  said  last-named 
note  and  mortgage  to  Josephine  Thorpe  September  11,  1902, 
who  thereafter  foreclosed  the  same  and  obtained  judgment 
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of  foreclosure  and  sale  for  the  sum  of  $7,440.13  April  8, 
1904,  which  is  still  unpaid,  and  which  judgment  was  sold 
and  assigned  to  Richmond  T.  Weaver  December  31,  1904, 
and  is  still  owned  by  him;  that  one  Borst  held  a  mortgage 
upon  said  lands  prior  to  both  of  the  Herman  mortgages 
which  he  forecloeed  in  an  action  to  which  Thorpe,  Mindeman, 
and  Durbin  were  parties  and  obtained  judgnfent  of  fore- 
closure March  7,  1904,  which  went  to  sale  May  3,  1905, 
and  realized  $5,500  and  produced  a  surplus,  after  paying  the 
Borst  mortgage  and  costs  and  taxes, — the  sum  of  $2,639.87, 
which  was  deposited  in  court;  that  both  Shetmers  and 
Weaver  appeared  in  the  proceedings  for  the  distribtrtion  of 
this  surplus,  Shermers  claiming  that  the  whole  surplus  should 
be  applied  aad  paid  to  him  on  the  Thorpe  judgment,  and 
that  the  parties  stipulated  that  the  matters  in  issue  on  said 
proceedings  for  distribution  of  surplus  be  heard  in  the  pres- 
ent action,  and  that  the  determination  of  the  court  in  this 
action  be  deemed  a  determination  of  the  matters  in  issue 
in  said  proceedings.  Upon  these  facts  the  trial  court  con- 
cluded that  Weaker,  as  assignee  of  the  plaintiff,  was  entitled 
to  judgment  for  the  amount  due  on  the  $1,300  note,  and  that 
the  equitable  defense  should  be  dismissed,  and  entered  judg- 
ment to  that  effect,  from  which  the  defendant  appeals. 

Edgar  L.  Wood,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Charles  J.  Weaver, 
and  oral  argument  hy  F.  A,  Geiger. 

WiNSLOw,  J.  The  facts  appear  to  be  complicated,  but 
are  in  fact  quite  simple.  Shermers,  having  record  title  in 
fee  to  the  land  in  question,  mortgaged  it  to  Herman  to  secure 
his  note  for  $1,300,  and  the  note  and  mortgage  came  into 
the  hands  of  the  plaintiff  as  an  innocent  purchaser  in  due 
course*  After  the  execution  of  the  mortgage  he  deeded  the 
land  to  Mindeman,  with  a  covenant  of  quiet  enjoyment  as 
against  all  persons  claiming  under  him,  and  the  deed  was 
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duly  recorded.  Mindeman  then  mortgaged  the  land  to  se- 
cure his  own  note  of  $6,500,  and  this  note  and  mortgage 
were  transferred  to  Thorpe  and  foreclosed,  and  the  judgment 
purchased  by  Weaver.  A  senior  mortgage  on  the  same  land 
was  then  foreclosed  in  an  action  in  which  the  holders  of 
both  the  Sherviwrs  and  Mindeman  mo(rtgages  were  made 
parties,  and -a  surplus  resulted  not  large  enough  to  pay  both 
of  the  last-named  mortgages,  but  large  enough  to  pay  the 
Shenners  mortgage  and  leave  a  balance  to  apply  on  the  Min- 
deman mortgage.  At  this  time  plaintiff  had  commenced  his 
action  at  law  on  the  $1,300  note,  and  Weaver  had  purchased 
the  cause  of  action,  so  that  he  had  become  the  owner  of  all 
rights  under  both  the  Shenners  and  Mindeman  notes  and  the 
accompanying  mortgages  and  causes  of  action.  Of  course 
Weaver  was  entitled  to  draw  this  surplus,  because,  even  if 
the  Shenners  mortgage  were  discharged,  he  still  owned  the 
Mindeman  mortgage  and  judgment,  and  this  was  consider- 
ably larger  than  the  entire  surplus ;  but  the  question  is,  and 
this  is  really  the  only  question  in  the  case :  Should  enough  of 
this  surplus  be  applied  on  the  Shenners  note  and  mortgage 
to  pay  them  and  thus  defeat  any  personal  judgment  against 
Shermers  on  his  note  of  $1,300  ?  The  answer  to  this  ques- 
tion must  plainly  depend  upon  the  effect  to  be  given  to  Shen- 
ners* limited  covenant  for  quiet  enjoyment  in  his  deed  to 
Mindeman  as  against  the  owner  of  the  Mindeman  mortgage 
and  judgment,  i.  e.  Weaver.  The  covenant  for  quiet  enjoy- 
ment is  prospective  in  its  operation  and  is  not  breached  by 
the  mere  existence  of  an  incumbrance,  nor  in  fact  by  any- 
thing short  of  eviction  actual  or  constructive  from  the  whole 
or  a  part  of  the  premises.  FdUcner  v.  Woodard,  104  Wis. 
608,  80  N.  W.  940.  From  this  principle  it  is  claimed  that 
the  application  of  the  surplus  here  to  the  payment  of  the 
$1,300  mortgage  will  not  be  a  breach  of  the  oovenant  for 
quiet  enjoyment  given  to  Mindeman. 

The  further  contention  is  made  that  the  covenant  runs 
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only  with  the  legal  title  to  the  land  (Wright  v.  Sperry,  21 
Wis.  331),  and  that,  as  a  mortgagee  only  acquires  an  equi- 
table title,  neither  Thorpe  nor  her  assignee  can  enforce  the 
covenant  made  with  Mindeman  or  receive  any  benefit  there- 
from. It  does  not  seem  to  us  necessary  to  consider  these 
propositions  or  decide  whether  they  are  correct  or  not  It  is 
entirely  clear  to  our  minds  that  the  facts  show  a  plain  case 
of  estoppel  against  Shenners.  He  put  a  mortgage  upon  his 
land  and  then  deeded  it  to  Mindeman  with  a  oovenant  to 
protect  the  possession  of  Mindeman  and  his  assigns  against 
his  own  (Shermers')  acts.  This  meant  that  he  would  pay 
the  mortgage  or  procure  its  discharge  before  foreclosure.  By 
this  public  record  he  practically  stated  to  all  who  might  deal 
with  the  land  in  any  way  that  he  remained  obligated  to  pay 
or  discharge  the  mortgage  and  would  do  so  before  it  ripened 
into  a  title.  Josephine  Thorpe  advanced  her  money  and 
purchased  the  Mindeman  mortgage  in  reliance  upon  this 
public  declaration,  and  Weaver  has  succeeded  to  her  rights. 
To  require  this  first  mortgage  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  land  before  the  Thorpe  mortgage  is  paid 
would  be  allowing  Shenners  to  radically  change  his  position 
upon  the  faith  of  which  Weaver  s  assignor  acted,  and  would 
amount  to  permitting  a  foreclosure  of  Shenners'  mortgage  in 
his  own  favor.  The  well-established  principles  of  estoppel 
forbid  such  a  change  of  position. 

We  have  found  no  authorities  upon  the  precise  proposition 
here  presented,  but  the  result  we  have  reached  seems  to  us  to 
be  supported  by  unanswerable  logia 

By  the  Court. — Judgment  affirmed. 
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Ik  B£  Estate  of  Hanlin:  Killilea,  Administrator,  Ap- 
pellant, vs.  Douglas,  Eespondent. 

Beptetiiber  B& — October  15t  1907. 

MorigagcB:  Foreclosure:  Proper  parties:  Forum  for  enforcement  of 
liability  of  deceased  mortgagor:  County  courts:  Judgments: 
Res  adjudlcata:  Limitation  of  actions:  Accrual  of  right  of  ac- 
tion: Covenants  against  incumbrances:  Covenants  runnirnf  ^^h 
the  land:  Breach:  Nominal  and  substantial  damages:  Accrual  of 
cause  of  action  against  deceased  covenantee, 

1.  In  caae  oC  the  enforcement  of  a  mortgage  by  foreclosure  sntt 

after  the  decease  of  the  mortgagor  and  the  appointment  of  an 
administrator  of  hia  estate  the  latter  is  not  a  proper  party  for 
the  purpose  of  establishing  liability  of  such  estate  for  the  mort- 
gage indebtedness;  such  liability  being  enforceable  only  in  the 
proper  oounty  court 

2.  The  administrator  of  the  estate  of  a  deceased  person  having  been 

made  a  defendant  in  a  foreclosure  action  to  enforce  a  mortgage 
given  by  the  decedent  with  'the  owner  of  the  mortgaged  premises 
by  a  deed  with  full  covenants  from  the  deceased;  and  a  Judg- 
ment having  been  rendered,  among  other  things,  decreeing  the 
administrator  to  be  personally  liable  in  his  representative  ca^ 
pacity  for  the  mortgage  indebtedness,  and  he  having  appealed, 
resulting  in  such  decree  being  reversed  ns  to  him  because  of  It 
not  being  proper  in  the  action  to  settle  the  question  of  the 
liability  of  the  estate  for  the  indebtedness,  and  subsequently  the 
cause  having  been,  accordingly,  dismissed  as  to  the  admlnls* 
trator,  the  liability  of  the  estate  for  the  mortgage  indebted* 
ness  and  to  the  covenantee  under  the  deed  aforesaid  in  case  of 
his  paying  off  the  same  for  his  protection,  is  left  wholly  unadju- 
dicated. 

3.  The  statute  of  limitations,  sec.  3860,  Stats.   (1898),  b^ars  on  a 

right  from  the  time  there  is  a  cause  of  action  to  enforce  it. 

4.  A  cause  of  action  does  not  accrue  until  the  party  owning  It  is 

entitled  to  begin  and  prosecute  an  action  thereon.  It  accrues 
at  the  moment  when  he  has  a  legal  right  to  sue  on  it  and  no 
earlier. 
•5.  There  is  a  technical  breach  of  the  covenant  against  incum- 
brances in  a  conveyance  of  real  estate,  in  case  of  there  beins 
an  outstanding  mortga^ge  upon  the  property,  as  soon  as  the  deed 
is  delivered,  but  it  only  gives  rise  to  an  action  by  the  covenantee 
for  nominal  damages. 
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€.  In  case  of  a  conveyance  of  land  with  full  covenants  and  there 
being  an  outstanding  mortgage,  no  action  lies  for  substantial 
damages  in  advance  of  an  eviction,  or  the  owner  of  the  land 
entitled  to  the  benefit  of  the  covenant  paying  oil  the  incum- 
branoe. 

7.  The  covenant  against  Incumbrances  runs  with  the  land  and 

inures  to  the  owner  who  suffers  ouster  or  who  is  damaged  by 
being  compelled  to  extinguish  the  incumbrance.  Such  covenant 
is  not  breached,  except  technically,  in  advance  of  eviction  or 
the  suffering  of  actual  damages,  hence  no  right  of  action  for 
each  a  breach  accrues  until  such  time. 

8.  The  right  of  action  for  substantial  damages  for  breach  of  a  cov- 

•naxLt  against  incumbrances,  which  runs  with  the  land.  Is  re- 
garded as  distinct  from  the  technical  breach  occurring  at  the 
time  of  the  delivery  of  the  deed;  the  time  when  the  cause  of 
action  to  remedy  one  accrues,  bears  no  relation  to  the  time  when 
the  cause  of  action  arises  to  remedy  the  other. 

9.  A  cause  of  action  for  breach  of  covenant  against  incumbrances 

made  by  a  person  subsequently  deceased  does  not  arise  so  as- 
to  be  enforceable  against  his  estate  until  the  covenantee  or 
some  person  entitled  to  the  benefit  of  the  covenant  shall  have- 
inflered  actual  damages. 
[Syllabus  by  Majushall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Appeal  from  a  judgment  allowing  a  claim  against  the 
estate  of  Margaret  Hanlin. 

The  facts  of  the  case  are  these:  B,  Bruce  Douglas  is  the 
owner  of  lot  14,  block  223,  Cambridge's  subdivision  No.  2, 
in  the  Eighteenth  ward  of  the  city  of  Milwaukee,  Wisconsin. 
He  obtained  his  title  by  deed  with  full  covenants  from  Mary 
Jane  Hayes  and  Thomas  E.  Hayes,  her  husband,  Septcmber- 
3,  1898,  the  deed  being  duly  recorded  September  6,  1898. 
The  grantee,  Mary  Jane  Hayes,  obtained  title  from  the  de- 
ceased by  deed  with  full  covenants,  January  15,  1898,  which 
deed  was  duly  recorded.  When  the  deceased  made  such 
deed,  part  of  the  premises  was  under  mortgage  made  by  her 
and  her  husband,  dated  November  25,  1891,  and  duly  re- 
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corded.  There  was  a  pretended  release  of  the  mortgage,  but 
it  was  fraudulently  obtained  and  placed  upon  record.  The 
mortgage  was  duly  foreclosed,  judgment  being  rendered  No- 
vember 26,  1904,  in  which  the  indebtedness  secured  was 
fixed  at  $1,580.16.  In  the  foreclosure  action  the  adminis- 
trator of  the  estate  of  the  deceased  and  B.  Bruce  Douglas 
were  made  defendants.  No  issue  was  joined  in  the  action 
by  the  pleadings  as  regards  the  liability  of  the  administrator 
for  the  indebtedness  secured  by  the  mortgage.  Neverthe- 
less, at  the  request  of  R.  Bruce  Douglas  findings  were  made 
to  the  effect  that  he  was  so  liable.  The  administrator  ap- 
pealed from  the  judgment.  In  the  proceedings  upon  the 
appeal  Douglas  did  not  participate.  The  appeal  resulted  in 
the  court  holding  that  the  question  of  whether  the  estate 
of  Margaret  Hanlin  was  liable  for  the  indebtedness  secured 
by  the  mortgage  was  not  one  proper  to  be  settled  in  the  ac- 
tion. The  judgment  was  therefore  reversed  as  to  the  ad- 
ministrator and  remanded  to  the  trial  court,  where  the  com- 
plaint as  to  him  was  dismissed.  Thereafter  Douglas  was 
obliged  to,  and  did,  redeem  the  mortgaged  premises  from 
the  judgment  of  foreclosure.  The  redemption  was  made 
February  16,  1906,  the  amount  paid  being  $1,721.23.  Mr. 
Douglas  reasonably  expended  in  resisting  the  foreclosure 
$187.77.  The  time  for  filing  general  claims  against  the 
estate  of  the  deceased  expired  the  1st  day  of  January,  1902. 
Douglas  filed  his  claim  February  26,  1906. 

Upon  findings  of  the  court  as  to  the  facts  corresponding 
with  the  foregoing  statement,  the  legal  conclusion  was 
reached  that  the  claimant's  demand  accrued  and  became  ab- 
solute after  the  time  limited  for  general  creditors  to  present 
their  demands;  that  it  was  seasonably  filed,  and  that  there 
was  justly  due  thereon  $1,909.50,  with  interest  from  Feb- 
ruary 16,  1906.  Judgment  was  rendered  accordingly,  from 
which  this  appeal  was  taken. 

Adolph  Huehschmaivn,  for  the  appellant. 
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For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
<6  Qvarles,  attorneys,  and  J.  F.  Quarles,  Jr.,  of  counsel,  and 
oral  argument  by  /.  F.  Quarles,  Jr. 

MasshalIj,  J.  The  point  is  made  by  the  learned  counsel 
for  appellant  that  the  judgment  in  the  foreclosure  suit  is 
res  adjudicata  of  whether  the  estate  is  liable  to  pay  the  in- 
debtedness which  was  the  ground  of  respondent's  claim.  As 
indicated  in  the  statement,  no  issue  was  raised  in  the  fore- 
closure suit  on  that  subject,  though  at  the  request  of  respond- 
ent the  trial  court  therein  made  findings  that  the  administra- 
tor of  the  estate  of  the  deceased  was  personally  responsible 
for  the  mortgage  indebtedness  and  judgment  was  so  ren- 
dered, and  it  was  afterwards  in  due  proceedings  to  that  end 
reversed  and  the  cause  dismissed  as  to  him.  It  seems  quite 
plain  that  the  question  of  whether  the  estate  of  Margaret 
Hanlin  was  liable  for  the  mortgage  indebtedness  was  thus. 
effectually  removed  from  the  case  and  that  it  necessarily 
carried  with  it  all  opportunity  for  litigating  whether  the 
estate  was  liable  over  to  respondent  in  case  of  his  paying  off 
the  indebtedness. 

Whatever  liability  there  was  of  the  estate  oa  account  of 
the  mortgage  indebtedness,  from  any  point  of  view,  was 
manifestly  enforceable  only  by  proper  proceedings  in  the 
county  court,  and  after  the  reversal  of  the  judgment  in  the 
foreclosure  action  there  was  nothing  left  in  that  case  pass- 
ing upon  respondent's  rights  in  any  way  whatever.  The 
administrator  was  not  a  necessary  or  proper  party  to  the 
foreclosure  as  regards  the  liability  of  the  estate  for  any 
claim  enforceable  in  the  county  court,  and  for  that  reason, 
as  plainly  appears  by  the  decision  of  this  court,  he  was  dis- 
missed from  the  suit 

The  point  above  treated  being  disposed  of,  the  case  comes 
down  to  this:  Was  respondent's  demand  extinguished  by 
the  statute  of  nonclaim,  sec  3860,  Stats.  (1898),  before  the 
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claim  was  filed  in  the  county  court?  Such  section  provides 
that  ^4f  the  claim  of  any  person  shall  accrue  or  become  ab- 
solute at  any  time  after  the  time  limited  for  creditors  to 
present  their  claims  the  person  having  such  claim  may  pre- 
sent it  to  the  county  court  and  prove  the  same  at  any  time 
within  one  year  after  it  shall  accrue  or  become  absolute.  .  .  ." 

It  must  be  conceded,  as  the  fact  is,  that  if  xespondent'a- 
cause  of  action  did  not  accrue  till  he  paid  off  the  incum- 
brance,  then  his  claim  was.  seasonably  filed ;  that  the  statu te^ 
of  limitations  operates  upon  a  claim  only  from  the  time  there- 
is  a  complete  cause  of  action  to  enforce  it,  and  that  if  re- 
spondent had  no  such  cause  till  he  extinguished  the  incum* 
brance  he  was  entitled  to  recover. 

When  did  the  respondent's  cause  of  action  mature  ?  That 
would  seem  to  be  so  plainly  ruled  by  Pillsbury  v.  Mitchell, 
6  Wis.  17 ;  Mecklem  v.  Blake,  22  Wis.  495 ;  Eaten  v.  Lyman^ 
30  Wis.  41 ;  and  Johnson  v.  Brice,  102  Wis.  675,  78  N.  W. 
1086,  that  we  need  not  go  elsewhere  for  authority. 

True,  an  action  for  nominal  damages  accrues  in  the  cir- 
cumstances of  this  case  as  soon  as  the  deed  is  given.  The  au- 
thorities are  all  in  harmony  to  that  extent,  but  until  eviction, 
in  such  a  case,  there  is  no  opportunity  to  recover  substantial 
damages  such  as  in  this  instance,  the  amount  paid  to  remove- 
the  incumbrance,  till  payment  occurs.  In  Johnson  v.  Brice, 
ffupra,  the  court  said  in  harmony  with  previous  adjudications^ 
and  authorities  generally: 

"While  a  covenantee  is  not  bound  to  discharge  the  incum- 
brance before  bringing  suit  for  a  breach  of  it,  unless  he 
suffers  actual  damages  by  effecting  such  a  discharge  before^ 
suit  he  can  recover  only  nominal  damages." 

While  the  rule  is  universally  and  freely  conceded  that  the- 
statute  of  limitations  commences  to  run  only  from  the  time 
the  cause  of  action  accrues,  there  is  often  a  controversy  as 
to  when  that  time  arrives.  The  unfailing  test  is,  in  the  ab- 
sence  of  some  statute  to  the  contrary,  whether  the  party  as- 
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eerting  the  «laiia  can  successfully  maintain  an  action  to  en- 
force it. 

The  rule  is  stated  tersely  and  with  many  supporting  au- 
thorities in  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  193,  thus: 

"A  cause  of  action  does  not  accrue  until  the  party  owning 
it  is  entitled  to  begin  and  prosecute  an  axjtion  thereon;  it 
accrues  at  the  moment  when  he  has  a  legal  right  to  sue  on 
it  and  no  earlier." 

That  covers  the  whole  subject  Nothing  can  be  gained 
by  multiplying  words  in  respect  to  it 

Manifestly,  a  statute  of  limitations  does  not  bear  on  a  right 
until  there  is  a  right  of  action;  a  judicial  remedy  of  some 
sort  which  the  owner  of  that  right  can  invoke  to  vindicate  it 
So,  as  said,  the  unfailing  test  is  to  decide  upon  the  precise 
point  of  time  when  the  owner  of  the  right  could  have  insti- 
tuted a  suit  to  enforce  it  and  prosecute  the  same  to  a  success- 
ful result  That  time  does  not  arise  in  the  circumstances 
of  this  case,  as  we  have  seen,  until  the  person  entitled  to  the 
benefit  of  the  covenant  against  incumbrances  is  actually 
dancmified  by  paying  oflf  the  incumbrance.  The  right  to  have 
the  incumbrance  paid  off  by  the  covenantor,  the  breach  of 
that  right  by  failure  to  do  so,  and  the  compulsory  payment 
by  the  covenantee  of  the  one  entitled  to  the  benefit  of  the 
covenant,  form  the  circumstances  creating  the  cause  of  ac- 
tion. 

There  is  some  conflict  of  authority  on  the  precise  point 
involved  here  of  whether  the  statute  of  limitations  commences 
to  run  to  recover  substantial  damages  in  an  action  of  this 
sort  till  the  incumbrance  is  paid  off,  but  it  would  seem  that 
the  principle  that  one  cannot  maintain  an  action  for  dam- 
ages till  they  actually  are  suffered  by  payment,  and  that  the 
statute  of  limitations  runs  only  from  the  time  an  action  may 
be  maintained,  settles  the  question  for  this  court  On  the 
point  that  only  nominal  damages  are  recoverable  prior  to  the 
extinguishment  of  the  incumbrance,  or  eviction,  the  aulliori- 
VOL.  133  —  10 
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ties  are  all  in  harmony.  On  the  precise  point  here,  that  the 
statute  of  limitations  commences  to  run  on  the  demand  for 
the  damages  suffered  only  from  the  time  the  incumbrance  is 
paid  off,  the  authorities  are  in  substantial  harmony.  We 
cite  the  following:  Spoor  v.  Green,  L.  R.  9  Exch.  99 ;  Yancey 
V,  Tatlock,  93  Iowa,  386,  61  N.  W.  997 ;  Jenkins  v.  Hop- 
kins, 9  Pick.  543 ;  Post  v.  Campau,  42  Mich.  90,  3  N.  W. 
272;  Hiinl  v.  Marsh,  80  Mo.  396;  Blondeau  v.  Sheridan, 
81  Mo.  545;  Wyatt  v.  Dunn,  93  Mo.  459,  2  S.  W.  402,  6 
S.  W.  273. 

The  few  authorities  conflicting  with  the  above  we  need  not 
refer  to.  Some  of  those  cited  are  not  entirely  satisfactory, 
but  the  following  from  Himt  v.  Marsh,  supra,  not  only  fits 
the  case  before  us  very  closely,  but  shows  the  ground  of  the 
rule ;  the  reason  why  the  cause  of  action  for  substantial  dam- 
ages does  not  relate  to  the  date  of  the  creation  of  the  cove- 
nant: 

"It  has  long  been  settled  that  these  covenants  run  with  the 
land  and  inure  to  the  owner  who  suffers  ouster  or  who  is 
compelled  to  extinguish  the  incumbrance  to  save  his  estate. 
No  substantial  injury  happens  before  this,  and  no  right  of 
action  accrues  before." 

It  was  formerly  a  controverted  question  here  whether  a 
covenant  against  incumbrances  runs  with  the  land,  and  such 
controversy  was  settled  in  the  affirmative  in  MecJclem  v, 
Blake,  22  Wis.  495.  There  the  authorities  on  both  sides  of 
the  question  were  examined  and  it  was  held,  adopting  the 
English  rule,  as  was  said,  that  the  covenant  is  one  of  indem- 
nity and  as  to  substantial  damages  runs  with  the  land,  the 
action  therefor  not  accruing  till  the  damages  are  suffered. 
The  court  recognized  two  rights  of  action,  the  one  for  mere 
nominal  damages  accruing  at  the  instant  of  the  delivery  of 
the  deed  and  becoming  a  mere  chose  in  action,  enforceable 
by  the  covenantee  or  his  assignee,  and  the  right  of  action  for 
substantial  damages;  that  the  conveyance  as  to  the  latter 
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damages  is  "intended  for  the  security  of  all  subsequent 
grantees,  until  the  covenant  is  finally  and  completely  broken ; 
^  .  .  that  no  such  right  of  action  accrues  to  the  covenantee  on 
the  mere  nominal  breach,  which  always  happens  the  moment 
the  covenant  is  executed,  as  is  sufficient  to  merge  or  arrest 
the  covenant  in  the  hands  of  the  covenantee,  or  to  deprive  it 
of  the  capacity  of  running  with  the  land  for  the  benefit  of 
the  person  holding  under  the  deed  when  an  eviction  takes 
place  or  other  real  injury  is  actually  sustained." 

Mr.  Justice  Dixon,  who  wrote  the  opinion  in  MecJclem 
V.  Blake,  supra,  in  a  very  able  dissenting  opinion  in  Eaton 
V.  Lyman,  30  Wis.  41,  contended  that  the  mere  shadow  of  a 
claim  entitling  the  owner  to  nominal  damages,  which  was 
recognized  when  it  was  held  that  the  covenants  were  for  the 
benefit  of  the  covenantee  only,  should  not,  in  view  of  the  posi- 
tion of  the  court  that  the  covenant  for  substantial  damages 
runs  with  the  land,  be  further  recognized;  that  no  action 
should  be  maintained  for  mere  nominal  damages  and  no  ac- 
tion for  the  breach  of  the  covenant  against  incumbrances 
should  be  held  to  exist  in  advance  of  actual  damages  accruing. 

A  careful  reading  of  the  opinion  in  Eaion  v.  Lyman  shows 
that  a  breach  of  the  covenant  against  incumbrances  which 
accrues  immediately  upon  the  delivery  of  the  deed,  giving 
rise  to  a  cause  of  action  for  nominal  damages,  and  a  breach 
occurring  at  the  time  of  paying  off  the  incumbrance  are  rec- 
<^ized  as  distinct,  giving  rise  to  two  separate  causes  of  ac- 
tion, though  the  court  declined  to  decide  whether  if  the  one 
for  the  first  breach  were  enforced  the  covenantee  could  sub- 
sequently sue  for  a  second  breach,  but  it  was  quite  distinctly 
held  that  if  the  action  for  a  substantial  breach  of  the  cove- 
nant is  brought  by  a  remote  grantee,  the  covenantor  has  no 
reason  to  complain  because  of  a  former  recovery  by  the  cov- 
enantee for  nominal  damages. 

It  follows  that  the  cause  of  action  for  the  recovery  of 
substantial  damages,  as  in  this  case,  is  so  far  distinct  from 
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the  right  to  recover  nominal  damages  as  to  be  grounded  on 
a  separate  breach  happening  at  the  time  the  damages  are 
actually  suffered.  It  does  not  relate  to  the  delivery  of  the 
deed.  That  is  conclusive  as  to  the  right  of  respondent  to 
the  judgment  appealed  from. 
By  the  Cotlrt — The  judgment  is  affirmed^ 


Ueokeb,  Appellant,  vs.  Thiedt,  Executor,  Respondent, 

B€pteml>er  26 — October  15, 1901, 

Judgments:  Vacation:  Jurisdiction:  Bill  of  review:  Divorce:  Fraud 
in  obtaining  the  judgment:  Division  of  husband* a  estate:  Equity.    . 

^  1.  The  only  power  to  vacate  or  set  aside  a  Judgment  after  the  term 
at  which  it  is  rendered,  otherwise  than  for  want  of  Jurisdiction, 
is  that  granted  and  limited  by  sec.  2S32,  Stats.  (1898),  which 
must  be  invoked  within  one  year  after  the  moving  party  has 
knowledge  of  the  Judgment. 

2.  The  power  of  a  court  of  equity  by  a  bill  of  review  to  vacate  a 

judgment  for  fraud  or  on  other  than  jurisdictional  grounds  was 
terminated  by  the  adoption  of  the  Code. 

3.  Where  a  wife  obtained  a  judgment  of  divorce  upon  the  ground 

of  five  years'  voluntary  separation,  and  it  was  not  shown  that 
the  husband  appeared  in  the  action  or  that  he  did  any  act 
tending  to  induce  the  court  to  its  conclusion,  the  fact  that  he 
Induced  the  original  separation  by  misrepresentations  does  not 
convict  the  husband  of  fraud  inducing  the  rendition  of  the 
divorce  Judigment. 

4.  Fraud  which  can  be  made  the  basis  of  an  attack  upon  a  Judgment 

of  a  court  of  record  must  have  directly  induced  the  rendition 
of  the  judgment,  not  merely  have  induced  or  brought  about  a 
condition  upon  the  real  existence  of  which  the  court  acted  as 
the  basis  of  Its  decree. 

5.  In  an   action  by  the  plaintiff  wife  to  vacate  a  Judgment   of 

divorce  brought  more  than  five  years  after  the  Judgment  was 
rendered,  the  defendant  husband  having  in  the  meantime  died, 
it  cannot  be  assumed  that  the  judgment  was  inequitable  or 
unfair  as  to  division  of  the  husband's  estate  when  the  show- 
ing was  that  the  wife  was  awarded  $1,500  out  of  the  husband's 
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estate,  worth  a  total  of  116,000;  that  the  parties  had  cohabited 
but  for  a  period  of  about  nine  months;  that  there  were  no 
children,  and  that  the  wife  had  in  no  wise  oontrlbuted  to  the 
acquisition  of  the  husband's  property. 
6.  Equity  will  not  listen  to  an  attack  upon  a  fully  perfected  Judicial 
decree  without  full  and  ample  showing  that  it  was  unfair  and 
Inequitable. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
coimty:  J.  C.  Ludwiq,  Circuit  Judge.    Affirmed. 

Appeal  by  plaintiff  from  order  sustaining  general  d^ 
murrer  to  the  complaint,  which  alleges  that  plaintiff  and 
testator  were  married  December  16,  1894,  and  lived  as  hus- 
band and  wife  until  about  October  1,  1895,  when,  having 
had  difficulties,  they  entered  into  articles  of  voluntary  separa- 
tion, whereby  $1,500  was  paid  by  testator  to  the  plaintiff  and 
agreed  to  be  in  complete  satisfaction  of  any  claims  by  way  of 
alimony  or  interest  in  his  property,  whether  a  divorce  should 
or  should  not  at  any  time  be  obtained  by  either  from  the 
other;  that  in  order  to  induce  plaintiff  to  enter  into  such 
agreement  testator  falsely  and  fraudulently  represented  that 
he  was  not  worth  more  than  the  sum  of  $6,000,  when  in  fact 
he  was  worth  in  excess  of  $16,000,  and  plaintiff  entered  into 
such  agreement  in  reliance  upon  such  representations;  that 
she  had  no  means  to  ascertain  as  to  their  truth  or  falsity ;  that 
thereafter,  about  October  5,  1900,  plaintiff  brought  suit  for 
divorce  on  the  ground  of  five  years'  voluntary  separation, 
still  believing  such  representations;  that  in  that  action  di- 
vorce was  granted  January  21,  1901,  "and  the  division  of  the 
property  in  the  decree  of  divorce  was  based  upon  the  afore- 
said articles;"  that  testator  died  April  25,  1906,  leaving  a 
will  devising  and  bequeathing  all  his  property  to  persons 
other  than  the  plaintiff,  which  will  was  duly  admitted  to 
probate  in  June,  1906,  and  letters  testamentary  granted  to 
the  defendant,  and  that  defendant  now  repudiates  any  right 
of  the  plaintiff  as  widow  in  said  estate;  that  she  did  not  dis- 
<»ver  the  misrepresentations  to  be  false  until  after  an  inven- 
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tory  and  appraisal  were  filed  in  said  estate.  She  prays  that 
the  judgment  of  divorce  be  adjudged  void  and  of  no  effect, 
and  that  she  be  adjudged  to  be  the  widow  of  said  testator, 
that  the  will  be  adjudged  to  be  void  as  to  the  plaintiff,  and 
that  the  various  beneficiaries  thereunder  be  made  parties 
defendant  by  proper  proceedings,  and  that  the  plaintiff  be 
adjudged  to  be  the  owner  and  entitled  to  the  possession  of 
the  property  of  said  testator  as  his  sole  heir ;  also  for  general 
relief. 

For  the  appellant  there  was  a  brief  by  ^Y.  C.  Seefeld,  at- 
torney, and  George  Sylvester,  of  counsel,  and  oral  argument 
by  Mr.  Sylvester. 

For  the  respondent  there  was  a  brief  by  JS.  BevJcema,  at- 
torney, and  Otto  A.  Lemhe,  of  coiinsel,  and  oral  argument 
by  Mr.  BevJcema. 

m 

Dodge,  J.  There  are  numerous  grounds  of  insufiiciency 
of  the  complaint  to  state  a  cause  of  action.  Primarily,  of 
course,  the  relief  sought,  namely,  the  vacation  of  the  judg- 
ment of  divorce  so  that  plaintiff  may  be  still  the  widow  of 
defendant's  testator,  is  not  within  the  province  of  a  court  of 
equity  under  our  existing  Code,  whereby  the  only  power  to 
vacate  and  set  aside  a  judgment  after  the  term  at  which  it 
is  rendered,  otherwise  than  for  want  of  jurisdiction,  is  that 
granted  and  limited  by  sec.  2832,  Stats.  (1898),  which,  by 
reason  of  that  section,  must  be  invoked  within  one  ye^  after 
the  moving  party  has  knowledge  of  the  judgment.  The  old 
bill  of  review  to  vacate  judgments  for  fraud  or  grounds  other 
than  jurisdictional  ones  was  terminated  by  the  adoption  of 
our  Code  of  Practice.  Crotvns  v.  Forest  L,  Co.  102  Wis. 
97,  78  N.  W.  433 ;  Zinc  C.  Co.  v.  First  Nat.  Bank,  103  Wis. 
125,  79  N.  W.  229 ;  Johnson  v.  Ruber,  106  Wis.  282,  82 
N.  W.  137. 

Apart  from  such  difficulty,  however,  assuming  that  some 
form  of  relief  other  than  that  specifically  prayed  might  be 
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within  the  province  of  a  court  of  equity  in  case  of  a  judg- 
ment obtained  by  fraud,  we  find  the  complaint  wholly  barren 
of  any  allegation  of  fraud  on  the  part  of  the  testator  tending 
in  any  way  to  procure  the  entry  of  the  judgment  of  divorce. 
That  judgment  proceeded  upon  the  ground  of  five  years' 
voluntary  separation  between  the  parties.  There  is  no  pre- 
tense that  such  separation  had  not  existed  and  had  not  existed 
voluntarily,  nor  that  it  was  in  any  wise  induced  by  any 
fraud  on  testator's  part  The  presumption  is  irresistible 
and  irrebuttable  that  the  plaintiff  proved  to  the  court  the  fact 
of  such  voluntary  separation,  else  her  judgment  could  not 
have  been  obtained,  and  there  is  no  allegation  that  testator 
either  appeared  or  did  any  act  tending  to  induce  the  court 
to  its  conclusion  that  such  separation  had  been  maintained. 
For  these  reasons  the  decree  of  divorce,  so  far  as  the  allega- 
tions of  the  complaint  go,  is  not  in  any  wise  impugned,  even 
though  the  original  separation  between  the  parties  had  been 
in  some  manner  induced  by  misrepresentations  made  by  the 
testator  some  five  years  before,  a  fact  which,  however,  is  not 
suggested  by  the  complaint.  The  utmost  force  of  that  plead- 
ing is  to  the  effect  that  plaintiff  was  induced  by  testator's 
fraud  to  accept  $1,500  and  to  agree  that  the  same  should  be 
in  full  payment  and  satisfaction  of  all  share  of  his  property 
to  which  she  might  at  any  time  be, entitled  either  upon  his 
death  or  in  case  of  divorce.  Such  an  agreement  could,  of 
course,  have  no  binding  effect  upon  a  court  in  case  of  divorce 
between  the  parties.  It  might  have  persuasive  effect,  but 
upon  rendering  any  such  decree  the  court  must,  of  course, 
satisfy  itself  as  to  the  amount  to  be  awarded  the  wife,  and 
might  try  the  issue  of  the  validity  of  such  agreement  and 
consider  any  other  facts  affecting  its  force.  We  are  not  told 
what  amount  was  awarded  her,  but  merely  that  the  award  was 
based  upon  those  written  articles  of  separation.  This  falls 
far  short  of  an  assertion  that  the  testator  in  any  wise  im- 
posed upon  the  court  or  by  fraud  induced  the  rendition  of 
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its  judgment.  The  fact  that  the  agreement  was  made  may 
well  have  heen,  and  doubtless  was,  brought  to  the  attention 
of  the  court  by  the  plaintiff ;  but  in  this  there  was  no  fraud, 
for  the  agreement  had  been  made,  and  the  court  was  not  de- 
frauded into  a  belief  of -any  nonexistent  fact  Fraud  which 
can  be  made  the  basis  of  an  attack  upon  a  solemn  judgment 
of  a  court  of  record  must  have  directly  induced  the  rendition 
of  the  judgment,  not  merely  have  induced  or  brought  about 
a  condition  upon  the  reftl  existence  of  which  the  court  acted 
as  the  basis  of  its  decree.  Wells,  Res  Adj.  sec.  499 ;  Free- 
man, Judg.  (3d  ed.)  §  489 ;  U.  8.  v.  Throckmorton,  98  TJ.  S. 
^61,  68;  Oreene  v.  Greene,  2  Gray,  361;  Hamilton  v.  Mc- 
Le(m,  139  Mo.  678,  41  S.  W.  224;  Pico  v.  Cohen,  91  Cal. 
129,  26  Pac  970,  27  Pac.  537.  We  must  therefore  conclude 
1:hat  no  sufficient  allegation  of  fraudulent  procurement  of 
the  decree  of  divorce  by  the  testator  is  allied. 

Further  than  this,  however,  it  is  nowhere  made  to  appear 
that  the  award  of  property  to  the  plaintiff  in  that  decree  was 
inequitable  or  unfair.  Even  if  we  assume^  which  the  com- 
plaint does  not  allege,  that  the  award  was  merely  the  $1,500 
which  had  already  been  paid  her,  and  that  the  husband  was 
worth  a  total  of  $16,000  not  only  at  the  time  when  the  separa- 
tion took  place  but  at  the  time  of  the  decree,  we  could  not 
assume  that  such  award  was  inequitable  or  unreasonable  in 
-view  of  the  facts  that  the  parties  had  cohabited  but  for  a 
period  of  about  nine  months,  that  they  were  without  children, 
that  there  is  no  showing  that  the  plaintiff  in  any  wise  con- 
tributed to  the  acquisition  of  her  husband's  property,  and 
that  her  situation  may  not  have  been  so  modified  by  the  fact 
of  marriage  as  to  warrant  any  larger  sum.  Courts  of  equity 
will  not  listen  to  an  attack  upon  fully  perfected  judicial  de- 
crees without  full  and  ample  showing  that  they  are  unfair 
and  inequitable.  Merntt  v.  Baldwin,  6  Wis.  439 ;  Wright 
V,  Eaton,  7  Wis.  695,  GOT ;  Purcell  v.  Kleaver,  98  Wis.  102, 
73  N.  W.  322. 
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For  these  reasons,  without  stopping  to  discuss  others,  we 
must  conclude  that  the  circuit  court  rightly  decided  that  no 
cause  of  action  for  any  relief  was  set  forth  by  the  complaint, 
and  committed  no  error  in  sustaining  the  demurrer  thereto. 

By  the  Court. — Order  appealed  from  is  affirmed. 


Phipps,  Administratrix,  Respondent,  vs.  Wisconsin  Cen- 
TRATi  Railway  Company,  Appellant 

September  «5— October  15,  1901. 

Appeal  and  error:  Dedsiona  revieioahJe:  Appealable  orders:  Dia- 
covery:  Examination  before  trial:  Second  examination:  "Former 
employee  f*  Constitutional  law:  Equal  protection  of  lau>:  Reme- 
dies:  Witnesses. 

L  Orders— one  reQuirlng  a  witness  subpoenaed  under  sec.  4096» 
Stats.  (1898),  to  answer  the  questions  put  to  him  and  to  sub- 
mit to  examination,  the  other  refusing  to  stay  and  restrain  the 
taking  of  the  depositions  of  witnesses  under  such  section,  are 
held  to  come  within  subd.  3^  sec.  3069,  Stats.  (1898),  continuing 
a  provisional  remedy,  and  appealable. 

2.  Under  sec.  4096,  Stats.  (1898),  as  amended  by  ch.  244,  Laws  of 

1901,  providing  for  the  "examination  of  the  party,  his  or  its 
.  .  .  employee,  or,  in  case  a  private  corporation  be  a  party.  In 
addition  to  the  foregoing,  the  examination  of  .  .  .  the  person 
who  was  such  .  .  .  employee  at  the  time  of  the  occurrence  of 
the  facts  made  the  subject  of  the  examination,"  the  former  em- 
ployee specified  is  a  former  employee  of  a  corporation  and  not 
of  an  individual. 

3.  Where  by  statute  a  person,  natural  or  artificial,  is  denied  an 

equal  remedy  in  the  law  or  equal  protection  in  the  courts,  such 
statute  is  void,  unless  it  comes  under  the  circumstances  of 
proper  classification,  which  must  be  reasonable  and  based  on 
rules  which  bear  a  just  relation  to  the  act  in  respect  to  which 
the  classification  is  made. 

4.  In  80  far  as  sea  4096,  Stats.  (1898),  allows  the  examination  of 

the  former  employee  in  the  case  of  a  corporation,  but  denies 
such  right  in  the  case  of  an  Individual,  it  presents  no  such 
differences  in  the  situation  and   circumstances   between   the 
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classes  as  to  suggest  propriety  of  the  discrimination,  and  is  in 
violation  of  the  fourteenth  amendment  of  the  United  States 
constitution  and  sec.  1,  art.  I,  of  the  state  constitution. 

5.  Sec.  4096,  Stats.  (1898),  contemplates  primarily  but  one  examina- 

tion of  a  party  after  issue  Joined  unless  upon  leave  of  the  court, 
granted  upon  notice  and  cause  shown. 

6.  In  proceedings  under  sec.  4096,  Stats.    (1898),  the  right  of  a 

party  (a  corporation)  to  appeal  from  orders  requiring  its  em- 
ployee to  submit  to  examination,  and  refusing  to  restrain  the 
taking  of  the  deposition,  is  not  affected  by  the  right  of  the  mov- 
ing party  to  take  such  deposition  under  sec.  4101,  Stats.  (1898) — 
providing  for  taking  depositions  where  the  witness  lives  more 
than  thirty  miles  from  the  place  of  trial, — since  the  proceeding 
la  not  to  take  the  deposition  of  the  employee  as  a  witness,  but  to 
examine  him  under  sec.  4096. 

Appeal  from  orders  of  the  circuit  court  for  Milwaukee 
county :  J.  C.  Ludwiq,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Charles  Phipps  on  the  ground  of  alleged  negligence  of  the 
defendant.  After  the  case  was  at  issue  the  plaintiff  exam- 
ined Thomas  H.  Gill,  attorney,  Charles  M.  Morris,  secretary, 
and  C.  N.  Kalk,  chief  engineer,  of  defendant,  under  sec. 
4096,  Stats.  (1898),  and  acts  amendatory  thereof.  The 
examinations  were  had  and  completed  before  the  Ist  day  of 
June,  1907.  On  June  17,  1907,  plaintiff's  attorney  gave 
notice  of  further  examinations  pursuant  to  the  act,  and  pro- 
ceeded to  examine  A.  H.  Dassett,  G.  B.  Johnson,  A.  J.  Van 
Valkenburg,  E.  E.  Hayes,  E.  F.  Kuehnast,  M.  D.  Vinkle, 
Thomas  Stockland,  C.  Hilson,  Guy  Cary,  and  I.  Johnson, 
alleged  in  the  notice  to  be  employees  and  former  employees 
of  the  defendant.  The  notice  fixed  the  date  of  examination 
as  June  25,  1907,  before  R.  F.  Kountz,  court  commissioner 
of  the  circuit  court  for  Clark  county.  On  June  24,  1907,  an 
order  to  show  cause  was  served,  based  on  affidavit  requiring 
plaintiff  to  show  cause  why  the  proceedings  and  examina- 
tions so  noticed  should  not  be  stayed  and  plaintiff  restrained 
from  taking  the  depositions.     On  the  hearing  an  order  was 
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entered  denying  the  relief  asked  for  by  the  defendant.  On 
June  25,  1907,  the  witness  Hayes,  as  well  as  other  witnesses, 
refused  to  testify  under  advice  of  counsel  for  the  reason  that 
the  commissioner  had  no  jurisdiction  to  proceed  with  the 
examination,  because  the  plaintiff  had  exhausted  her  remedy 
by  a  former  examination,  and  the  proceedings  were  certified 
to  the  circuit  court  for  Milwaukee  county.  The  defendant 
was  required  to  show  cause  why  the  said  Hayes  should  not 
be  compelled  to  answer  and  the  examination  proceed.  On 
the  hearing  of  said  order,  July  1,  1907,  an  order  was  made 
remanding  the  proceedings  to  the  court  commissioner  and 
ordering  that  the  examination  be  resumed  and  that  the  wit- 
ness be  required  to  answer  the  questions  and  submit  to  fur- 
ther examination. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Thos,  H.  (jill  and  Walter  D.  Corrigajn,  and  for  the  respond- 
ent on  the  brief  of  OlicJcsman  &  Gold. 

Keewin,  J.  1.  It  is  insisted  that  the  orders  are  not  ap- 
pealable under  the  rule  laid  down  in  Phipps  v.  ^Yi8.  Cent.  R, 
Co.  130  Wis.  279,  110  N.  W.  207.  But  it  will  be  seen  that 
on  the  former  appeal  the  order  appealed  from  was  "merely 
an  interlocutory  order  regulating  the  manner  of  procedure 
upon  the  examination,"  and  therefore  not  appealable.  One 
of  the  orders  here  rs  an  order  requiring  Hayes  to  answer  the 
questions  put  to  him  and  submit  to  the  examination.  The 
other  order  refused  to  stay  and  restrain  the  plaintiff  from 
taking  the  depositions  of  the  other  witnesses  under  sec.  4096, 
Stats.  (1898).  Both  of  these  orders  come  within  subd.  3, 
sec.  3069,  Stats.  (1898),  continuing  a  provisional  remedy,, 
and  therefore  are  appealable.  Howell  v.  Kingsbury,  15 
Wis.  272. 

2.  It  is  contended  by  appellant  that  sec.  4096,  as  amended 
by  ch.  244,  Laws  of  1901,  so  far  as  it  relates  to  the  examina- 
tion of  a  former  employee  of  a  corporation,  is  in  conflict 
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with  the  fourteenth  amendment  to  the  federal  constitution 
and  the  declaration  of  rights  in  the  constitution  of  the  state 
of  Wisconsin.  The  portion  of  the  statute  as  amended,  so 
far  as  applicable  to  the  question  under  consideration,  reads 
as  follows: 

"But  the  examination  of  the  party,  his  or  its  assignor, 
agent  or  employee,  or,  in  case  a  private  corporation  be  a 
party,  in  addition  to  the  foregoing,  the  examination  of  the 
president,  secretary  or  other  principal  officer  of  such  cor- 
poration, or  of  the  person  who  was  such  president,  secretary, 
•officer  or  agent  or  employee  at  the  time  of  the  occurrence  of 
the  facts  made  the  subject  of  the  examination." 

It  is  insisted  by  respondent  that  this  statute  may  be  con- 
strued to  include  the  examination  of  the  former  employee 
•of  an  individual  as  well  as  the  former  employee  of  a  corpora- 
tion, and,  even  if  it  does  not,  it  is  not  unconstitutional.  Giv- 
ing this  statute  its  plain  meaning,  the  court  is  unable  to  see 
how  by  any  stretch  of  construction  it  can  be  made  to  include 
the  examination  of  a  former  employee  of  a  natural  person. 
It  clearly  and  plainly  includes  the  present  employee  of  an 
individual  in  the  first  part,  who  was  such  employee  at  the 
time  of  examination.  But  the  latter  part,  it  seems,  just  as 
■clearly  applies  to  a  corporation  only,  where  it  provides  that 
in  case  a  private  corporation  is  a  party,  "in  addition  to  the 
foregoing,  the  examination  of  the  president,  secretary,  or 
other  principal  officer  of  such  corporation,  or  of  the  person 
who  was  such  president^  secretary,  officer,  agent  or  employee, 
at  the  time  of  the  occurrence  of  the  facts  made  the  subject 
of  the  examination."  Now  the  employee  last  named  does  not 
by  any  rule  of  construction  relate  back  so  as  to  refer  to  an 
individual.  So  we  conclude  that  the  former  employee  which 
the  statute  provides  for  the  examination  of  is  a  former  em- 
ployee of  a  corporation  and  not  of  an  individual.  The  ques- 
tion therefore  arises  whether  the  statute  limiting  the  ex- 
amination to  the  former  employee  of  a  corporation  is  un- 
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duly  discriminatory  and  void.  It  cannot  be  denied  but  that 
our  constitutions,  state  and  federal,  are  calculated  to  secure 
equal  protection  to  all  persons,  subject  to  the  rules  of  just 
dassification.  When  by  statute  a  person,  natural  or  arti- 
ficial, is  denied  an  equal  remedy  in  the  law  or  equal  protec- 
tion in  the  courts  such  statute  is  void.  Price  v.  Pa.  R,  Co. 
118  U.  S.  218,  5  Sup.  Ct.  427;  Allen  v.  St.  Louis  Bank,  120 
TJ.  S.  20,  7  Sup.  Ct  460 ;  Connolly  v.  Union  S.  P.  Co.  184 
U.  S.  640,  544,  22  Sup.  Ct  431.  To  this  broad  rule  of 
equality  of  all  persons  before  the  law  is  the  exception  of  the 
right  under  certain  circumstances  of  proper  classification, 
but  this  classification  must  be  reasonable  and  based  upon 
certain  rules  which  bear  a  just  relation  to  the  act  in  respect 
to  which  the  classification  is  made.  Gidf,  C.  &  S.  F.  R.  Co. 
V.  EUis,  165  U.  S.  150, 17  Sup.  Ct  255 ;  Black  v.  State,  115 
Wis.  205,  218,  89  N.  W.  522 ;  State  ex  rel.  Risch  v.  Trus- 
tees, 121  Wis.  44,  54,  98  N.  W.  954;  State  ex  rel.  Sanderson 
V.  Mwnn,  76  Wis.  469,  45  N.  W.  526,  46  K  W.  51 ;  Janes- 
ville  V.  Ca/rpenler,  77  Wis.  288,  46  K  W.  128 ;  Anderton  v. 
MilvmJcee,  82  Wis.  279,  52  N.  W.  95. 

We  are  cited  by  counsel  for  respondent  to  Cincinnati  St. 
R.  Co.  V.  Snell,  193  U.  S.  30,  24  Sup.  Ct  319,  to  the  point 
that  the  examination  afforded  by  sec  4096,  Stats.  (1898), 
is  a  mere  preliminary  matter  not  affecting  any  substantial 
right  In  that  case  it  appears  that  the  statute  provided  a 
different  rule  for  change  of  venue  in  case  of  a  corporation, 
and  the  court  held  that  the  fourteenth  amendment  of  the 
federal  constitution  was  not  infringed ;  that  remedial  process 
need  not  be  applicable  in  all  its  provisions  to  all  persons  or 
parties  alike.  The  statute  under  consideration  was  to  the 
effect  that: 

''When  a  corporation  having  more  than  fifty  stockholders 
18  a  party  in  an  action  pending  in  a  county  in  which  the  cor- 
poration keeps  its  principal  ofBce,  or  transacts  its  principal 
business,  if  the  opposite  party  make  aflidavit  that  he  cannot, 
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as  he  believes,  have  a  fair  and  impartial  trial  in  that  county, 
and  his  application  is  sustained  by  the  several  affidavits  of 
five  credible  persons  residing  in  such  county,  the  court  shall 
change  the  venue  to  the  adjoining  county  most  convenient 
for  both  parties."     [Bates'  Ohio  Ann.  Stat.  1906,  sec  5030.] 

The  legislation  was  sustained  upon  the  ground  that  the 
rights  of  the  parties  were  governed  in  the  court  to  which  the 
case  was  transferred  by  the  same  law  and  the  same  rules 
which  would  have  prevailed  had  the  case  been  tried  in  the 
court  in  which  it  had  been  brought,  and  that  a  statute  provid- 
ing that  under  given  circumstances  a  case  shall  be  tried  in 
one  forum  instead  of  another  does  not  infringe  the  constitu- 
tional amendment.  The  case  before  us,  however,  involves 
the  right  of  discrimination  in  the  court  in  which  the  action  is 
tried,  and  the  statute  provides  a  substantial  difference  regard- 
ing the  rights  of  the  parties  in  the  court  in  which  the  action 
is  tried.  If  the  law  be  valid,  the  individual,  on  the  one  side, 
has  a  right  to  examine,  under  sec.  4096,  Stats.  (1898),  the 
former  employee  of  the  corporation,  while  the  corporation, 
on  the  other  side,  has  no  right  to  examine  the  former  em- 
ployee of  the  individual.  This  statute  seems  clearly  to  deny 
the  corporation  the  equal  protection  of  the  law,  unless  it  can 
be  justified  upon  the  ground  of  proper  classification.  Black 
V.  State,  113  Wis.  205,  218,  89  K  W.  522;  Ba^'bier  v.  Cotv- 
nolly,  113  TJ.  S.  27,  5  Sup.  Ct.  357;  Hayes  v.  Missouri,  120 
TJ.  S.  68,  7  Sup.  Ct.  350;  Comwlly  v.  Union  S.  P.  Co.  184 
TJ.  S.  540,  544,  22  Sup.  Ct.  431 ;  Duncan  v.  Missouri,  152 
IT.  S.  377,  14  Sup.  Ct  570.  This  statute  must  therefore 
be  sustained,  if  at  all,  on  the  ground  of  just  classification. 
We  have  looked  in  vain  for  grounds  upon  which  this  clas- 
sification can  stand.  A  classification,  in  order  totbe  valid, 
must  be  reasonable.  It  cannot  be  arbitrary  selection.  OvZf, 
G.  &  S.  F.  R,  Co.  17.  Ellis,  165  U.  S.  150,  17  Sup.  Ct  255 ; 
Staie  ex  rel,  Sanderson  v.  Mann,  76  Wis.  469,  45  K  W.  526, 
46  K  W.  51;  Blach  v.  State,  113  Wis.  205,  218,  89  K  w\ 
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522 ;  State  ex  rel.  Bisch  v.  Trustees,  121  Wis.  44,  54,  98 
X.  W.  954;  State  v.  Whitcom,  122  Wis.  110,  99  N.  W.  468; 
JanesvUle  v.  Carpenter,  77  Wis.  288,  46  N.  W.  128 ;  Ander- 
ton  V.  Milwaukee,  82  Wis..  279,  62  N.  W.  96.  The  rules 
governing  the  right  of  classification  have  been  often  stated 
by  tliis  and  other  courts.  Black  v.  State,  supra;  State  ex  rel. 
Risch  V.  Trustees,  supra;  Nichols  v.  Walter,  37  Minn.  264, 
33  K  W.  800. 

"The  true  practical  limitation  of  the  legislative  power  ^o 
classify  is  that  the  classification  shall  be  upon  some  apparent 
natural  reason — some  reason  suggested  by  necessity,  by  such 
a  difference  in  the  situation  and  circumstances  of  the  sub- 
jects placed  in  different  classes  as  suggests  the  necessity  or 
propriety  of  different  legislation  with  respect  to  them." 
Xichols  V.  Walter,  37  Minn.  264,  272,  33  N.  W.  800. 

While  it  is  true  that  the  necessity  and  propriety  of  classifi- 
cation are  primarily  legislative  questions,  it  is  also  true  that 
the  legislature  must  keep  within  the  limits  of  constitutional 
bounds. 

ITow,  in  view  of  the  established  rules  governing  the  right 
of  classification,  we  are  unable  fo  see  how  the  statute  in  ques- 
tion can  be  upheld.  There  is  no  substantial  distinction  be- 
tween individuals  pursuing  their  remedies  in  the  courts  of 
justice  and  corporations.  The  one  is  entitled  to  the  same 
rights,  remedies,  and  privileges  as  the  other.  There  is  no 
ground  for  classification  in  this  regard.  The  very  object 
of  the  constitutional  provisions,  state  and  federal,  is  to  place 
them  upon  an  equality  before  the  law  in  maintaining  and 
defending  their  rights  in  the  courts.  There  is  no  apparent 
natural  reason  suggested  by  necessity,  no  such  difference 
in  the  situation  and  circumstances  between  the  classes  in  the 
legislation  in  question  as  to  suggest  the  propriety  of  the  dis- 
crimination, and  therefore  the  statute  allowing  examination 
of  the  former  employee  of  a  corporation,  and  denying  such 
right  in  case  of  an  individual,  is  in  violation  of  the  four- 
teenth amendment  of  the  United  States  constitution  and 


Digitized  by  VjOOQ IC 


160        SUPREME  COURT  OF  WISCONSIN.      [Oct. 
Phipps  V.  Wis.  Cent.  R.  Co.  133  Wis.  163. 

sec.  1,  art  I,  of  the  state  constitution.  State  v.  Whitcom, 
122  Wis.  110,  99  K  W.  468;  Huber  v.  Merkel  117  Wis. 
355,  94  N.  W.  354 ;  Lurrum  v.  Eitchens  Bros.  Co.  90  Md. 
14,  44  Atl.  1051;  Stdte  ex  rel  Wyatt  v.  Ashbrooh,  154  Mo. 
375,  55  S.  W.  627;  State  v.  Goodwill,  33  W.  Va.  179,  10 
S.  E.  285. 

3.  It  is  further  insisted  by  counsel  for  appellant  that  sec. 
4096,  Stats.  (1898),  as  amended,  contemplates  but  one  ex- 
amination of  a  party,  and  after  that  examination  is  had  the 
right  is  exhausted.    It  would  seem  from  the  language  of  the 
statute  that  repeated  examinations  of  the  same  party  in  the 
action  were  not  contemplated  by  the  legislature.    The  statute 
abolishes  the  ancient  action  for  discovery  and  provides  for 
the  examination  of  a  party,  and,  in  case  a  private  corpora- 
tion be  a  party,  for  examination  of  its  officers.    It  provides 
for  examination  outside  of  the  state  in  the  manner  of  taking 
depositions.    It  further  provides  that  examinations  shall  not 
be  compelled  in  any  other  county  than  that  in  which  the 
party  resides.    It  also  provides  for  examination  before  issue 
joined,  but  that  such  examination  shall  not  preclude  the  right 
to  another  examination  after  issue  joined  upon  all  the  issues 
in  the  case.     Now,  it  seems  quite  clear  that  the  statute  con- 
templates primarily  but  one  examination  of  a  party  after 
issue  joined  where  it  may  be  had  in  the  same  county.     But 
the  right  of  further  examination,  in  a  proper  case,  on  ac- 
count of  inadvertence,  surprise,  or  excusable  neglect,  doubt- 
less exists,  and  should  be  allowed  upon  application  to   the 
trial  court  in  which  the  action  is  pending  upon  notice  and 
proper  showing.    This,  we  think,  is  a  reasonable  construction 
of  the  statute,  and  the  one  best  calculated  to  carry  out  the  ob- 
vious intention  of  the  legislature.    Sec.  4096,  Stats.  (1898)  ; 
Estate  of  Spreen,  1  N.  Y.  Civ.  Proc.  375;  Damhmanrt  v. 
Bidterfield,  15  Hun,  495. 

It  is  contended  by  respondent  that  appellant  is  not   ag- 
grieved by  the  orders  and  therefore  the  appeal  should  not  be 
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entertained.  This  contention  is  based  upon  the  claim  that 
the  plaintiff  had  the  right  to  take  the  deposition  of  the  wit- 
nesses under  sec.  4101,  Stats.  (1898),  because  they  lived 
more  than  thirty  miles  from  the  place  of  trial.  But  the  pro- 
ceeding was  not  to  take  the  deposition  of  the  parties  as  wit- 
nesses, but  to  examine  them  imder  sec  4096,  Stats.  (1898), 
and  the  orders  continued  such  proceeding. 

It  follows  that  the  provision  of  the  statute  attempting  to 
allow  the  examination  of  a  former  employee  is  void  and  of 
no  effect,  as  being  repugnant  to  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  and  sec.  1,  art  I, 
of  the  constitution  of  the  state  of  Wisconsin ;  that  there  was 
no  right  to  a  second  examination,  because  of  the  prior  ex- 
amination, without  leave  of  Ihe  court  granted  upon  notice 
and  cause  shown* 

By  the  Court. — The  orders  appealed  from  are  reversed, 
and  the  action  remanded  for  further  proceedings  in  accord- 
ance with  law  and  this  opinion. 

TiMUN,  J.,  took  no  part 


In  be  Wixl  of  Bouck. 
March  21— October  15,  1907. 


Wills;  Construction  of  residuary  clause:  Rcsicliie,  how  ascertained: 
Indebtedness  to  testator:  **Charge**  on  legacy:  Appeal  and  error: 
Errors  considered. 

1.  Testator  by  the  clause  of  his  will  disposing  of  the  residue  of  his 
estate  provided  that  such  residue  "be  divided  Into  three  parts; 
one  thereof"  to  M.  R.  and  A.  R  M.,  "such  one  part  to  be  divided 
as  follows:  M.  R.  two  thirds  of  said  part  and  A.  E.  M.  one  third 
of  said  part  .  .  .  ;  one  of  said  three  parts  to  M.  M.;"  "one 
part  to  C.  D.  .  .  .  to  W.  C.  B.  one  part."  Held,  that  there 
was  no  uncertainty,  ambiguity,  or  contradiction  in  the  pro- 
VoL.133-    11 
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visions  of  the  will,  and  that  the  testator's  intention,  as  disclosed 
by  the  words  of  the  will  itself,  was  to  dispose  of  the  residue  of 
his  estate  by  giving  two  ninths  to  H.  R.,  one  ninth  to  A.  E.  M., 
one  third  to  M.  M.,  one  sixth  to  C.  D.,  and  one  sixth  to  W.  C.  B. 

2.  The  will  further  made  certain  Indebtedness  of  C  B.  to  the  testa- 

tor a  "charge"  upon  the  bequest  to  W.  C.  B.  Held,  for  the  pur- 
pose of  division  among  the  beneficiaries  that  the  indebtedness 
of  C.  B.  should  be  considered  part  of  the  residuum  of  the  estate. 

3.  In  such  case  it  was  held  that  the  testator  used  the  word  "charge" 

as  affecting  the  bequest  to  W.  C.  B.  in  the  sense  of  debiting  such 
indebtedness  against  the  one  sixth  of  the  residue  bequeathed 
to  W.  C.  B.  for  the  purpose  of  making  up  such  one  sixth,  and 
.the  executor  was  directed  to  assign  and  transfer  the  same  to 
W.  C.  B. 

4.  On  appeal  from  a  Judgment  construing  a  will,  error  assigned,  that 

the  judgment  permitted  the  executor  to  make  application  to  the 
court  for  allowance  for  his  disbursements  and  counsel  fees  to 
be  paid  out  of  the  estate,  cannot  be  considered,  since  it  is  not 
in  the  nature  of  a  final  determination  of  the  lower  court 


AppBAii  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burneix,  Circuit  Judge.    Reversed. 

This  appeal  is  from  a  judgment  of  the  circuit  court  for 
Winnebago  county  reversing  a  judgment  of  the  county  court 
of  that  county  construing  the  will  of  Gabriel  Bouck,  de- 
ceased. 

The  circuit  court  made  and  filed  findings  of  fact  and  con- 
clusions of  law,  to  which  the  devisees  Mary  Bonan  and  Mar- 
tha Murray  filed  exceptions.  Thereafter  judgment  was  en- 
tered pursuant  to  such  findings  and  conclusions,  and  the 
devisees  Mary  Bonan  and  Martha  Murray  appealed  to  this 
court  from  said  judgment,  assigning  as  errors: 

First.  The  circuit  court  erred  in  reversing  the  judgment 
of  the  county  court  and  in  construing  paragraph  8  of  said 
will  to  mean  that  said  Gabriel  Bouck  intended  to  and  did 
divide  the  residue  of  his  estate  into  "parts"  instead  of  into 
''three  (3)  parts,"  as  named  in  said  will. 

Second.  The  court  erred  in  holding  that  in  said  para- 
graph 8  the  said  Gabriel  Bouck  intended  to  and  did  give 
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said  Martha  Murray  a  one-fourtli  part  of  his  estate  instead 
of  a  one-third  part  thereof,  as  named  in  said  will. 

Third.  The  court  erred  in  holding  that  Mary  Ronan  was 
entitled  to  two  twelfths  of  the  residuary  estate  instead  of 
two  ninths  thereof,  as  foiind  by  the  county  judge  and  as  ex- 
pressly provided  in  said  will. 

Fourth.  The  circuit  court  erred  in  providing  in  its  judg- 
ment that  the  executor  be  permitted  to  make  application  to 
the  circuit  court  for  allowance  for  his  disbursements  and 
counsel  fees  to  be  paid  out  of  the  estate. 

Charles  Barber,  for  the  appellant  Mary  Ronan, 

E,  D.  Ronaai,  for  the  appellant  Martha  Murray, 

John  F.  Kluwin,  for  the  executor,  Oeorge  Hilton. 

For  the  respondent  SaraJi  Brumaghim  there  was  a  brief 
by  Thompson,  Thompson  &  Pirikerton,  and  oral  argument 
by  A.  E,  Thompson^ 

For  the  respondent  Wm.  C.  Bouck  there  was  a  brief  by 
}S'eed  &  Hollister,  and  oral  argument  by  H.  I.  Weed. 

The  following  opinion  was  filed  April  9,  1907 : 

Timlin,  J.  Testator  was  born  December  18,  1826,  made 
his  will  April  12,  1901,  and  died  February  21,  1904.  He 
was  an  eminent  lawyer,  colonel  of  a  regiment  in  the  War  of 
the  Kebellion,  attorney  general  of  Wisconsin,  and  member 
of  Congress.  He  came  to  Wisconsin  from  New  York  in 
1848,  was  the  son  of  W.  C.  Bouck,  some  time  governor  of 
New  York,  had  pecuniary  and  educational  advantages  in 
his  youth,  never  married,  and  was  very  eccentric  in  manners, 
speech,  and  style  of  writing.  His  father  and  mother  died 
long  prior  to  April  12,  1901,  and  were  buried  in  the  family 
cemetery  upon  the  old  homestead  of  the  family  at  Fultonham, 
Schoharie  county,  New  York.  At  the  time  he  made  his  last 
will  and  testament  there  were  living  representatives  of  five 
branches  of  his  family,  as  follows :  Mary  Ronan  of  Albany, 
New  York,  and  Ann  Eliza  Martin  of  New  Haven,  Conncc- 
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ticut,  daughters  of  Ann  E.  Sanford,  his  deceased  sister; 
Martha  Murray  of  Albany,  New  York,  a  daughter  of  James 
Bouck,  his  deceased  brother;  Caroline  Danforth,  a  sister 
of  testator  living  at  Middleburgh,  New  York,  and  her  chil- 
dren, Sarah  Brumaghim,  Kittie  Hubbard,  and  Emily  Fox 
of  Albany,  New  York,  and  Anna  Dunham  of  Talent,  Ore- 
gon; Charles  Bouck,  a  brother  of  testator  living  at  Fulton- 
ham,  New  York,  with  his  wife  Julia,  and  their  children, 
Kate  Cornell,  Marguerite  Cornell,  and  Charles  D.  Bouck, 
all  of  Ithaca,  New  York,  and  their  son,  WUliam  C.  Bouck 
qi  Oshkosh,  Wisconsin ;  W.  C.  B.  Danforth,  a  son  of  Cath- 
erine Danforth,  a  deceased  sister  of  said  testator.  Thus  at 
the  date  of  testator's  will  he  had  two  sisters  and  one  brother 
deceased  leaving  descendants,  and  one  sister  and  one  brother 
living  having  children.  Many  Ronan  and  W.  C.  Bouck  seem 
to  have  been  regarded  by  the  testator  with  some  affection; 
Julia,  wife  of  Charles  Bouck,  W.  C.  B.  Danforth,  and  Anna 
and  Emily,  daughters  of  his  sister  Caroline,  with  some 
aversion;  the  others  with  comparative  indifference.  Testa- 
tor was  inclined  to  thrift  and  proud  of  his  family  name.  lie 
kept  in  communication  with  his  New  York  relatives  called  by 
him  "the  tribe"  by  letter,  evidently  desired  and  enjoyed  de- 
tailed information  or  small  gossip  and  personalities  concern- 
ing them,  and  visited  occasionally  among  such  relatives: 
He  had  in  his  possession  for  investment  about  $25,000  be- 
longing to  Mary  Ronan,  and  he  had  paid  debts  of  his  brother 
Charles  to  the  amount  of  nearly  $12,000,  to  secure  repay- 
ment of  which  he  held  a  bond  and  mortgage  upon  the  old 
Bouck  homestead  at  Fultonham,  New  York,  which  belonged 
to  Charles.  W.  C.  Bouck,  the  son  of  Charles,  came  from  his 
father's  home  in  New  York  in  1896  and  entered  the  law 
office  of  the  testator  in  Oshkosh  as  a  student  and  was  later 
admitted  to  practice  law,  and  is  a  competent  and  worthy 
young  lawyer  in  whom  the  testator  took  considerable  pride. 
The  testator  left  an  estate  of  about  $350,000. 
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The  will  was  written  by  testator  in  his  own  handwriting. 
He  was  several  days  working  at  it,  and  he  evidently  went 
over  it  and  made  corrections  therein,  because  the  last  para- 
graph thereof  contains  the  following:  "Some  interlineations 
all  in  my  handwriting,  one  particularly  in  8'  Sub  Sanford 
erased  &  Martin  inserted  by  interlineation  &  in  same  Sub. 
their  changed  to  'her/ ''  The  eighth  paragraph  of  the  will 
is  as  follows : 

■''Eighth.  The  rest  residue  &  remainder  of  my  estate  I 
give  bequeath  &  devise  as  follows :  To  be  divided  into  three 
(3)  parts;  one  thereof  to  Mrs,  Mary  Rorian  (my  niepe)  of 
Albany,  If.  York  &  my  niece  Anna  Eliza  Martin,  such  one 
part  to  be  divided  as  follows :  Mrs.  Mary  Ronan  two  thirds 
of  said  part  &  Anna  Eliza  Martin  one  third  of  said  one  part, 
if  her  son  Sanford  Martin  shall  not  survive  me  then  such 
one  third  hereby  bequeathed  &  devised  shall  be  &  is  hereby 
bequeathed  &  devised  to  my  niece  Mary  Ronan;  one  of  said 
three  parts  to  my  niece  Mrs.  Martha  Murray  of  Albany,  New 
York;  one  part  to  my  sister  Carolina  Danforth  of  Middle- 
burg  N.  York  during  her  natural  life,  that  is  she  is  to  have 
the  net  income  thereof  during  her  natural  life  &  upon  her 
decease  or  in  case  she  does  not  survive  me  the  same  is  hereby 
bequeathed  &  devised  to  her  daughters  Mrs.  Sarah  Bruma- 
ghim  (nee  Sarah  Danforth)  Mrs.  Kate  (or  Kittie)  Hubbard 
(commonly  called  Kittie)-  share  and  share  alike,  if  either 
do  not  survive  me,  such  share  to  go  to  the  child  or  children 
of  siich  deceased,  if  such  deceased  leaves  no  child  or  children 
then  the  same  to  go  to  survivor,  if  neither  survive  me  &  do 
not  leave  a.  child  or  children  then  the  same  to  go  to  the  chil- 
dren of  my  niece  Mrs.  Mary  Ronan ^  surviving ;  to  my  nephew 
William  C.  Bouck' oi  Oshkosh  one  part  not  to  be  paid  to 
him  or  given  or  transferred  to  him  until  the  death  of  his 
mother,  my  executor  can  pay  him  the  whole  or  part  of  the  net 
income  if  satisfied  that  he  needs  it  for  his  own  use." 

The  ninth  paragraph  of  the  will  makes  the  indebtedness 
of  Charles  Bouck  to  the  testator  a  charge  upon  the  above 
bequest  to  William  C.  Bouck.  This  indebtedness  is  in  fact 
less  in  amount  than  one  sixth  of  the  residue. 
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Two  theories  of  construction  are  presented,  each  quite 
plausible.  The  construction  claimed  by  appellants  is  that 
the  words,  "to  be  divided  into  three  (3)  parts,"  constitute  a 
vital  and  controlling  provision  of  the  will ;  that  one  of  these 
parts,  identified  by  specific  reference  thereunto,  is  devised 
to  Mary  Bonan  and  Anna  Eliza  Martin,  and  another  of  these 
three  parts,  identified  by  specific  reference  thereto,  is  de- 
vised to  Martha  Murray.  There  was  left  for  disposition  by 
the  testator  only  one  third  of  the  residue,  and  therefore  the 
following  provisions  of  the  will,  devising  one  part  to  Caro- 
line Danforth  and  one  part  to  William^  C.  BoiLck  without 
words  identifying  such  "part"  with  one  of  the  three  subdi- 
visions first  mentioned  and  without  words  designating  or 
measuring  such  "part,"  must  be  taken  to  mean  in  each  in- 
stance a  part  of  the  one  third  of  the  residue  remaining  un- 
disposed of,  and,  there  being  only  two  remaining  devises,  that 
each  of  the  two  last  named  would  take  one  half  of  the  un- 
disposed one-third  of  the  residue ;  that,  if  necessary  to  carry 
this  out,  words  should  be  added  to  the  will  indicating  that 
the  parts  disposed  of  to  Caroline  Danforth  and  William  C. 
B<mch  were  "parts,"  not  of  the  whole  residue,  but  "parts"  of 
the  remaining  one  third  of  the  residue.  On  the  other  hand 
the  respondents  present  the  theory  of  construction  adopted 
by  the  circuit  court,  which  is  in  substance  that  the  testator 
started  out  to  draft  this  will  under  the  impression  that  there 
were  only  three  branches  of  the  Bouck  family  deserving  of 
his  boimty,  and  continued  to  write  with  that  thought  in  mind 
until  he  arrived  at  the  last  part  of  paragraph  8,  forgetting, 
or  overlooking  by  reason  of  some  mental  disturbance,  the 
deserts  and  claims  on  his  bounty  of  W.  C.  Bouck.  Recollec- 
tion or  reflection  brought  back  to  him  the  name  of  W.  C. 
Bouck  and  he  inserted  the  provision  found  in  paragraph  8 
for  W.  C.  Boiuck,  but  neglected  to  alter  or  correct  the  first 
part  of  paragraph  8,  dividing  the  residue  into  three  parts. 
It  is  then  contended  that,  although  the  residue  is  said  to 
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have  been  divided  into  three  parts,  it  is  by  four  separate  de- 
vises actually  divided  into  four  parts,  and  that  each  of  these 
four  parts  should  be  equal,  and  that  the  court  should  ignore 
or  strike  out  all  v^ords  in  the  paragraph  in  question  con- 
flicting with  this  disposition  of  the  property  and  this  in- 
terpretation, because  such  words  are  subordinate  indica- 
tions of  the  intention  of  the  testator  and  must  yield  to  the 
larger  and  paramount  indications  to  be  derived  from  the 
fact  that  he  gave  the  residue  by  four  separate  devises,  des- 
ignating each  gift  as  a  "part"  They  further  endeavor 
to  support  this  construction  by  evideiice  of  extrinsic  facts 
showing  the  testator's  feelings  and  disposition  to  members 
and  branches  of  his  family  and  by  his  eccentricities  of  tem- 
per, language,  writing,  etc. 

The  cause  has  been  presented  upon  able  arguments  by 
four  distinguished  counsel,  supplemented  by  more  than  420 
pages  of  printed  briefs,  and  we  are  brought  almost  to  face 
with  the  condition  described  by  Mansfield,  C.  J.,  in  Taylor 
V.  Horde,  1  Burr.  60,  a  much  argued  case,  in  which  he  said: 
"The  more  we  read,  unless  we  are  very  careful  to  distinguish, 
the  more  we  shall  be  confounded."  Or  like  the  good  Saint 
Athanasius,  who  in  his  efforts  to  interpret  the  Logos  con- 
fessed that  "the  more  he  thought,  the  less  he  comprehended ; 
and  the  more  he  wrote,  the  less  capable  was  he  of  expressing 
his  thoughts."  We  are  urged  by  the  learned  counsel  for  re- 
spondents not  to  determine  this  appeal  by  applying  rules  of 
construction  in  the  first  instance,  but  to  go  straight  to  the 
discovery  of  the  testator's  intention  from  the  will  and  sur- 
rounding circumstances,  and  to  consult  the  rules  afterward 
only  to  ascertain  the  correctness  of  the  conclusion  thus  ar- 
rived at.  In  this  position  they  have  upon  their  side  the  au- 
thority of  one  who,  notwithstanding  some  overmastering 
weaknesses,  has  been  called  the  wisest  of  mankind: 

"Whoever,  unable  to  doubt,  and  eager  to  affirm,  shall  es- 
tablish principles,  proved,   conceded   and   manifest    (as  he 
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thinks),  and  according  to  the  unmoved  truth  of  these,  shall 
reject  or  receive  others  as  repugnant  or  favorable;  he  shall 
exchange  things  for  words,  reason  for  insanity,  the  world 
for  a  fable,  and  shall  be  incapable  of  interpreting."  Francis 
Bacon^s  Misc.  Tracts. 

Other  saints  since  Athanasius,  other  jurists  since  Mans- 
field, and  many  who  were  neither  saints  nor  jurists,  no 
doubt  wrote  and  expounded  in  the  confusion  of  overstudy, 
but  lacked  the  keenness  to  discern  it  or  the  candor  to  confess 
it  Without  consciousness  of  mental  confusion,  if  it  exist, 
and  using  rules  of  c6nstruction  but  as  the  builder  uses  the 
plummet  and  the  square,  we  take  up  the  will  in  question 
with  a  view  to  ascertain  from  it,  in  the  first  place,  the  tes- 
tator's intention.  In  the  words,  "the  rest  residue  &  remain- 
der of  my  estate  I  give  bequeath  &  devise  as  follows,^'  vre 
discover  an  intention  to  dose  out,  l)y  gifts  following  these 
words,  all  of  his  remaining  estata  In  the  words,  "to  be 
divided  into  three  (3)*  parts,''  an  intention  that  the  plan  of 
division  was  by  thirds;  in  the  words,  "one  thereof  to  Mrs. 
Mary  Ronan'*  etc,  an  intention  to  here  dispose  of  one  third 
of  the  residue ;  "one  thereof"  means  one  of  the  three  parts 
just  mentioned,  and  this  is  strengthened  by  the  three  fol- 
lowing references  to  this  "part,"  in  the  first  of  which  it  is 
designated  as  "such  one  part,"  in  the  second  of  which  it 
.is  designated  as  "said  part,"  and  in  the  third  of  which  it  is 
designated  as  "said  one  part."  It  was  therefore  firmly  and 
constantly  in  the  testator's  mind,  while  writing  this  portion 
of  his  will,  to  here  dispose  of  one  third  of  the  residue  of 
his  estate.  The  next  disposition  of  "one  of  said  three  parts 
to  my  niece  Mrs.  Martha  Murray''  etc.,  is  unmistakable  in 
its  meaning,  both  as  indicating:  the  intention  of  the  testa- 
tor to  give  one  third  of  the  residue  of  his  estate  to  Martha. 
Murray  and  as  recognizing  and  emphasizing  the  prior  divis- 
ion of  the  residue  into  three  parts.  So  far  there  is  not  much 
room  for  doubt. 
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Ib  there  anything  in  the  subsequent  bequests  contained  in 
this  same  paragraph  to  contradict  or  throw  doubt  upon  the 
clear  provisions  of  that  part  of  the  paragraph  by  which 
the  first  two-thirds  of  the  residue  is  disposed  of?  For  the 
first  time  in  the  paragraph  omitting  the  identifying  words, 
"thereof,"  "such,"  or  "said,"  in  referring  to  a  paxt>  which 
in  itself  has  some  significance,  the  testator  devises  "one 
part"  to  his  sister  Caroline  Danforth  "during  her  natural 
life,"  the  remainder  over  to  others,  referring  to  this  "one 
part"  four  times  thereafter,  but  always  as  "the  same,"  or 
"such  share."  The  testator  then  bequeaths,  "to  my  nephew 
WiUiam  C.  Bouck  one  part."  It  is  somewhat  significant 
that  in  all  cases  in  which  the  word  "part"  is  used  in  this 
paragraph  it  is  identified  by  some  descriptive  precedent 
word  as  applying  to  something  already  mentioned  except  in 
the  two  cases  of  the  bequests  to  Caroline  Danforth,  etc,  and 
William  C.  Bouck.  But  the  most  significant  thing  is  that, 
taking  the  whole  paragraph  8  literally,  there  is  no  contradic- 
tion or  confusion  in  it  if  we  have  no  reference  to  extrinsic 
circumstances  or  to  preconceived  theories.  For  surely  "it 
does  not  contradict  an  express  gift  of  one  third  of  a  given 
unit  to  one  person  and  an  express  gift  of  one  third  of  the 
same  unit  to  a  second  person  that  a  part  (quantity  not  desig- 
nated) of  the  same  unit  is  given  to  a  tliird  person  and  a  part 
(quantity  not  designated)  of  the  same  unit  is  given  to  a 
fourth  person.  There  is  therefore  nothing  inconsistent  or 
contradictory  in  the  language  of  this  eighth  paragraph.  The 
meaning  of  the  testator  is  expressed  by  unmistakable  words 
with  reference  to  the  disposition  of  the  first  two-thirds  of 
the  residue,  and  it  being  the  manifest  intention  of  the  testa- 
tor to  dispose  of  the  whole  residue  by  this  eighth  paragraph, 
the  quantity  represented  by  the  "one  part"  to  Caroline  Dan- 
forth, etc.,  and  the  "one  part"  to  William  C.  Bouck  must 
l>e  determined  by  the  number  of  persons  between  whom 
division  is  made  and  the  fraction  remaining  undisposed  of. 
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This  gives  one  sixth  of  the  residue  to  Caroline  Danforth  for 
life,  remainder  as  stated,  and  one  sixth  thereof  to  WilUam 
C.  Bouch.  The  same  result  is  arrived  at  by  the  process  of 
following  the  testator  as  he  disposed  of  first  one  third  of  the 
residue,  next  one  third  of  the  residue,  then  a  "part,"  without 
stating  the  value  of  this  fraction,  then  another  "part^"  with- 
out stating  the  value  of  this  fraction. 

In  such  case  the  intention  of  the  testator,  amply  shown 
by  the  words  of  his  will,  must  be  held  to  have  been  to  give 
equal  parts  of  the  last  one-third  to  the  two  persons  last  des- 
ignated. Testing  this  interpretation  by  approved  rules  of 
construction  it  will  appear  that  it  gives  a  sensible  effect  to 
all  the  words  of  the  will.  Becker  v.  Chester,  116  Wis.  90, 
120,  91  N.  W.  87,  98,  650.  It  gives  the  word  "part"  the 
same  meaning  thcoughout  the  paragraph;  that  is,  a  frac- 
tion. But  it  does  not  give  the  word  "part"  the  same  mean- 
ing as  the  five  words,  "one  of  said  three  parts,"  used  in  the 
bequest  to  Martha  Murray,  nor  the  same  meaning  as  the 
nine  words,  "to  be  divided  into  three  (3)  parts;  one  thereof," 
etc,  used  in  the  bequest  to  Mary  Bonan  and  Anna  Eliza 
Martin.  But  "part"  all  through  this  paragraph  is  construed 
to  mean  a  fraction,  although  in  two  instances,  by  apt  words 
of  reference,  the  testator  designated  the  value  of  this  fraction, 
and  in  two  instances  he  did  not.  Rood,  Wills,  §  434,  and 
cases  in  note  37.  It  rejects  no  words  as  repugnant  or  mean* 
ingless,  for,  as  said  in  1  Eedfield,  Wills,  *448,  par.  9 : 

"It  seems  to  be  agreed  upon  all  hands,  that  words  shall 
not  be  rejected  as  repugnant,  unless  it  becomes  impossible 
to  give  them  any  reasonable  application  to  ^e  subject  mat- 
ter ;  and  then  only,  when  it  seems  obvious  from  the  context, 
taking  in  the  entire  scope  of  the  will,  that  such  result  comes 
nearest  the  testator's  intention." 

This  construction  also  finds  the  intention  of  the  testator 
from  the  will  itself.  In  re  Will  of  Kopmezer,  113  Wis.  233, 
89  N.  W.  134:',  Estate  of  Goodrich,  38  Wis.  492 ;  Sherwood  t\ 
Sherwood,  45  Wis.  357. 
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This  construction  reconciles  all  parts  of  the  will,  and  it 
does  not  cut  down  the  clear  gift  of  the  first  two-thirds.  Ooodr 
win  V,  Coddington,  154  N.  Y.  283,  286,  48  K  E.  729,  and 
cases  cited;  Boseboom  v.  Bosehoom,  81  N,  T.  356.  At  the 
same  time  it  gives  effect  to  the  last  provisions  of  paragrapli 
8  within  the  ordinary  and  usual  meaning  of  the  words  used. 
Id.  In  short  there  is  no  rule  of  construction  cited  on  either 
side  in  this  contest  witli  which  the  above  construction  in  any 
wise  conflicts.  It  is  not  in  conflict  with  the  case  of  Effvnger 
V,  Hall,  81  Va.  94,  cited  by  respondents'  counsel,  or  cases 
of  that  class,  because  there  is  nothing  in  the  will  in  question 
to  show  that  the  "part"  given  to  Caroline  Danforth,  etc.,  or 
the  "part"  given  to  William  C.  Bouck,  was  to  be  equal  to  the 
third  part  given  to  Maary  Bonan  and  Anna  Eliza  Martin,  or 
the  third  part  given  to  Martha,  Murray.  The  will  being 
before  us,  and  there  being  no  imcertainty,  ambiguity,  or  con- 
tradiction in  its  provisions,  it  is  the  best  evidence  of  the 
testator's  intention  {Estate  of  Ooodrich,  38  Wis.  492),  and 
we  must  therefore  hold  that  this  is  not  a  case  for  striking 
out  words  or  for  adding  words  to  a  will  or  for  searching  for 
the  testator's  intention  by  proof  of  extrinsic  facts  or  circum- 
stances; but  that  the  intention  of  the  testator,  as  disclosed 
by  the  words  of  the  will  itself,  was  to  dispose  of  the  residue 
of  his  estate  by  giving  one  third  to  Mary  Bonan  and  Anna 
Eliza  Martin,  in  the  proportion  of  two  thirds  of  said  one 
third  to  Mary  Bonan,  and  one  third  of  said  one  third,  or 
one  ninth  of  the  whole  residue,  to  Anna  Eliza  Martin  upon 
the  condition  therein  expressed ;  by  giving  one  third  of  such 
residue  to  Martha  Murray;  by  giving  the  net  income  of  one 
half  of  the  remaining  one  third,  or  one  sixth  of  the  residue, 
to  Caroline  Danforth  for  life ;  and  upon  her  decease  the  cor- 
pus of  this  one  sixth  to  Sarah  Brumaghim  and  Kittie  Hub- 
bard or  their  respective  heirs,  share  and  share  alike,  they  hav- 
ing both  survived  the  testator,  and  one  half  of  one  third,  or 
one  sixth  of  the  residue,  to  William  C.  Bouck  upon  the 
death  of  the  mother  of  the  latter,  in  the  meantime  payin,^^ 
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him  the  income  therefrom^  The  amount  of  the  residuary 
estate  is  to  be  ascertained  in  the  usual  way,  and  for  the  pur- 
pose of  division  among  the  devisees  all  the  indebtedness  men- 
tioned in  the  will  of  Charles  Bouck  is  to  be  considered  part 
of  the  residue.  The  one  sixth  of  the  residue  thus  ascertained 
which  is  to  go  to  William  G.  Bouck,  and  of  which  he  is  to 
have  the  income,  is  then  to  be  diminished  by  subtracting 
therefrom  the  liabilities  mentioned  in  the  will  from  Charles 
Bouck  to  the  testator,  which  will  be  thus  satisfied  and  dis- 
charged, and  the  remainder  will  be  the  share  of  William  C. 
Bouck  of  which  he  is  to  have  the  income  during  the  life  of 
his  mother  and  the  principal  at  the  time  of  her  death.  The 
provision  with  reference  to  paying  William  0,  Bouck  such 
part  of  the  income  as  he  shall  need  for  his  own  use,  fairly 
construed,  leaves  the  whole  income  of  his  portion  to  him, 
because  it  leaves  him  to  determine  what  he  shall  need  for 
his  use,  the  kind  of  use  not  having  been  specified,  and  no 
person  being  appointed  to  determine  the  needs  of  William  C. 
Bouck.  Conant  v,  Stratton,  107  Mass.  474 ;  Gillen  v.  Kimr 
ball,  34  Ohio  St  352;  Van  Stcenwyck  v.  Washburn,  59 
Wis.  483,  17  K  W.  289. 

We  cannot  consider  the  error  assigned  relative  to  the 
permission  accorded  to  the  executor  to  apply  to  the  circuit 
court  It  is  not  in  the  nature  of  a  final  determination  by 
the  court  below. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  to  the  county  court  with 
directions  to  enter  judgment  in  accordance  with  this  opinion. 

On  motion  of  the  respondent  William  C.  Bouck  a  rehear- 
ing was  gi-anted  on  June  20,  1907,  upon  the  question,  "What 
disposition  shall  the  executor  make  of  the  bond  and  mort- 
gage executed  by  Charles  Bouck  to  decedent?" 

The  cause  was  reargued  on  September  26,  1907. 

For  the  appellants  Mary  Ronan  and  Martha  Murray  the 
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cause  was  submitted  on  a  brief  signed  by  Charles  Barber 
and  E.  D,  Ronan. 

Fop  the  respondent  Wm.  C.  BoiLck  there  was  a  brief  by 
Weed  4k  HoUister,  and  oral  argument  by  H.  I.  Weed. 

The  following  opinion  was  filed  October  15, 1907: 

TiMi-iN,  J.  In  the  opinion  construing  this  will  (anle, 
p.  161,  111  N.  W.  573)  it  was  said: 

"The  one  sixth  of  the  residue  thus  ascertained  which  is 
to  go  to  William  C.  Bouck,  and  of  which  he  is  to  have  the 
income,  is  then  to  be  diininished  by  subtracting  therefrom 
the  liabilities  mentioned  in  the  will  from  Charles  Bouck  to 
the  testator,  which  wil.  be  thus  satisfied  and  discharged,  and 
the  remainder  will  be  the  share  of  William  C .  BoiLck/^ 

It  appeared  that  the  decedent  at  the  time  of  his  death 
and  for  a  long  time  prior  held  a  bond  and  mortgage  executed 
by  his  brother  Charles  Bouck,  who  was  the  father  of  William 
(7.  Bouck.    The  will  provided: 

"The  following  charges  are  made  •  .  .  upon  the  bequest 
of  [to]  William  0.  Bouck  as  follows ;  with  the  following  in- 
debtedness of  his  father  Charles  Bouck,  a  bond  dated  on  or 
about  the  14  of  April  A.  D.  1886  ...  to  pay  eleven  thou- 
sand six  hundred  and  thirty-two  Alj  in  one  year  with  interest 
upon  which  nothing  has  been  paid  on  principal  or  interest,  to 
which  is  to  be  added  compound  interest  at  the  rate  of  three 
per  cent,  per  annum  upon  the  annual  interest  for  each  year 
since  given.  Said  bond  is  secured  by  mortgage  upon  said 
Charles  Bouck  farm  in  the  town  of  Fultonham,  Schoharie 
Co.  N.  York.  My  executor  not  to  enforce  collection  thereof 
untU  after  the  death  of  said  Charles  Bouck.  .  .  .  The  above 
to  be  charges  upon  said  William  C.  Bouck  said  interest  with- 
out reference  to  any  statutes  of  limitation  &  whether  lawful 
or  not  If  the  indebtedness  of  said  Charles  Bouck  [exceeds] 
his  one  part  or  share,  the  same  is  te  be  made  up  to  the  other 
devisees  &  to  be  a  charge  on  said  bond  &  mortgage  I  hold 
against  the  said  Charles  Bouck." 

On  the  first  hearing  there  was  no  argument  on  this  pointy 
but  in  the  former  opinion  it  was  assumed,  upon  the  au- 
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thority  of  Evans  v.  Foster,  80  Wis.  509,  60  K  W.  410; 
Gridley  v.  Qridley,  24  N.  Y.  130;  Brown  v.  Knapp,  79 
X.  Y.  136 ;  and  Adams  v.  Adams,  14  Allen,  65,  that  the  will 
having  made  this  indebtedness  of  Charles  Bouck  to  the  tes- 
tator a  charge  upon  the  bequest  to  WUlia/ni  C.  Bouck,  by 
the  acceptance  of  such  bequest  William  C.  Bouck  became  in- 
debted to  the  estate  of  the  testator  in  that  amount,  and  that 
after  deducting  the  same  from  the  bequest  to  Williara  C. 
Bouck  the  bond  and  mortgage  against  Charles  Bouck  should 
be  satisfied  and  discharged.  A  rehearing  was  granted  by 
this  court,  the  reargument  being  confined  to  this  proposition : 
^What  disposition  shall  the  executor  make  of  the  bond  and 
mortgage  of  Charles  Bouck?"  Upon  the  argument  for  re- 
hearing it  is  contended  that  the  word  "charges,"  used  in  the 
excerpt  from  the  will  above  quoted,  should  not  be  given  this 
significance ;  that  the  testator  really  meant  that  in  making  up 
the  one-sixth  interest  bequeathed  to  William  C.  Bouck  the 
bond  and  mortgage  should  be  charged —  that  is  to  say,  deb- 
ited— to  William  C.  Bouck  as  against  his  right  to  said  one 
sixth,  and  so  make  part  of  his  one-sixth  interest.  To  enforce 
this  claim  it  is  pointed  out  that  the  testator  did  not  expect 
this  mortgage  to  be  satisfied  and  discharged,  because  he  pro- 
vided in  effect  for  the  collection  thereof  after  the  death  of 
Charles  Bouck.  It  was  further  pointed  out  that  the  same  Ian- 
guage  is  used  in  the  bequest  to  Martha  Murray,  who  is 
charged  with  $400  which  she  had  theretofore  received  from 
the  testator,  and  in  that  instance  the  testator  merely  intended 
to  make  that  $400  a  part  of  her  bequest,  and  that  he  must 
have,  from  the  similar  language  employed  with  reference 
to  the  bequest  to  William  C.  Bouck,  intended  to  make  the 
bond  and  mortgage  in  question  a  part  of  the  bequest  to  WH- 
liam  C.  Bouck, 

No  one  has  appeared  to  contest  this  claim,  the  appellants 
Mary  Eoiian  and  Martha  Murray  merely  submitting  this 
question  to  the  court  ^vitliout  argument  or  authority  cited, 
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they  having  no  interest  in  the  construction  of  this  partic- 
ular paragraph  of  the  will.  We  have  concluded  that  it 
would  more  nearly  accord  with  the  intention  of  the  testator . 
to  interpret  the  word  "charge"  in  the  sense  of  debiting 
against  the  one  sixth  of  the  residue  bequeathed  to  William 
C.  Bouch  for  the  purpose  of  making  up  this  one  sixth  than  to 
have  the  bond  and  mortgage  satisfied. 

We  therefore  hold  this  to  have  been  the  intention  of  the 
testator  in  this  respect,  and  the  executor  is  advised  to  re- 
gard, in  the  distribution  of  the  estate,  the  opinion  of  this 
court  as  first  annoimced  herein  in  all  respects,  except  that 
instead  of  satisfying  and  discharging  the  bond  and  mort- 
gage above  mentioned  he  assign  and  transfer  the  same  to 
William  C.  Bouch.  The  taxable  costs  and  disbursements 
of  William  C.  Bouch  on  this  rehearing  to  be  paid  by  the  ex- 
•ecutor. 

Cassoday,  0.  J.,  took  no  part 


Miami  County  National  Bank,  Respondent,  vs.  Qolih 
BBBG,  Appellant. 

Beptenvber  27 — October  15,  1907. 

Statute  of  frauds:  Guaranty  of  payment:  Expressing  the  considera- 
tion: Sufficiency:  Acceptance:  Notice:  Cause  of  action, 

L  A  letter  requestins  a  bank  to  "let"  defendant's  son,  "manager  for 
the  O.  L.  S.  Co.,  make  overdrafts"  on  the  bank  "to  the  amount 
of  $800  to  buy  live  stock  with,"  sufficiently  expresses  the  con- 
sideration to  satisfy  the  calls  of  subd.  2,  sec.  2307,  Stats.  (1898). 

2.  In  such  case  the  undertaking  of  defendant  was  held  to  be  predi- 

cated upon  and  collateral  to  the  liability  to  be  incurred  by  sub- 
sequent advances  to  be  made  by  the  plaintiff,  and  to  guarantee 
their  repayment. 

3.  An  undertaking  of  guaranty  is  primarily  an  offer  and  does  not 

become  a  binding  obligation  until  it  Is  accepted  and  notice  of 
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the  acceptance  given  to  the  guarantor.  Such  acceptance  is  not 
shown  by  mere  performance  of  acts  in  reliance  upon  the  offer. 
4.  An  action  on  a  contract  of  guaranty  cannot  be  maintained  where- 
the  giving  of  notice  of  acceptance  is  denied  in  the  answer,  was. 
not  found  by  the  court,  and  there  was  no  evidence  that  the- 
notice  was  ever  given. 


Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Buknell,  Circuit  Judge.    Reversed, 

This  action  was  commenced  March  5,  1897,  to  recover 
$380.83  overdrafts  made  by  the  Goldberg  Live  Stock  Com- 
pany, L.  D.  Goldberg  as  manager,  between  April  13,  1896, 
and  June  1,  1896,  and  interest  thereon  from  said  last-named 
date,  and  the  complaint  seeks  to  hold  the  appellant,  Matilda 
Ooldberg,  liable  therefor  by  reason,  as  alleged,  that  Marcb 
10,  1896,  she  authorized  the  plaintiff  in  writing  to  let  said 
L.  D.  Goldberg  make  overdrafts  on  the  plaintiff's  bank  on 
her  account  under  the  name  of  the  Goldberg  Live  Stock 
Company  to  the  amount  of  $800.  Matilda  Goldberg  had 
refused  to  pay  any  part  thereof.  Said  defendant  answered 
and  admitted  that  she  delivered  to  the  plaintiff  a  contract  of 
guaranty  in  writing  dated  March  10,  1896,  and  therein  au- 
thorized the  plaintiff  to  let  her  son,  L.  D.  Goldberg,  make 
overdrafts  on  said  bank  not  to  exceed  $800,  but  alleged  that 
the  same  was  without  consideration  and  that  there  was  no 
acceptance  thereof  by  the  plaintiff  nor  notice  thereof  to  the 
defendant,  and  no  notice  to  her  of  any  alleged  advances  made 
under  such  contract,  and  the  defendant  alleges  and  insists 
that  said  contract  was  and  is  wholly  void ;  that  at  the  time 
of  the  delivery  of  said  contract  of  guaranty  to  the  plaintiff 
the  account  of  said  L.  D.  Goldberg  at  said  bank  was  over- 
drawn in  the  sum  of  $500,  and  alleges  that  neither  L.  D. 
Goldberg  nor  said  company  was  indebted  to  the  plaintiff 
at  the  time  of  the  commencement  of  this  action,  and  that  if 
they  were  the  same  had  been  fully  paid  and  discharged  prior 
to  the  commencement  of  this  action. 
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A  jury  trial  having  been  waived,  the  cause  was  tried  by 
the  courts  and  after  the  close  of  the  trial  the  court  found  as 
matters  of  fact,  in  effect,  that  the  plaintiff  now  is,  and  ever 
since  January  1,  1896,  has  been,  a  banking  corporation  lo- 
cated at  Paola,  Kansas;  that  the  said  company  was  doing 
business  in  Kansas  buying  live  stock  on  and  for  a  long  time 
prior  to  March  10,  1896,  and  continued  such  business  up  to 
and  including  June  1,  1896;  that  the  said  L.  D.  Goldberg 
was,  during  all  of  said  times,  the  agent  and  manager  of  said 
company,  and  did  business  with  the  plaintiff  at  such  bank ; 
that  prior  to  March  10,  1896,  the  plaintiff  advanced  moneys 
to  that  company  for  the  purchase  of  live  stock  and  carrying 
on  its  business,  taking  as  security  therefor  bills  of  lading  of 
each  shipment  with  a  draft  on  the  consignee  attached  in  favor 
of  Ae  plaintiff;  that  shortly  prior  to  March  10,  1896,  the 
plaintiff  refused  to  extend  further  credit  by  way  of  such  ad- 
vancements; that  March  10,  1896,  the  defendant  wrote  to  the 
plaintiff  a  letter,  which  was  received  by  the  plaintiff  March 
13,  1896,  of  which  the  following  is  a  copy: 

'Marion,  Wis.,  March  10,  1896. 
"Miami  County  National  Bank,  Paola,  Kansas : 

"Grentlemen :  You  kindly  let  L.  D.  Goldberg,  my  son,  man- 
ager for  the  Groldberg  Live  Stock  Company,  make  overdrafts 
in  your  bank  to  the  amount  of  $800  to  buy  live  stock  with. 
He  has  no  doubt  explained  to  you  that  he  has  always  to 
wait  for  returns  on  stock  which  is  all  right.  Hope  you  will 
accommodate  him  and  also  me.  I  remain, 
"Respectfully  yours, 

"Math^da  Goldbehg,  Prop. 
"L.  B.  GoLDBEBG,  Manager.^' 

That  upon  the  receipt  of  that  letter  and  relying  thereon, 
and  from  time  to  time  as  requested  by  said  agent  and  man- 
ager of  said  company,  the  plaintiff  permitted  said  agent  and 
company  to  make  overdrafts  on  account  of  said  company  at 
said  bank  and  paid  out  and  advanced  to  that  company  in 
such  overdrafts  from  time  to  time  various  sums  of  money 
Vol.138— 12 
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to  be  used  in  said  business  in  the  purchase  of  live  stock,  and 
that  at  the  time  of  the  commencement  of  this  action  there 
was  due  and  unpaid  to  the  plaintiff  from  the  defendant  on 
account  of  such  overdrafts  and  advancements  $380.83,  which 
the  defendant  refused  to  pay,  though  duly  demanded. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant  $380.83, 
with  interest  thereon  from  June  1,  1896,  and  costs.  From 
the  judgment  entered  thereon  for  the  amount  stated,  with  in- 
terest and  costs,  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Kreutzer,  Bird  &  Rosenberry. 

J.  Elmer  Lehr,  for  the  respondent 

Cassodat,  0.  J.  It  was  found  by  the  court  and  is  undis- 
puted that  the  amount  of  money  which  the  plaintiff  is  here 
seeking  to  recover  is  for  and  on  account  of  overdrafts  and  ad- 
vancements made  by  the  plaintiff  to  the  Goldberg  Live  Stock 
Company,  of  which  the  defendant's  son  was  the  agent  and 
manager.  The  only  ground  for  claiming  a  right  to  recover 
from  the  defendant  is  her  letter  to  the  plaintiff  under  date 
of  March  10,  1896,  set  forth  in  full  in  the  foregoing  state- 
ment. The  request  of  the  defendant  therein  contained  for 
the  plaintiff  to  "let"  her  son,  "manager  for  the  Goldljerg  Live 
Stock  Company,  make  overdrafts"  in  the  plaintiff  ^Tbank  to 
the  amount  of  $800  to  buy  live  stock  with,"  seems  to  be  a 
sufficient  expression  of  the  consideration  to  satisfy  the  stat- 
ute. Subd.  2,  sec.  2307,  Stats.  (1898)  ;  Eastman  v.  Bennett, 
6  Wis.  232,  241,  242 ;  Williams  v.  Ketchum,  19  Wis.  231 ; 
Dahlman  v.  Hammel,  45  Wis.  466;  Young  v.  Brown,  53 
Wis.  333,  10  K  W.  394;  Waldheim  v.  Miller,  9Y  Wis.  300, 
72  N.  W.  869.  The  request  so  contained  in  the  defendant's 
letter  was  for  the  plaintiff  to  allow  the  defendant's  son,  as 
manager  of  the  6oldl>erg  Live  Stock  Company,  to  make  over- 
drafts to  the  amount  stated,  with  a  hope  that  the  plaintiff 


Digitized  by  VjOOQ IC 


15]  AUGUST  TEEM,  1907.  179 

Miami  Connty  Nat  Bank  v.  Goldbei^g,  183  Wis.  175. 

would  accommodate  the  son  by  so  doing.  The  undertaking 
on  the  part  of  the  defendant  was  predicated  upon  subsequent 
adyancee  to  be  made  by  the  plaintiff.  Such  advances  on 
such  overdTafts  were  to  be  made  by  the  plaintiff  to  the  Gold- 
berg Live  Stock  Company,  or  to  the  son  as  its  manager.  In 
other  words,  the  letter,  by  implication,  guaranteed  the  repay- 
ment of  the  advances  so  to  be  made  to  the  stock  company  or 
to  its  manager  to  the  amount  stated.  The  undertaking  of 
the  defendant  was  collateral  to  the  liability  to  be  incurred  by 
the  stock  company.  Such  being  the  undertaking  on  the 
part  of  the  defendant,  the  question  recurs  as  to  her  liability 
in  this  action.    In  an  early  case  in  this  court  it  was  held : 

"A  letter  of  credit  containing  the  words,  *I  will  guarantee 
that  K.  &  Co.  will  pay  for  any  amount  of  goods  they  may 
purchase  in  New  York  this  fall,  not  exceeding.  $5,000,'  was 
held  to  be  a  guaranty  to  pay  if  K.  &  Co.  did  not  pay."  Mc- 
Naughton  v.  Conklings,  9  Wis.  816,  320. 

It  is  there  said  by  the  court: 

"The  words  of  the  letter  amount  to,  and  were  designed  as, 
a  present  undertaking  of  guaranty,  needing  only  to  be  acted  on 
by  any  one  for  whom  they  were  intended,  with  notice  to  the 
writer,  in  order  to  bind  him."    Id. 

That  decision  was  based  upon  a  case  in  the  supreme  court 
of  the  United  States  wherein  it  was  held,  among  other 
things : 

"A  party  giving  a  letter  of  guaranty  has  a  right  to  know 
whether  it  is  accepted,  and  whether  the  porson  to  whom  it  is 
addressed  means  to  give  credit  on  the  footing  of  it  or  not.  .  .  . 
A  demand  of  payment  of  the  sum  advanced  under  the  guar- 
anty should  be  made  of  the  person  to  whom  the  same  was 
made,  and  in  case  of  nonpayment  by  him  notice  of  such  de- 
mand and  nonpayment  should  have  been  given  in  a  reasonable 
time  to  the  guarantors ;  otherwise  they  would  be  discharged 
from  the'guaranty."    Douglass  v.  Reynolds,  7  Pet  113. 

To  the  same  effect,  D<wi^  8.  3f .  Co.  v.  Richards,  115  IT.  S. 
524,  6  Sup.  Ct  173.     Such  rulings  are  in  harmony  >j^itK 
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well-considered  adjudications  in  other  jurisdictions.     Thus, 
it  has  been  held  in  a  recent  case  in  Pennsylvania: 

"A  guarantor  of  future  credit  or  advancing  is  entitled 
to  notice  from  the  party  giving  the  credit  of  his  acceptance 
of  the  guaranty,  inasmuch  as  such  notice  enables  the  guaran- 
tor to  know  the  nature  and  extent  of  his  liability,  to  exercise 
due  diligence  in  guarding  himself  against  losses  which  might 
otherwise  be  unbiown  to  him,  and  to  avail  himself  of  the 
appropriate  means  in  law  and  equity  to  compel  the  other 
parties  to  discharge  him  from  future  responsibility.  .  .  .  The 
corporation  accepted  and  filled  the  order,  but  gave  no  notice 
of  the  acceptance  to  the  guarantor.  Held,  that  the  guarantor 
was  not,  liable.'^  Acme  Mfg,  Co.  v.  Reed,  197  Pa.  St.  359, 
47  Atl.  205. 

To  the  same  effect:  King  v,  Baiterson,  13  R.  I.  117;  De 
Cremer  v.  Anderson,  113  Mich.  578,  71  N.  W.  1090 ;  Pear- 
sell  Mfg.  Co.  v.  Jeffreys,  183  Mo.  386,  81  S.  W.  901 ;  Win- 
nebago  P.  Mills  v.  Travis,  56  Minn.  480,  58  N.  W.  36 ;  1 
Brandt,  Suretyship  &  Q.  (3d  ed.)  §  205;  20  Cyc.  1404.  In 
this  last  work  it  is  said : 

"An  undertaking  of  guaranty  is  primarily  an  offer,  and 
does  not  become  a  binding  obligation  until  it  is  accepted  and 
notice  of  the  acceptance  given  to  the  guarantor.  Such  ac- 
ceptance is  not  shown  by  the  mere  performance  of  acts  in 
reliance  upon  the  offer." 

The  giving  of  such  notice  is  denied  in  the  answer  and  is 
not  found  by  the  court,  and  there  is  no  evidence  that  such 
notice  was  ever  given.  It  follows  that  the  action  cannot  be 
maintained. 

By  the  Covrt. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  action. 
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Pbautsch,  Appellant,  vs.  Rasmussen  and  another,  Re- 
spondents. 

Beptember  27 — October  15,  1907. 

Entire  contract:  Breach:  Counterclaim. 

1.  A  contract  whereby  plaintiff  agreed  to  furnish  defendants  approx- 

imately 2,000  cubic  yards  of  crushed  stone  for  a  certain  sum 
per  cubic  yard  is  an  entire  contract,  requiring  full  performance 
before  payment  of  the  consideration  is  due,  notwithstanding  the 
fact  that  it  did  not  provide  for  payment  In  a  lump  sum,  but 
for  measurement  of  the  consideration  by  quantities  or  nnits. 

2.  In  an  action  for  the  price  of  the  first  425  cubic  yards  of  crushed 

Btone  furnished  under  a  contract  whereby  plaintiff  agreed  to 
furnish  defendants  approximately  2,000  cubic  yards  for  an 
agreed  price  per  cubic  yard,  where  defendants  counterclaimed 
for  the  additional  price  they  were  compelled  to  pay  for  the 
remaining  1,575  cubic  yards,  after  plaintiff  had  refused  to  fur- 
nish more  unless  payments  for  stone  already  deliyered  on  the 
contract  were  made,  a  Judgment  allowing  the  counterclaim  is 
affirmed. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    Affirmed. 

This  is  an  action  to  recover  a  balance  of  $169  alleged  to 
be  due  on  the  purchase  price  of  425  yards  of  crushed  stone  at 
fifty-eight  cents  per  cubic  yard.  The  defendants  counter- 
claimed  for  an  alleged  breach  of  the  contract  under  which 
the  stone  was  sold.  It  appeared  that  the  plaintiff  owned  a 
stone  quarry  and  the  defendants  were  building  contractors. 
On  the  23d  day  of  November,  1904,  plaintiff  made  a  written 
contract  with  the  defendants  by  which  he  agreed  "to  furnish 
to  parties  of  the  second  part  approximately  two  thousand 
cubic  yards  of  crushed  stone  loaded  into  wagons  at  the 
quarry,"  answering  certain  specifications,  "for  the  sum  of 
fifty-eight  cents  per  cubic  yard.  Party  of  the  first  part 
further  agrees  to  furnish  party  of  the  second  part  fifty  yards 
per  day  imtil  order  is  filled."    It  further  appeared  that  the 
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stone  was  to  be  used  to  construct  a  part  of  a  certain  bridge, 
and  that  425  yards  of  stone  were  fumisbed  by  the  plaintiff 
prior  to  February  1st,  when,  after  some  minor  disagreements 
between  the  parties,  the  plaintiff  demanded  payment  of  some 
money  on  the  contract,  which  defendants  refused,  whereupon 
the  plaintiff  declined  to  furnish  any  more  stone,  and  that  at 
this  time  the  market  price  of  crushed  stone  had  advanced  to 
seventy-five  cents  per  cubic  yard,  and  the  defendants  wero 
compelled  to  pay  that  price  for  the  remaining  1,675  yards 
to  complete  their  bridge  contract.  Upon  these  facts,  which 
appeared  either  by  undisputed  testimony  or  were  established 
by  a  special  verdict,  the  court  held  the  defendants  entitled  to 
recover  as  damages  the  increased  price  which  they  were  com- 
pelled to  pay  for  the  balance  of  the  stone  contracted  for,  and 
rendered  judgment  on  the  counterclaim  in  their  favor  for 
the  excess  of  such  damages  over  and  above  the  purchase  price 
of  the  425  yards  actually  delivered  From  this  judgment 
the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Baa-bers  &  Beglinger. 

For  the  respondents  there  was  a  brief  by  BoucJe  £  Hilton 
and  John  F,  Kluwin,  and  oral  argument  by  Mr.  Kluwin. 

WiNSLOW,  J.  In  a  number  of  cases  in  this  court  contracts 
which  in  all  essential  features  were  like  the  contract  in  ques- 
tion have  been  held  to  be  entire  contracts,  requiring  full  per- 
formance before  payment  of  the  consideration  is  due,  not- 
withstanding the  fact  that  the  contracts  did  not  provide  for 
payment  in  a  lump  sum,  but  for  measurement  of  the  con- 
sideration by  quantities  or  units.  McDonald  v.  Bryant,  73 
Wis.  20,  40  K  W.  665 ;  Boutin  v.  Lindsley,  84  Wis.  644,  54 
X.  W.  1017 ;  WcBreh(ni^e  d  B,  8.  Co.  v.  Oalvin,  96  Wis.  523, 
71  N.  W.  804;  Widman  v.  Oay,  104  Wis.  277,  80  N.  W. 
450.  See,  also,  BoJcer  v.  Biggins,  21  N.  Y.  397 ;  Mount  v. 
Lyon,  49  N.  Y,  552;  Shinn  v.  Bodine,  60  Pa.  St  182; 
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Cherry  Tal.  I.  WorJcs  v.  Florence  I.  R.  Co.  64  Fed.  509. 
The  question  hardly  seems  to  be  an  open  one  in  this  court 
It  is  true  that  in  Goodwin  v.  Merrill,  13  Wis.  658,  a  contract 
for  the  sale  of  a  given  quantity  of  wheat  at  a  certain  price 
per  bushel  was  held  divisible  because  the  parties  by  their  sub- 
sequent conduct  had  so  construed  it  and  had  "put  it  beyond 
doubt  that  they  intended  it  to  be  severable,"  but  there  was 
no  such  conduct  in  the  present  case.  On  the  contrary,  such 
acts  of  the  parties  as  are  brought  out  by  the  evidence  rather 
tend  to  refute  the  idea  that  either  party  expected  that  ratable 
payments  were  to  be  made  as  the  stone  was  delivered. 

This  consideration  renders  it  certain  that  there  is  no  error 
in  the  judgment  of  which  the  plaintiff  can  complain. 
By  the  Court. — Judgment  affirmed^ 


MiLLKB,  Appellant,  vs.  Chicago  &  Nobthwbstebw  lUiir 
WAY  Company,  Eespondent* 

Septevvber  fS7 — October  15,  1907. 

Penal  statutes:  Amendment:  Repeal:  Accrued  cause  of  adUm:  Con- 
struction of  statutes:  **Inclosure:  **  "Owners  of  inclosed  lands:  '* 
"^Inclosed  landr 

L  Any  statute  giving  a  right  to  recover  of  a  person  by  ciyll  action, 
either  for  the  benefit  of  the  public,  or  in  its  name  for  the  benefit 
of  a  private  person  for  his  own  use,  or  in  the  name  of  the  latter 
for  his  own  use,  a  sum  by  way  of  punishment  or  punitory 
damages,  is  a  penal  statute. 

2.  Rights  under  a  penal  statute,  both  as  regards  the  right  and  a 

pending  cause  of  action  to  enforce  it,  do  not  suryive  a  repeal 
thereof  without  a  saying  clause,  which  need  not  necessarily  be 
embodied  in  the  amendatory  or  repealing  act. 

3.  Sec.  1813,  Stats.   (1898)— denouncing  a  penalty  on  any  railroad 

corporation  operating  a  railroad  over  or  through  inclosed  lands 
after  its  failure  on  the  specified  notice  to  construct  fences,  farm 
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crossings,  etc.,— was  amended  by  ch.  623,  Laws  of  1907,  substi- 
tuting a  penalty  of  $10  "for  each  day  after  the  expiration  of 
said  three  months"  in  lieu  of  a  penalty  of  $10  "for  each  and 
every  locomotive  that  may  thereafter  pass  through  such  land." 
Beld,  although  the  amendment  contained  no  saving  clause, 
nevertheless  rights  of  action  accruing  before  the  amendment 
went  into  effect  were  preserved  under  sec  4974,  StatSw  (1898). 

4.  The  words  of  a  statute  which  are  plain  in  their  literal  sense  and 

lead  to  no  inconsistent  or  absurd  consequences  must  be  pre- 
sumed to  have  been  intended  to  have  their  plain  and  ordi- 
nary meaning,  and  such  presumption  must  prevail  under  all 
circumstances. 

5.  A  penal  statute  which  is  open  to  construction  is  to  be  limited 

rather  than  extended  thereby  In  favor  of  the  person  sought  to 
be  penalized,  so  that  in  case  of  fair  doubt  as  to  which  of  two 
reasonable  meanings  readable  out  of  the  law  was  intended  that 
one  should  be  adopted  which  is  most  favorable  to  such  person. 

6.  Penal  statutes  should  be  couBtrued  so  as  to  effect  the  indicated 

legislative  purpose. 

7.  An  "inclosure'*  commonly  means  a  particular  space  surrounded 

by  a  barrier  of  some  sort 

8.  The  phrase  "owner  of  inclosed  lands"  is  only  satisfied  by  an 

owner  of  land  surrounded  by  a  substantial  fence,  or  its  equivsr 
lent,  separating  his  premises  from  outside  territory. 

9.  The  words  "inclosed  land"  as  used  in  sec.  1813,  Stats,   (1898 )» 

mean  land  so  effectively  separated  from  all  other  land  as  to  ren- 
der the  same  suitable  for  use  by  itself. 

10.  While  the  term  "Inclosure,"  as  regards  lands,  means  a  tract  of 

land  surrounded  by  an  actual  fence,  it  does  not  necessarily 
mean  a  lawful  fence,  nor  as  to  all  situations  a  fence  strictly  so 
called,  but  a  fence  or  something  equivalent  for  protection  of 
the  premises  against  encroachment  from  without  and  restraint 
within. 

11.  Under  sec.  1813,  Stats.  (1898),  denouncing  a  penalty  on  any  rail- 

road corporation  operating  a  railroad  over  or  through  inclosed 
lands  after  its  failure  on  the  specified  notice  to  construct 
fences,  farm  crossings,  etc.,  recoverable  by  the  owner  of  such 
inclosed  lands,  an  owner  of  lands  cannot  enforce  the  penalty 
where  part  of  the  line  between  his  lands  and  his  neighbors'  is 
occupied  by  an  old  brush  fence,  down  In  places,  or  practically 
so,  enabling  cattle  to  readily  pass  and  repass,  or  where  between 
a  creek  on  the  owner's  land  and  a  neighbor's  line  the  land  was 
low  and  marshy,  yet  such  as  to  allow  cattle  to  pass  over  the 
owner's  land  to  the  creek,  although  the  creek  formed  a  sub- 
stantial barrier  to  further  progress  of  the  cattle. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Buenell,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  alleged  violations  of  plaintiff's  rights 
tmdersecs.  1810  and  1813,  Stats.  (1898). 

The  statutes  referred  to,  at  the  time  of  the  wrong  com- 
plained of,  required  every  railroad  corporation  operating  a 
railroad  in  this  state  to  construct  and  maintain  suitable  and 
convenient  farm  crossings  of  the  road  for  the  use  of  the  occu- 
pants of  the  adjoining  lands,  and  provided  that  "whenever 
any  railroad  corporation  shall  operate  a  railroad  over  or 
through  inclosed  lands  and  shall  fail  to  construct  the  .  .  . 
farm  crossings  .  .  •  required  .  .  .  proper  for  the  use  of 
such  lands,  the  owner  or  occupant  thereof  may  give  notice 
in  writing  signed  by  him  to  such  corporation,  to  be  served 
as  a  summons  in  a  court  of  record  is  required  to  be  served 
on  such  corporation,  to  .  .  .  construct  the  necessary  farm 
crossings  .  .  .  and  if  such  company,  after  being  so  notified, 
shall  neglect  for  three  months  so  to  construct  such  .  .  . 
farm  crossings  ...  it  shall  be  liable  to  pay  to  such  owner 
or  occupant  ten  dollars  for  each  and  every  locomotive 
that  may  thereafter  pass  through  such  lands  imtil  so  con- 
structed. .  .  ." 

Plaintiff  alleged  and  proved  ownership  and  occupancy  by 
him  of  certain  land  specified,  satisfying  as  to  defendant  the 
calls  of  the  statute  entitling  him  to  a  farm  crossing  and  to 
the  benefit  of  the  penalty  feature  of  the  statute  to  vindicate 
such  right  in  case  of  its  having  been  violated,  if  such  lands 
were  inclosed,  within  the  meaning  of  the  statute.  The  com- 
plaint stated  all  facts  requisite  to  a  recovery  for  2,102  viola- 
tions of  such  right,  upon  the  hypothesis  that  each  time  a  loco- 
motive passed  over  the  land  constituted  a  distinct  violation 
giving  rise  to  a  cause  of  action  to  recover  $10.  There  was  a 
controversy  on  the  evidence  as  to  whether  the  notice  to  set  the 
time  running  within  which  the  corporation  was  required  to 
construct  the  crossing  was  properly  served.    It  was  not  con- 
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troverted  but  that  after  the  alleged  service  the  statutory 
period  for  building  the  crossing  expired,  and  that  there- 
after between  the  2d  day  of  April,  1905,  and  the  commence- 
ment of  this  action,  if  plaintiff's  evidence  was  competent  to 
prove  the  facts,  there  were  2,102  instances  of  the  defendant 
operating  a  locomotive  over  and  through  the  land.  There 
was  a  further  controversy  on  the  evidence  as  to  whether 
plaintiff's  land  was  inclosed,  within  the  meaning  of  the  stat- 
ute. The  evidence  on  that  subject  was  to  this  effect :  The  tract 
consisted  of  eighty  acres;  eighty  rods  wide  north  and  south 
and  160  rods  wide  east  and  west  The  right  of  way  was  a 
strip  of  land  of  the  usual  width,  commencing  about  the  cen- 
ter of  the  tract  on  the  south  side  and  running  in  a  north- 
westerly direction  through  it.  The  west  side  of  the  east  por- 
tion of  the  tract  was  bounded  by  the  right-of-way  fence.  It 
was  bounded  on  the  north  by  Mr.  Deacy's  fence,  there  being 
a  line  fence  running  east  from  the  right-of-way  fence  about 
one  half  of  the  distance  to  the  northeast  comer  of  the  tract. 
For  the  balance  of  the  distance  there  was  an  old  brush  fence, 
down  in  places,  or  practically  so,  enabling  cattle  to  readily 
pass  from  such  land  to  Mr.  Deacy's  premises.  There  was 
no  fence  on  the  east  boimdary  of  the  land.  There  was  a  fence 
substantially  on  the  south  side  thereof  running  east  from  the 
right-of-way  fence  to  a  creek  about  ten  or  fifteen  rods  east  of 
the  southeast  comer  of  the  tract.  The  course  of  the  creek  was 
northwesterly  to  and  beyond  the  northeasterly  comer  of  such 
tract.  The  strip  of  land  between  the  creek  and  the  east 
boundary  of  plaintiff's  premises  belonged  to  Mr.  Knaup.  It 
was  low  and  marshy,  yet  cattle  could  pass  over  the  same  from 
plaintiff's  land  to  the  creek,  but  that  formed  a  substantial 
barrier  to  their  going  further.  At  the  close  of  the  evidence 
the  court  directed  a  verdict  in  favor  of  the  defendant  upon 
the  ground  that  it  appeared  conclusively  that  plaintiff's  land 
was  not  inclosed,  within  the  meaning  of  the  statute.  Jud^ 
ment  was  rendered  accordingly,  from  which  this  appeal  was 
taken. 
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R.  N,  Van  Dor  en,  attorney,  and  P.  H.  Mariin^  of  counsel^ 
for  the  appellant 
Edward  M.  Hyzer,  for  the  respondent. 

Matwhaxl,  J.  The  preliminary  question  is  presented  of 
whether  sec.  1813,  Stats.  (1898),  under  which  the  action  was 
brought,  was  not  so  substantially  changed  by  ch.  623,  Laws  of 
1907,  as  to  supersede  the  former  law,  and  consequently  ap- 
pellant's right  to  recover.  The  new  law  amended  such  sec- 
tion by  substituting  the  words  "each  day  after  the  expiration 
of  said  three  months"  for  "each  and  every  locomotive  that 
may  thereafter  pass  through  such  land,"  thereby  reducing  the 
penalty  for  wrongfully  failing  to  construct  a  farm  crossing 
on  inclosed  land  when  duly  requested  to  do  so  from  $10  for 
each  alid  every  locomotive  passing  through  such  land  during 
the  period  of  default  to  $10  per  day  during  such  period. 

We  shall  not  spend  much  time  on  the  subject  of  whether 
the  law  in  question  is  a  penal  statute.  It  was  clearly  de- 
signed to  afford  the  right  to  recover  in  case  of  a  violation  of  a 
landowner's  statutory  privilege  more  than  actual  damages; 
to  recover  such  sum  as  to  not  only  satisfy  such  damages,  if 
any,  but  to  serve  as  a  punishment  for  the  violation.  Any  law 
giving  a  right  to  recover  of  a  person  by  civil  action  either  for 
the  benefit  of  the  public,  or  in  its  name  for  the  benefit  of  a 
private  person,  or  in  the  name  of  the  latter  for  his  own  use  a 
fiiun  by  way  of  punishment,  or  punitory  damages,  is  a  penal 
statute,  and  rights  under  it  do  not  survive  a  repeal  thereof 
without  a  saving  clause  therein  both  as  regards  the  right  and 
the  pending  cause  of  action  to  enforce  it,  if  there  be  one,  or 
other  efficient  saving  law. 

The  rule  on  the  subject  mentioned  is  commonly  stated  in 
the  books  substantially  thus : 

"The  repeal  of  a  statute  prescribing  a  penalty  or  forfeiture 
recoverable  in  a  civil  action,  without  a  saving  clause  in  the 
repealing  act,  takes  away  the  right  of  recovery,  even  though 
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fin  action  has  been  begun,  for  there  is  no  vested  right  in  an 
unenforced  penalty  until  its  actual  recovery  by  final  judg- 
ment."   26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  753. 

That  Tv\e  is  applicable  to  all  offenses  and  rights  created 
by  statute,  but  the  saving  clause  need  not,  necessarily,  as  will 
be  seen  hereafter,  be  embodied  in  the  amendatory  or  repeal- 
ing act. 

Xowhere  is  the  general  principle  under  discussion  more 
•definitely  laid  down  than  in  the  decisions  of  this  court,  as 
for  instance  in  Dillon  v.  Linder,  36  Wis.  344,  349,  the  court 
said : 

"Whatever  a  statute  gives,  which  has  not  ripened  into  a 
vested  right,  a  repeal  of  the  statute  may  take  away.  ^The 
effect  of  a  repealing  statute  I  take  to  be,  to  obliterate  the 
statute  repealed  as  completely  from  the  records  of  parlia- 
ment, as  if  it  had  never  been  passed ;  and  that  it  must  be  con- 
sidered as  a  law  that  had  never  existed,  except  for  the  pur- 
pose of  those  actions  or  suits  which  were  commenced,  pros- 
ecuted and  concluded  while  it  was  an  existing  law.'  " 

That  case,  Rood  v.  C,  M.  &  St.  P.  B.  Oo.  43  Wis.  146, 
and  Smifh  v.  C.  &  N.  W.  R.  Co.  43  Wis.  686,  are  probably 
the  most  notable  instances  where  such  principle  has  been  here 
applied. 

Though  there  is  no  saving  clause  in  the  law  of  1907,  the 
question  arises  as  to  whether  sec  4974,  Stats.  (1898),  does 
not  apply.     That  provides  as  follows: 

"The  repeal  of  a  statute  hereafter  shall  not  remits  defeat 
or  impair  any  civil  or  criminal  liability  for  offenses  com- 
mitted, penalties  or  forfeitures  incurred  or  rights  of  action 
accrued  under  such  statute  before  the  repeal  thereof,  whether 
or  not  in  course  of  prosecution  or  action  at  the  time  of  such 
repeal ;  but  all  such  offenses,  penalties,  forfeitures  and  rights 
of  action  created  by  or  founded  on  such  statute,  liability 
wherefor  shall  have  been  incurred  before  the  time  of  such 
repeal  thereof,  shall  be  preserved  and  remain  in  force  not- 
withstanding such  repeal,  unless  specially  and  expressly  re- 
mitted, abrogated  or  done  away  with  by  the  repealing  statute. 
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And  criminal  prosecutions  and  actions  at  law  or  in  equity 
founded  upon  such  repealed  statute,  whether  instituted  before 
or  after  the  repeal  thereof,  shall  not  be  defeated  or  impaired 
by  such  repeal,  but  shall,  notwithstanding  such  repeal,  pro- 
ceed to  judgment  in  the  same  manner  and  to  the  like  purpose 
and  effect  as  if  the  repealed  statute  continued  in  full  force 
to  the  time  of  final  judgment  thereon,  unless  the  offenses,, 
penalties,  forfeitures  or  rights  of  action  on  which  such  prose- 
cutions or  actions  shall  be  founded  shall  be  specially  and  ex- 
pressly remitted,  abrogated  or  done  away  with  by  such  repeal- 
ing statute/* 

It  has  been  held  elsewhere  that  the  legislature  cannot 
Ic^timately  declare,  in  advance,  the  effect  of  future  legisla- 
tion on  existing  rights.  Mongeon  v.  People,  65  N.  Y.  613 ; 
Mix  V.  Ill  Cent  R.  Co.  116  111.  502,  6  K  E.  42.  Other 
courts  have  taken  a  contrary  position  in  harmony  with  the 
decision  of  this  court  in  Dillon  v.  hinder,  supra^  where  it 
was  held  that  a  saving  clause  in  a  repealing  act  or  in  a  gen- 
eral law  as  regards  future  legislation  expressly  saving  exist- 
ing rights  and  pending  actions  to  enforce  them,  if  any  there 
be,  will  have  that  effect.  In  that  case  a  right  whi«h  existed 
under  a  repealed  law  at  the  time  of  such  repeal  was  involved. 
It  was  sought  to  enforce  it  nevertheless,  under  sec  33,  ch. 
119,  R  S.  1858,  which  in  terms  saved  pending  actions  but 
did  not  expressly  save  existing  causes  of  action.  By  apply- 
ing the  rule  of  strict  construction,  perhaps  to  the  limit  of 
reasonableness,  it  was  held  that  the  right  did  not  survive  the 
repeal,  and,  therefore,  that  the  general  law  saving  ponding 
acticms  was  ineffective.  That  led,  as  the  revisers'  notes  show, 
to  a  change  in  the  law  to  the  form  we  now  have  for  the  very 
purpose  of  preventing,  in  the  future,  the  mere  repeal  of  a 
statute  from  defeating  existing  rights.  The  court  has  here- 
tofore held  accordingly,  notably  in  H.  W.  Wright  L.  Co.  v. 
Hixon,  106  Wis,  158,  80  N.  W.  1110, 1136.  It  seems,  there- 
fore, very  plain  that  the  case  before  us  is  governed  by  sec 
1813  as  it  formerly  stood. 
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We  now  come  to  the  vital  question  upon  which  the  case 
turned  in  the  court  below,  viz. :  Is  the  call  of  the  statute  for 
"the  owner  or  occupant"  of  "inclosed  land"  satisfied  with 
anything  other  than  the  owner  or  occupant  of  a  tract  of 
land  so  surrounded  by  a  substantial  fence  or  barrier  of  some 
kind,  reasonably  calculated  to  turn  or  restrain  domestic  ani- 
mals commonly  so  restrained,  or  otherwise  suitable  to  the 
purposes  for  which  the  land  is  devoted,  and  separating  such 
land  at  the  boundaries  thereof  from  the  premises  of  others  ? 
If  not,  the  ruling  of  the  trial  court  is  right,  since  it  is  con- 
ceded there  was  no  fence  or  barrier  on  the  east  boundary  of 
the  land,  and  it  is  clear  from  the  evidence  there  was  non^ 
on  a  very  substantial  part  of  the  north  boundary. 

It  is  claimed  by  the  learned  counsel  for  appellant  that  the 
land  in  question  was  suitably  inclosed  in  common  with  other 
lands  by  permission  of  the  owners  thereof,  and  that  such 
eommon  inclosure  satisfied  the  statute.  In  other  words,  by 
applying  rules  for  judicial  construction  to  the  statute,  it  is 
contended  it  is  not  limited  to  inclosed  lands  in  the  sense  of 
the  land  of  each  owner  or  occupant  being  so  surrounded  by  a 
substantial  barrier  as  to  isolate  it  from  other  lands,  enabling 
it  to  be  put  to  use  separate  from  the  land  of  any  other  person. 
On  the  other  hand,  counsel  for  respondent  contends  that  the 
language  of  the  statute  so  clearly  requires  such  segregation 
as  not  to  be  open  to  construction,  and  if  it  were  otherwise,  the 
rule  requiring  strict  construction  would  limit  the  language 
of  the  law  in  harmony  with  the  decision  of  the  trial  court. 

It  seems  manifest  that  the  statute  must  be  read  in  the  light 
of  these  two  very  familiar  rules.  A  law  which  is  plain  in 
its  literal  sense  and  leads  to  no  inconsistent  or  absurd  con- 
sequences must  be  presumed  to  have  been  intended  to  have 
such  meaning  and  such  presumption  must  prevail  under  all 
the  circumstances.  State  ex  reh  Davis  &  8.  L.  Co.  v.  Pors, 
107  Wis.  420,  431,  83  K  W.  706.  A  penal  statute  which  is 
open  to  construction  is  to  be  limited  rather  than  extended 
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thereby  in  favor  of  the  person  sought  to  be  penalized,  so  that 
in  case  of  fair  doubt  as  to  which  of  two  reasonable  meanings 
readable  out  of  the  law  was  intended  that  one  should  be 
adopted  moat  favorable  to  such  person.  The  cases  on  this 
subject  are  very  numerous.  The  following  are  but  a  few  of 
ihem:  Stone  v.  Lannon,  6  Wis.  497;  Page  v.  Johnston,  23 
Wis.  295;  Coleman  v.  Hart,  87  Wis.  180;  Colin  v.  Neeves, 
40  Wis.  393 ;  Wright  v.  E.  E.  Bollcs  W.  W.  Co.  50  Wis.  167, 
6  K  W.  508 ;  PerrauU  v.  M.,  St.  P.  £  S.  S.  M.  B.  Co.  117 
Wis.  520,  94  K  W.  348. 

In  the  last  case  cited  this  language  was  used : 

* 

'Words  should  not  be  read  into  a  penal  statute  not  there 
by  necessary  implication  for  the  purpose  of  broadening  the 
effect  thereof  in  the  impairment  of  common-law  rights  or  the 
increase  of  responsibilities  over  those  of  the  common  law. 
This  court  has  many  times  said  that  the  meaning  of  such  en- 
actments must  be  judicially  restricted  to  their  plain  letter 
and  spirit." 

Chief  Justice  Marshaix  in  U.  S.  v.  WUiherger,  5  Wheat. 
76,  speaking  for  the  court  on  the  same  subject,  used  this  lan- 
guage, which  has  been  referred  to  so  often  as  to  be  one  of  the 
most  familiar  of  judicial  expressions : 

"The  rule  that  penal  laws  are  to  be  construed  strictly,  is 
perhaps  not  much  less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for  the  rights  of  in- 
dividuals ;  and  on  the  plain  principle  that  the  power  of  pun- 
ishment is  vested  in  the  legislative,  not  in  the  judicial  de- 
partment." 

Counsel  for  appellant  suggest  at  this  point  the  rule  that  a 
penal  law,  even,  should  be  reasonably  construed  so  as  to 
effect  the  indicated  legislative  purpose.  That  is  a  companion 
principle  to  the  one  as  to  strict  construction.  It  is  in  har- 
mony therewith  and,  correctly  understood,  it  explains  but 
<loes  not  in  reality  limit. 

The  idea  of  strict  construction  of  a  law  does  not  suggest 
attributing  an  unreasonable  meaning  thereto,  but,  as  indi- 
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cated,  respecting  a  penal  statute,  of  two  or  more  reasonable- 
meanings  found  within  the  scope  thereof,  considering  the 
purpose  of  the  enactment  and  everything  legitimately  bear- 
ing on  the  question,  it  requires  that  one  to  be  favored  which 
limits  the  severity  of  the  law.  The  boundary  of  strict  con- 
struction is  stated  in  Z7.  S.  v.  WUtberger,  supra,  thus: 

"Although  penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  inten- 
tion of  the  legislature." 

It  cannot  be  fairly  denied  but  that  the  term  "inclosure*^ 
conmaOnly  means  a  particular  space  surrounded  by  a  barrier 
of  some  sort.  As  the  learned  counsel  for  respondent  con- 
tends, all  lexical  definitions  of  such  term  are  in  harmony  to 
that  effect.  The  one  in  Webster's  Dictionary  is  a  fair  type 
of  all,  which  is  substantially  as  follows:  To  surround;  to 
shut  in;  to  confine  on  all  sides,  as  to  inclose  a  field  with  a 
fence;  to  separate  from  common  ground  by  a  fence,  as  to- 
inclose  land. 

Counsel  for  appellant  after  a  most  diligent  search  has  been 
imable  to  favor  us  with  any  precedent  of  a  judicial  holding 
that  the  term  "owner  of  inclosed  lands"  is  satisfied  by  land 
surrounded  with  anything  other  than  a  substantial  fence,  or 
its  equivalent,  separating  the  premises  from  outside  territory. 
Reference  is  made  to  Kimball  v.  Carter,  95  Va.  77,  27  S.  E. 
823,  but  that  seems  to  be,  upon  a  careful  reading,  rather 
against  the  counsel's  contention.     It  was  there  said: 

"Inclosed  lands  are  lands  surrounded  by  a  fence,  and  a 
fence  is  a  visible  or  tangible  obstruction,  which  may  be  a 
hedge,  ditch,  wall,  or  a  frame  of  wood,  or  any  line  of  obsta- 
cles interposed  between  two  portions  of  land  so  as  to  part  off" 
and  shut  in  the  land,  and  set  it  off  as  private  property." 

The  facts  of  the  case  were  that  the  defendant  Carter  was- 
a  lessee  of  several  tracts  of  land  from  different  owners,  such 
tracts  forming  compact  territory,  and  the  whole  was  sur- 
rounded by  barriers  rendering  the  same  suitable  for  grazing 
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and  agricultiiral  purposes  apart  from  all  other  lands*  and  was 
occupied  by  the  lessee*    Under  the  circumstances  it  was  held   . 
that  the  entire  tract  was  inclosed  land  in  possession  of  the 
defendant,  within  the  meaning  of  the  law. 

HwytUe  v.  State,  45  Tex.  Grim.  204,  75  S.  W.  24,  is  re- 
ferred to.  It  was  there  simply  held  that  it  is  not  essential  to 
satisfy  the  terms  of  a  statute  as  to  inclosed  land  that  the  same 
should  he  confined  within  an  actual  and  sufficient  fence ;  that 
it  will  do  if  the  land  ^^is  in  any  manner  inclosed  sufficient 
to  protect  the  same  from  depredation  by  artificial  or  natural 
means." 

Special  reference  is  made  to  Illinois  8.  Co.  v.  Bitot,  109 
Wis.  418,  84  N.  W.  855,  85  N.  W.  402,  but  the  distinction 
there  pointed  out  between  an  inclosure  of  lands  appropriate 
to  reasonably  fit  the  same  for  some  valuable  use  separate 
from  all  other  lands ;  an  inclosure  marking  the  boundaries  of 
adverse  possession  as  matter  of  law,  and  such  circumstances, 
not  amounting  to  an  inclosure,  as  may  be  sufficient  as  matter 
of  fact  to  mark  such  boimdaries,  does  not  appear  to  have  been 
efficiently  .observed.  In  either  case,  as  there  held,  it  is 
the  boundaries  of  the  land  that  are  required  to  be  effectually 
marked.  Manifestly  if  that  is  required  to  be  done  by  a 
fence  or  barrier  equivalent  thereto  rendering  the  premises 
suitable  for  use,  as  it  seems  was  contemplated  by  the  statute 
in  question,  the  Bilot  Case  is  authority,  both  as  to  the  char- 
acter of  the  fence  or  barrier  required  and  its  location,  in 
favor  of  respondent's  position.  The  other  cases  referred 
to  by  appellant's  counsel  are  in  harmony  with  those  we  have 
discussed. 

Counsel  for  respondent,  reinforcing  his  contention  that 
the  plain,  ordinary  meaning  of  the  term  "inclosed  land,"  as 
used  in  the  statute,  is  land  so  separated  from  all  other  land 
as  to  render  the  same  suitable  for  use  by  itself,  cites  numerous 
cases,  including  the  following:  Kimball  v.  Carter,  supra; 
Gvndy  v.  State,  63  Ind.  528,  530 ;  DoolUtle  v.  Tice,  41  Barb. 
Vol.138  — 13 
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181,  184;  Pope  v.  Hanmer,  8  Hun,  265,  269;  Union  Pac. 
R.  Co.  V.  Harris,  28  Kan.  206,  210 ;  Dudley  v.  McKenzie, 
54  Vt.  685,  687;  Appeal  of  Hall,  112  Pa.  St.  42,  52,  3  Atl. 
783 ;  8t  Louis  v.  Babcock,  156  Mo.  154,  56  S.  W.  782 ;  Peck 
V.  Williams,  24  R.  I.  583,  586,  54  Atl.  381;  Smith  v.  Wil- 
liams, 2  Mont.  195,  200.  We  have  made  original  investiga- 
tion sufficiently  to  be  satisfied  that  the  list  of  cases  thus  pre- 
sented  cannot  be  profitably  extended.  The  industry  of  coun- 
sel has  evidently  brought  to  our  attention  the  general  trend 
of  the  authorities  on  the  subject  They  are  to  the  effect,  as 
held  by  this  court  in  Taylor  v.  Welbey,  36  Wis.  42,  where  the 
statute  as  to  distraining  beasts  doing  damage  within  inclosed 
premises  was  under  consideration,  that  the  term  "inclosure," 
as  regards  land,  means  a  tract  of  land  surrounded  by  an  act- 
ual fence.  That,  of  course,  does  not  mean  necessarily  a  law- 
ful fence,  within  the  meaning  of  the  statute,  nor  as  to  all 
situations  a  fence  strictly  so  called,  but,  as  said  in  many 
cases,  a  fence  or  something  equivalent  for  protection  of  the 
premises  against  encroachment  from  without  and  restraint 
within. 

On  the  subject  of  whether  the  term  "owner  or  occupant  of 
inclosed  lands"  means  owner  or  occupant  of  land  inclosed 
with  other  lands,  some  of  the  cases  cited  seem  very  decisive 
against  the  position  of  the  learned  counsel  for  appellant 
For  instance,  in  Doolittle  v.  Tice,  supra,  the  court  said: 

"I  think  the  language  employed  means  .  .  .  indosure 
around  the  land,  without  relying  upon  a  distant  and  remote 
fence  of  a  neighbor,  inclosing  that  neighbor's  land  also.  .  .  . 
It  must  be  an  inclosure  of  the  lot  alone,  upon  the  lines  claimed 
by  the  party,  and  not  embracing  premises  adjoining.  .  .  . 
It  caimot  fairly  be  claimed  that  the  premises  in  controversy 
were  protected  by  a  ^substantial  inclosure'  because  they  were 
inclosed  in  connection  with  an  adjoining  farm.  It  was  not 
the  plaintiff's  land,  alone,  but  both  together,  which  were  in- 
closed ;  a  portion  of  the  land  being  claimed  by  the  plaintiff, 
and  another  portion  belonging  to  the  adjoining  owner." 
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To  understand  the  quoted  words  it  must  be  remembered 
that  'the  court  had  under  consideration  a  case  involving  a 
claim  of  adverse  possession. 

In  Appeal  of  Hall,  supra,  it  was  held  that  to  inclose  land 
was  to  shut  it  in  on  all  sides ;  and  in  Peck  v.  Williams,  supra, 
that  the  word  "indosure"  in  its  ordinary  legal  signification 
imports  'land  inclosed  with  something  more  than  the  imag- 
inary boundary  line;  that  is,  by  some  visible  or  tangible 
obstruction^  .  .  .  for  the  protection  of  the  premises  against 
encroachment " 

It  does  not  seem  profitable  to  extend  this  opinion  by 
further  reference  to  cases.  The  general  effect  of  all  the 
authorities  seems  to  be  that  "inclosed  land"  means  land 
effectively  surrounded  at  the  boundaries  by  a  barrier  of  some 
sort  for  restraint  and  protection.  The  opinion  could  be  ex- 
tended to  almost  any  length  by  quotations  from  legal  opinions 
to  that  effect. 

It  seems  from  the  foregoing  that  the  meaning  of  the  words 
under  consideration  is  land  owned  by  the  person  or  occupant 
entitled  to  the  farm  crossing  shut  in  on  all  sides  from  all 
other  land  by  a  fence  or  barrier,  as  above  indicated.  That  is 
the  plain  literal  sense  of  such  words.  At  all  events  the  most 
favorable  view  that  can  be  taken  of  the  language  in  appel- 
lant's favor  is  that  two  reasonable  meanings  can  be  read 
out  of  it:  one  that  the  land  must  be  inclosed  by  itself  with 
reasonable  efficiency;  and  the  other,  that  it  must  be  so  in- 
closed in  common  with  adjoining  lands  by  permission  /of 
ike  owner  of  the  latter.  "The  case  must  be  a  strong  one  in- 
deed, wBich  would  justify  a  court  in  departing  from  the 
plain  meaning  of  words,  especially  in  a  penal  act"  U.  3.  v. 
WUtberger,  5  Wheat  76.  And  such  departure  is  not  per- 
missible at  all  in  favor  of  severity  if  that  does  not  seem  to 
be  plainly  necessary  to  effect  the  legislative  purpose.  That 
renders  an  affirmance  of  the  judgment  necessary. 

By  the  Court. — The  judgment  is  affirmed. 
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Reeves  &  Co.,  Appellant,  vs.  Keoli.,  Respondent 

September  27 — Octoher  15,  1901. 

Appeal:  Undertaking:  SufUciency:  Judgment  on  cognovit:  Debt  not 
yet  due:  Warrant  of  attorney:  Construction:  A^davit:  Motion 
to  set  aside  judgment:  Discretion:  Costs, 

1.  Where,  pursuant  to  sec.  3060,  Stats.   (1898),  the  circuit  court 

directed  that  upon  appeal  from  an  order  an  undertaking  in  the 
sum  of  $300  be  friven  to  secure  both  costs  and  a  stay,  this  in 
practical  effect  merely  added  |50  to  the  amount  of  the  under- 
taking required  by  sec.  3052;  and  no  additional  or  separato 
undertaking  was  necessary  to  render  the  ^peal  effectual. 

2.  A  judgment  on  cognovit  in,  the  usual  form  for  an  indebtedness 

already  due,  but  which  contained  no  suggestion  that  any  part 
was  not  so  due  or  as  to  when  it  would  become  due,  waa  entered 
on  a  note  not  presently  due.  The  note  embodied  a  warrant  of 
attorney  which  authorized  the  confession  of  Judgment  at  any 
time  "for  such  sum  as  shall  at  such  time  appear  to  be  unpaid 
thereon,  whether  the  same  be  then  due  or  to  become  due,"  re- 
leased "all  errors  in  the  entering  of  such  judgment,"  and  con- 
sented to  "the  immediate  issuing  of  execution.''  Held,  that  the 
judgment  in  the  form  rendered  was  unauthorized  either  by 
law  or  by  the  warrant  of  attorney,  or  by  an  answer  thereunder 
confessing  the  amount  of  the  face  of  the  note  and  interest  to 
be  due. 

3.  While  sec.  2896,  Stats.  (1898).  authorizes  the  entry  of  judgment 

on  cognovit  before  the  debt  is  due  when  so  authorized  by  a 
warrant  of  attorney,  yet  that  section,  in  connection  with  subd. 
7,  sec.  2969,  Stats.  (1898),  permits  only  such  form  of  judgment 
as  declares  any  immaturity  which  may  exist,  to  the  end  that 
execution  may  issue  and  be  enforced  only  for  the  part  due. 

4.  A  warrant  of  attorney  embodied  in  a  note  not  presently  due, 

authorizing  the  confession  of  Judgment  at  any  time  "for  such 
sum  as  shall  appear  to  be  unpaid  thereon,  whether  the  same 
be  then^  due  or  to  become  due,"  la  construed  to  authorize  only 
such  Judgment  as  declares  the  existing  immaturity. 

5.  A  Judgment  on  cognovit  on  a  note  not  presently  due  is  without 

authority  unless  supported  by  an  affidavit  stating  what  amount 
is  due  and  what  amount  is  to  become  due,  as  required  by  sec. 
2896.  Stats.  (1898). 
[6.  Whether  the  defect  of  omission  of  such  ai&davit  is  Jurisdictional 
so  as  to  render  the  Judgment  a  complete  nullity,  or  is  merely 
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an  error  within  jurisdiction  which  may  he  cured  hy  the  release 
of  errors  and  irregularities,  not  determined.] 

7.  An  application  to  set  aside  a  judgment  on  cognovit  appeals  to 

the  equitahle  power  and  discretion  of  the  court,  and  although 
roid  the  court  is  not  hound  to  set  the  judgment  aside  upon 
nMytion,  unless  it  i^pears  to  be  inequitahle. 

8.  Under  sec.  2832,  Stats.  (1898),  conferring  power  to  vacate  judg- 

ments upon  such  terms  as  may  be  just,  the  fact  that  a  judgment 
on  cognovit  was  wrong,  unauthorized,  and  oppressive  to  ttie  de- 
fendant by  the  fault  of  plaintiff,  and  such  that  it  probably  must 
have  been  reversed  on  appeal,  is  sufficient  to  justify  the  trial 
court  in  setting  it  aside  upon  motion  without  requiring  the  pay- 
ment of  any  costs  by  defendant  to  plaintiff. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county :  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

On  October  10,  1906,  plaintiff  procured  to  be  entered  up 
and  signed  by  the  county  judge  judgment  on  cognovit  in 
circuit  court  for  Winnebago  county  upon  two  certain  judg- 
ment notes  due  December  1, 1906,  each  embodying  a  warrant 
of  attorney  to  confess  judgment  at  any  time  whether  the  note 
be  due  or  is  to  become  due  at  that  time,  also  to  release  all 
errors  and  consent  to  the  immediate  issuing  of  the  execution. 
The  judgment  was  in  the  usual  form  for  an  indebtedness 
already  due,  and  contained  no  suggestion  that  any  part  was 
not  80  due  or  as  to  when  it  would  become  due.  On  February 
12,  1907,  defendant  procured  order  to  show  cause  why  the 
judgment  should  not  be  set  aside,  accompanied  by  his  affidavit 
showing  good  defense,  and  that  he  had  no  knowledge  of  its 
entry  until  long  thereafter,  whereupon  he  immediately  con-  i 
suited  attorney  and  took  steps  to  prepare  defense  and  to  pre- 
sent the  motion.  The  court  ordered  the  judgment  set  aside 
without  costs  to  either  party,  from  which  order  the  plaintiff 
appeals. 

OerrU  T.  Thorn,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  E.  F.  KUeen,  and 
oral  argument  by  Perry  NisJcem, 
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Dodge,  J.  Respondent  moves  to  dismiss  the  appeal  for 
defect  in  undertaking,  for  the  reason,  as  he  daims,  that  it 
does  not  secure  both  the  costs  and  damages  which  may  be 
awarded  against  appellant  on  appeal  not  exceeding  $250,  as 
required  by  sec.  3052,  Stats.  (1898),  and  also  the  conditions 
of  staying  the  order  as  prescribed  by  order  of  the  court  under 
sec  3060,  Stats.  (1898).  This  contention  is  based  upon  a 
misapprehension.  The  undertaking  is  in  the  sum  of  $300,. 
and  the  order  of  the  court  fixing  the  amount  of  undertakings 
prescribes  that  total  as  the  amount  necessary  to  secure  both 
costs  and  stay;  thus  in  practical  effect  adding  $50  to  the 
amount  of  the  undertaking  which  would  be  required  by  stat- 
ute to  merely  render  the  appeal  effective.  The  undertaking; 
is  in  complete  response  to  this  order  and  satisfies  it  Hence 
the  motion  to  dismiss  the  appeal  is  overruled. 

The  judgment  on  cognovit,  in  the  form  rendered,  was  un- 
authorized either  by  law  or  by  the  power  of  attorney  or  by 
the  answer  filed.  While  undoubtedly  the  statute,  sec  2896,. 
Stats.  (1898),  authorizes  the  entry  of  judgment  on  cognovit 
before  the  debt  is  due  when  so  authorized  by  the  power  odT 
attorney,  yet  that  statute,  in  connection  with  subd.  7,  sec. 
2969,  Stats.  (1898),  has  been  held  to  permit  only  such  form 
of  judgment  as  declares  any  immaturity  which  may  exist,  to- 
the  end  that  execution  may  issue  and  be  enforced  only  for- 
the  part  due.  Shane  v.  Anderson,  57  Wis.  123,  15  N.  W. 
21 ;  Reid  v.  SouthwoHh,  71  Wis.  288,  36  N.  W.  866.  Such 
being  the  only  form  of  judgment  authorized  by  law,  a  power 
of  attorney  executed  in  Wisconsin  to  confess  judgment  before 
due  must  be  construed  to  authorize  only  such  judgment 
Hence  the  present  judgment  was  neither  audiorized  by  the- 
maker  of  the  notes  nor  by  the  statute.  Further  than  this,  the 
judgment  was  without  authority  because  unsupported  by  the 
form  of  affidavit  which  is  required  by  sec.  2896,  Stats. 
(1898).  This  affidavit  is  required  to  state  what  amount  is 
due  and  what  amount  is  to  become  due.    Sloane  v.  Anderson,. 
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supra.    It  may  not  be  entirely  certain  under  our  authorities 
whether  such  defects  in  the  procedure  as  these  are  juris- 
dictional so  as  to  render  the  judgment  a  complete  nullity,  or 
are  merely  such  errors  within  jurisdiction  as  may  be  cured 
by  the  release  of  errors  and  irregularities.     Slotme  v.  Anr 
derson,  supra;  Kdhn  v.  Lesser,  97  Wis.  217,  221,  72  N.  W. 
739;  MarshaM  &  I.  Bank  v.  Milwaukee  W.  Mills.  84  Wis. 
23,  53  K  W.  1126 ;  Homing  v.  E.  Oriesbach  B.  Co.  84  Wis. 
71,  54  K  W.  105;-^.  Mayer  B.  &  8.  Co.  v.  Folk,  89  Wis. 
316,  61  N.  W.  562.    We  shall  not,  however,  deem  it  neces- 
sary to  resolve  that  question  here.    Although  void,  the  court 
would  not  be  boimd  to  set  the  judgment  aside  upon  motion, 
unless  it  appeared  to  be  inequitable.    PurceU  v.  KUaver,  98 
Wis.  102,  73  K.  W.  322.     Hence  an  application  to  set  it 
aside  in  a  measure  always  appeals  to  die  equitable  power  and 
discretion  of  the  court    If,  however,  it  be  conceded  that  this 
judgment  has  been  set  aside  in  the  exercise  of  the  power 
conferred  by  sec.  2832,  Stats.  (1898),  to  vacate  judgments, 
and  that  the  action  must  be  controlled  by  the  provisions  of 
that  section  that  the  vacation  shall  be  upon  such  terms  as 
are  just,  we  are  not  prepared  to  say  that  there  has  been  any 
abuse  of  discretion  in  refusing  to  impose  costs  upon  the  de* 
fendant    The  fact  that  the  judgment  was  wrong  and  unau- 
thorized and  oppressive  to  the  defendant,  and  all  this  by  the 
fault  of  the  plaintiff,  so  that  it  probably  must  have  been  r^ 
versed  upon  appeal,  and  that,  too,  at  the  cost  of  the  plaintiff, 
was  a  sufficient  reason  if  also  inequitable  to  justify  the  trial 
court  in  setting  it  aside  upon  motion  without  requiring  the 
payment  of  any  costs  by  defendant  to  plaintiff. 
By  the  Court. — Order  appealed  from  is  affirmed. 
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Intickwational  Textbook  Company,  Appellant,  vs.  Mc- 
Ko:7E  and  another,  Respondents. 

September  2rt— October  IS,  1908. 

Infants:  Contracts:  Liability:  Guaranty:  Failure  to  express  consideror 
tfon:  Statute  of  frauds:  Foreign  corporations:  Conditions  pre- 
cedent to  transaction  of  business, 

1.  Where  an  Infant  had  contracted  in  writing  for  a  course  of  in- 

stniction  with  plaintiff,  but  had  concluded  not  to  take  the 
course  and  had  turned  oyer  to  the  representative  of  plaintiff 
the  books^  papers,  and  appliances  he  had  receiyed,  the  plaintiff 
has  no  claim  against  the  infant,  because  nothing  had  been 
received  by  him  upon  which  an  implied  liability  could  be  based. 

2.  An  infant  contracted  in  writing  with  a  correspondence  school  for 

a  course  of  instruction,  made  a  first  payment  thereon,  and 
received  an  outfit  of  books  and  other  matter,  but  subsequently 
rescinded  the  contract  and  returned  the  outfit.  Attached  to 
the  contract  was  a  writing  signed  by  the  infant's  father:  "I 
hereby  guarantee  the  payment  of  the  price  of  the  scholarship 
taken."  Held,  that  the  father's  agreement  was  one  whereby 
he  undertook  to  answer  for  the  debt  or  default  of  his  son,  and 
came  within  that  provision  of  the  statute  of  frauds  declaring 
such  agreements  void  if  they  fail  to  express  the  consideration. 
[3.  Whether  plaintiff,  a  foreign  cori>oration,  could  enforce  its  con- 
tract, in  view  of  the  provisions  of  sec.  17705,  Stats.  (1898),  not 
decided.] 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    Affirmed. 

Plaintiff  is  a  corporation  whose  principal  place  of  busi- 
ness is  at  Scranton,  Pennsylvania,  and  is  engaged  in  the 
business  of  furnishing  courses  of  instruction  by  correspond- 
ence. For  the  purpose  of  carrying  on  its  work  in  Wisconsin 
plaintiff  has  adopted  a  system  of  graded  agents,  the  general 
supervision  of  the  work  in  the  state  being  in  charge  of  a 
state  superintendent  with  an  office  in  the  city  of  Milwaukee. 
Under  the  state  superintendent  are  a  number  of  division 
superintendents,   and  under  each  of  the  division   superin- 
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tendents  are  several  subagents.  The  siibagents  distribute 
advertising  matter  furnished  by  the  home  offiee,  solicit  con- 
tracts^  collect  on  them,  and  remit  the  moneys  so  collected  to 
the  plaintiff.  The  contracts  signed  by  the  persons  propos- 
ing to  take  courses  of  instruction  are  sent  by  the  local  agents 
to  the  company  at  Scranton,  and,  if  accepted  by  the  com- 
pany, lesson  papers  and  instruction  matter  are  sent  to  the 
student  from  Scranton.  From  time  to  time  further  in- 
structions are  sent  to  the  student,  and  his  papers,  after  being 
corrected,  are  returned  to  him.  Sets  of  books,  drawing  out- 
fits, models,  phonographs,  and  other  instruments  of  instruc- 
tion are  loaned  by  the  plaintiff  to  the  students.  Some  of  the 
agents  give  personal  assistance  to  students.  This  is  not  a 
part  of  the  system,  but  is  a  voluntary  service  on  their  part, 
and  is  done  for  the  purpose  of  advertising  their  work  and  of 
assisting  them  in  getting  students.  On  the  23d  of  June, 
1905,  at  the  solicitation  of  one  Bousfield,  a  subagent  of  the 
plaintiff  at  Oshkosh,  Wisconsin,  the  defendant  James  Mc- 
Kone,  then  seventeen  years  of  age,  signed  the  contract  upon 
which  suit  is  brought,  and  at  the  same  time  made  a  payment 
of  $10  thereon.  Attached  to  the  contract  was  a  guaranty 
which  was  signed  by  the  father  of  the  defendant  James  Mc- . 
Kone,  after  James  had  executed  the  contract,  and  was  as 
follows:  "I  hereby  guarantee  the  payment  of  the  price  of 
the  scholarship  taken.  Signature  of  the  guarantor,  T.  Mc- 
Kone/'  The  contract  was  thereafter  forwarded  to  the  plaint- 
iff, and  in  July,  1905,  an  instalment  of  books  for  use  in  the 
proposed  course  of  instruction  was  received  by  the  defendant 
James  McKone.  A  short  time  thereafter  he  notified  the 
f>ubagent  of  plaintiff  that  he  would  not  pay  anything  further 
on  the  contract,  and  he  offered  to  return  the  books  and  all 
the  other  matter  he  had  received  from  the  plaintiff.  A  few 
days  thereafter  the  books  were  delivered  by  the  mother  of  the 
defendant  to  a  messenger  of  the  subagent,  Bousfield.  This 
action  was  originally  brouglit  in  the  municipal  court  of  the 


Digitized  by  VjOOQ  IC 


202         SUPKEME  COUET  OF  WISCONSIN.      [Oct. 
International  Textbook  Co.  v.  McEone,  133  Wis.  200. 

city  of  Oshkosh  and  the  county  of  Winnebago  against  the 
defendant  James  McKone  and  his  father  as  guarantor* 
Appeal  was  taken  from  the  judgment  of  the  municipal  court 
to  the  county  court.  A  jury  trial  was  waived  and  the  court 
rendered  judgment  in  favor  of  the  defendants^  dismissing 
the  complaint  and  for  costs,  holding  that  the  contract  had 
been  canceled  by  James  McKone,  that  the  property  received 
by  him  under  it  had  been  returned  to  plaintiff,  and  that  no 
liability  existed  against  either  of  the  defendants*  This  is 
an  appeal  from  the  judgment  so  rendered. 

For  the  appellant  there  were  briefs  by  Malt  &  Mott,  at- 
torneys, and  David  C.  Harrington,  of  counsel,  and  oral  ar- 
gument by  Mr,  Mayhem  Mott  and  Mr.  Harrington,  They 
contended,  inter  alia,  that  the  contract  on  which  the  action 
was  brought  was  one  involving  interstate  commerce,  hence 
that  the  provisions  of  sec.  17706^  Stats.  (1898),  prescrib- 
ing certain  conditions  on  which  foreign  corporations  may 
do  business  in  Wisconsin,  and  providing  that  all  contracts 
made  by  or  on  behalf  of  a  foreign  corporation,  affecting  the 
personal  liability  thereof  or  relating  to  properly  within 
this  state  before  such  corporation  shall  have  complied  with 
the  provisions  of  that  section,  shall  be  wholly  void  on  its 
behalf  but  enforceable  against  it,  had  no  application.  Ash- 
land  L.  Co.  V.  Detroit  8.  Co.  114  Wis.  66 ;  Cndcher  v.  Kerir 
Uichy,  141  XT.  S.  47 ;  Norfolk  £  W.  B.  Co.  v.  Pennsylvania, 

^  136  U.  S.  114,  118 ;  Pickard  v.  Pullman  8.  C.  Co.  117  U.  S. 

■  34;  Bobbins  v.  8helby  Co.  Tax.  Disl.  120  U.  S.  489;  Le- 
loup  V.  Port  of  Mobile,  127  U.  S.  640 ;  Asher  v.  Texas,  128 
TJ.  S.  129 ;  8toutenburgh  v.  Henmck,  129  U.  &  141 ;  Mc- 
Call  V.  California,  136  U.  S.  104;  Lyng  v.  Michigan,  135 
U.  S.  161,  166;  Belle  CUy  Mfg.  Co.  v.  FrizzeU,  11  Idaho> 
1,  81  Pac.  58.  The  transactions  arising  out  of  and  con- 
nected with  the  contract  in  suit  are  commerce.  Cailin  &  P. 
Co.  V.  Schuppert,  130  Wis.  642, 110  N.  W.  818 ;  Ware  C.  Co. 
V.  Anderson,  107  Iowa,  231,  77  K  W.  1026 ;  Beard  v.  Union 
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£  Am.  P.  Co.  71  Ala.  60 ;  Charter  Oak  L.  Ins.  Co.  v.  Sanvyer, 
44  Wis.  387;  Wyman  v.  Kimberly-Clark  Co.  93  Wis.  554; 
Chicago  T.  &  T.  Co.  v.  Bashford,  120  Wis.  281;  8ulliva/n 
V,  Sullivan  T.  Co.  (Ala.)  15  South.  941;  Crooh  v.  Oirard 
I.  &  M.  Co.  87  Md.  138,  39  Atl.  94;  StaJle  v.  Am.  Booh  Co. 
69  Kan.  1,  76  Pac.  411 ;  Hart  v.  Livermore  F.  &  M.  Co. 
72  Miss.  809,  17  South.  769. 

For  the  respondents  there  was  a  brief  by  WiUiams  &  WU- 
liams,  and  oral  argument  by  C.  H.  Williams.  They  con- 
tended, inter  alia,  that  plaintiff's  contract  was  void  under 
sec.  17706,  Stats.  (1898),  and  that  the  contract  did  not 
come  within  the  exceptions  inasmuch  as  the  transactions 
did  not  constitute  commerce.  If  the  transactions,  when 
taking  place  wholly  within  a  state,  were  not  commerce,  the 
same  transactions  did  not  become  such  merely  because  car- 
ried on  between  citizens  of  different  states.  Ashland  L.  Co. 
V.  Detroit  8.  Co.  114  Wis.  66;  Pavl  v.  Virginia,  8  Wall. 
168,  183;  Hooper  v.  Calif omia,  155  TJ.  S.  648,  655;  New 
YorTc  L.  Ins.  Co.  v.  ^Cravens,  178  TJ.  S.  389,  400 ;  Lottery 
Case,  188  U.  S.  821 ;  Hopkins  v.  U.  8.  171  U.  S.  578 ;  Wil- 
Uams  V.  Fears,  179  U.  S.  270 ;  Nathan  v.  Louisiana,  8  How. 
73 ;  Smith  v.  Jackson,  103  Tenn.  673 ;  Pennsylvania  L.  Mut. 
F.  Ins.  Co.  V.  Meyer,  197  U.  S.  407 ;  Chattanooga  Nat.  Bldg. 
£  L.  Asso.  V.  Denson,  189  TJ.  S.  408 ;  Conn.  Mut.  L.  Ins.  Co. 
V.  Spratley,  172  TJ.  S.  602;  8tanhiiber  v.  Mut.  M.  Ins.  Co. 
76  Wis.  285;  Rose  v.  Kimberly  &  Clark  Co.  89  Wis.  545; 
Iowa  Falls  Mfg.  Co.  v.  Farrar,  19  S.  Dak.  632,  104  N.  W. 
449 ;  State  ex  rel.  v.  Am.  B.  Co.  65  Kan.  847 ;  Catlin  &  P. 
Co.  V.  Schuppert,  130  Wis.  642,  110  N.  W.  818. 

SiEBECKBB,  J.  The  controversies  of  this  litigation  are 
ruled  by  the  principles  of  the  decision  of  Jones  v.  Valen- 
lines'  School,  122  Wis.  318,  99  N.  W.  1043.  This  court 
there  held  that  when  an  infant  had  contracted  in  writing  for 
a  course  of  instruction  in  a  school,  but  had  concluded  not  to 
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take  the  course  and  had  offered  to  return  what  he  had  re- 
ceived under  the  contract  and  to  terminate  the  agreement,  no 
ground  of  liability  existed  against  him.  This  conclusion 
went  upon  the  well-recognized  principle  that  an  infant  is 
not  liable  upon  either  an  executory  or  an  express  contract 
even  for  necessaries.  Whatever  liability  attaches  therefor 
is  one  wholly  created  by  law,  and  can  only  arise  when  neces- 
saries have  actually  been  furnished  to  him.  The  undisputed 
facts  of  this  case  show  that  James  McKone  has  not  received 
the  instruction  embraced  in  the  contract^  and  that  before 
substantially  any  instruction  had  been  imparted  to  him  he 
informed  plaintiff  that  he  did  not  desire  to  take  the  instrue* 
tion  and  that  he  repudiated  the  agreement,  and  offered  to 
return  all  the  books,  papers,  and  appliances  he  had  re- 
ceived. It  was  also  found  by  the  court  that  this  offer  was 
thereafter  carried  out  by  turning  over  these  articles  to  the 
representatives  of  the  plaintiff  from  whom  he  had  received 
them.  Under  tliese  circumstances  plaintiff  can  have  no  claim 
against  James  McKone,  because  nothing  has  been  received 
by  him  upon  which  an  implied  liability  could  be  based. 

From  this  it  would  follow  that  the  father  also  owed  noth- 
ing, if  he  be  regarded  as  having  only  guaranteed  payment 
of  whatever  sums  were  to  become  due  under  the  son's  agree- 
ment But  we  need  not  rest  the  question  of  the  father's 
liability  upon  this  ground,  for  the  facts  clearly  indicate  that 
the  father's  agreement  was  one  whereby  he  undertook  to 
answer  for  the  debt  or  default  of  his  son,  and  it  is  within  the 
provision  of  the  statute  declaring  such  agreements  void  if 
they  fail  to  express  the  consideration.  This  subject  was 
recently  considered  in  the  case  of  Comm^  Nat.  Bank  v. 
Smith,  107  Wis.  574,  83  K  W.  766,  where  the  features 
distinguishing  this  from  other  classes  of  guaranty  cases  are 
pointed  out,  and  it  is  shown  that  contracts  like  this  are  void 
because  they  fail  to  express  the  consideration. 

We  are  of  the  opinion  that  the  trial  court's  conclusions 
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upon  the  issues  covering  the  rights  of  the  parties  are  correct, 
and  that  it  properly  dismissed  the  complaint  as  to  both  de- 
fendants. Under  the  circumstances  no  necessity  is  presented 
for  determining  the  question  elaborated  in  the  briefs  of 
counsel  as  to  plaintiff's  right  to  enforce  the  contract,  in  view 
of  the  provisions  of  sec.  17706,  Stats.  (1898),  and  we  there- 
fore refrain  from  a  consideration  of  it 
By  the  Court. — Judgment  affirmed. 


Bashusssk,  Bespondent,  vs.  Wisconsin  Traction,  Lioht, 
Heat  &  Poweb  Company,  Appellant 

September  t8— October  15,  1907. 

Electricity:  Negligence:  Personal  injuries:  Special  verdict:  Duplicity: 
Instructions  to  jury:  Evidence:  Admissihiltty. 

1.  Plaintiff,  while  working  on  the  roof  of  a  building,  was  injured  by 

a  current  of  electricity  from  defendant's  wires,  one  of  which,  a 
neutral  wire  not  carrying  a  heavy  charge,  was  located  eleven 
inches,  and  the  other,  a  phajse  wire  carrying  2,300  volts,  thirty- 
five  inches,  outside  the  edge  of  the  roof.  When  plaintiff  waB 
found,  one  hand  was  clasping  the  neutral  wire  and  the  other 
the  phase  wire,  both  hands  being  badly  burned.  PlaintifTs 
testimony  was  to  the  effect  that  he  was  injured  by  contact  with 
the  neutral  wire,  and  that  he  could  not  have  brought  his  hand 
in  contact  with  the  phase  wire  in  the  first  instance,  while  the 
defendant's  evidence  was  that  the  neutral  wire  could  not  have 
caused  the  injury.  Held,  that  it  was  error  to  submit  the  case 
to  the  jury  by  a  special  verdict  and  instructions  in  such  manner 
that  the  jury  were  at  liberty  to  refer  plaintiff's  injuries  to 
contact  with  either  wire. 

2.  Where  the  insulation  on  a  high  potential  electric  wire  carrying 

an  alternating  current,  with  which  plaintiff  came  in  contact 
and  was  injured,  was  not  intended  for  the  protection  of  persons 
coming  in  contact  with  such  wire,  but  merely  to  preserve  and 
protect  the  wire,  it  is  error  to  permit  the  jury  to  find  that  the 
insulation  on  such  wire  was  so  old,  weatherworn,  broken,  and 
out  of  repair  as  to  afford  no  protection  against  the  electric 
current  thereon  to  a  person  coming  in  contact  therewith. 
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8.  In  such  case  defendant  should  have  been  permitted  to  show  what 
kind  of  wire  and  insulation  was  In  common  use  In  similar  al- 
ternating current  systems. 

4.  Where  plaintiff  was  injured  by  contact  with  electric  wires,  eyl- 
dence  as  to  the  correctness  of  a  witness's  report  of  the  manner 
in  which  defendant's  plant  was  operated  on  the  day  tests  were 
made  is  admissible. 

Afpeai.  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burt^ell,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  rendered  upon  special 
verdict  in  an  action  for  damages  for  negligent  personal  in- 
jury.    The  jury  after  trial  brought  in  a  special  verdict  in 
which  they  found:  (1)  That  the  plaintiff  sustained  the  in- 
juries complained  of  by  reason  of  his  hands  coming  in  contact 
with  two  of  defendant's  electric  power  wires  at  the  time  and 
place  alleged  in  the  complaint     (2)  The  defendant's  wires, 
as  then  charged,  insulated,  and  placed,  were  dangerous  to  a 
person  standing  or  being  on  the  roof  of  the  woolen  mill 
building  and  coming  in  contact  with  said  wires.     (3)   The 
insulation  upon  said  wires  was  so  old,  weatherworn,  broken, 
and  out  of  repair  as  to  afford  no  protection  against  the  elec- 
tric current  thereon  to  a  person  coming  in  contact  with  the 
same.     (4)   Said  wires  were  placed  and  maintained  by  the 
defendant  in  such  close  proximity  to  the  roof  of  said  Me- 
nasha  Woolen  Mill  building  as  to  render  dangerous  the  work 
of  a  person  there  engaged  as  plaintiff  was.     (5)   Such  con- 
dition had  existed  sufEciently  long,  prior  to  plaintiff's   in- 
jury, to  have  enabled  the  defendant,  in  the  exercise  of  ordi- 
nary care  and  prudence,  to  have  discovered  and  remedied 
the  same.     (6)  The  defendant  was  guilty  of  a  want  of  ordi- 
nary care  and  prudence  in  maintaining  and  erecting    its 
wires  in  the  place  and  condition  which  they  were  in,  and  in 
sending  its  electric  current  over  them  at  the  time  of  the 
plaintiff's  injury  on  the  said  woolen  mill  building.   (7)   Such 
want  of  ordinary  care  and  prudence  was  the  proximate  cause 
of  plaintiff's  injury.      (8)  No  want  of  ordinary  care  and 
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pradence  on  the  part  of  the  plaintiff  contributed  to  said  in- 
jury.    (9)  Plaintiff's  damages  are  assessed  at  $10,000. 

The  pleadings  are  sufficiently  broad  to  uphold  such  a  ver- 
dict, but  the  evidence  was  limited  as  follows:  The  plaintiff 
testified  that,  being  employed  in  painting  the  roof  of  the 
building  known  as  the  Menasha  Woolen  Mills,  he  was  upon 
the  roof  for  that  purpose,  and  in  lifting  one  end  of  a  kind 
of  ladder  used  in  his  work,  which  ladder  lay  horizontally 
upon  the  flat  roof  with  the  end  toward  defendant's  wires 
projecting  a  foot  or  a  foot  and  a  half  over  the  edge  of  thfe 
roof,  his  hand  came  in  contact  with  that  wire  of  the  defend- 
ant nearest  to  the  building,  and  he  at  once  felt  a  shock  and 
became  unconscious.  He  was  found  lying  with  his  feet  and 
legs  partially  upon  the  roof,  his  body  projecting  over  the 
edge,  one  hand  clasping  the  wire  nearest  the  roof,  and  one 
hand  the  wire  thirty-five  inches  from  the  roof,  both  hands 
badly  burned  and  maimed  by  the  electric  current,  and  the 
plaintiff  had  also  an  electric  bum  upon  his  instep.  The  only 
other  eye-witness  to  the  injury  was  one  Adolph  Erdmann, 
who  was  working  with  plaintiff  at  the  time  of  the  injury 
and  had  lifted  up  and  was  holding  the  other  or  farther  end 
of  the  ladder,  when  plaintiff  attempted  to  lift  the  end  near- 
est the  wire  in  question.  Erdmann  heard  a  sizzling  sound, 
locked  toward  the  plaintiff,  and  plaintiff  had  his  left  hand 
on  the  wire  nearest  to  the  building  and  was  standing  on  the 
roof,  but  was  immediately  thrown  upon  the  other  wire,  so 
that  he  rested  with  his  breast  over  both  wires  and  one  hand 
clasping  each.  The  wires  were  strung  upon  the  cross-arms  of 
poles  planted  in  the  street  below,  were  parallel,  or  nearly  par- 
allel, with  the  edge  of  the  roof  of  the  building  in  question, 
and  about  one  foot  higher  than  the  level  of  the  roof.  The 
nearest  wire  was  eleven  inches  outside  the  edge  of  the  roof 
and  the  other  thirty-five  inches  outside  this  edge.  The  latter 
was  what  is  known  in  the  art  as  a  phase  wire,  and  carried 
an  alternating  current  described  in  the  testimony  as  of  2,300 
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volte,  and  the  former  was  a  neutral  wire,  connected  at  the  sub- 
station with  another  neutral  wire  taken  off  the  generator  at  a 
neutral  point  of  the  generator  and  running  thence  to  the 
substation,  where  it  grounded.  The  neutral  wire  near  the 
building  in  question  was  also  connected  with  the  common  re- 
turn of  the  electric  street  railway  at  intervals  of  1,400  feet. 
It  is  claimed  that  the  only  connection  between  the  phase  and 
neutral  wires  was  through  the  transformer,  and  the  neutral 
wire  received  and  returned  to  the  generator  only  a  small  part 
of  the  current  which  it  received  through  the  transformer  from 
the  phase  wire,  but  also  spilled  into  the  ground  at  the  various 
pointe  of  grounding  all  electric  current  which  might  tend  to 
escape  upon  or  accumulate  upon  this  neutral  wire.  The 
transformer  was  at  the  Menasha  Printing  Company  build- 
ing, and  the  testimony  seems  to  indicate  that  this  was  the 
only  transformer  having  any  bearing  upon  the  questions 
here.  Several  witnesses  testified  to  experiments  made  after 
the  accident  in  question  and  before  the  trial  by  taking  hold 
of  the  neutral  wire  while  the  phase  wire  was  carrying  its 
regular  heavy  alternating  current,  and  that  no  shock  was 
felt,  and  an  expert  electrical  engineer  testified  that  the 
plaintiff  could  not  have  received  a  shock  from  the  neutral 
wire  in  the  manner  described  by  plaintiff,  but  assumed  in 
all  his  answers  that  the  system  in  question  was  installed  as 
he  believed  from  the  evidence  it  was^  and  was  in  working 
condition* 

Clarke  M.  Rosecranlz,  for  the  appellant- 
TV.  B.  Quintan,  attorney,  and  P.  H.  Martin,  of  counsel^ 
for  the  respondent 

TiMLTx,  J.  The  defendant  contends,  first,  that  the  evi- 
dence  of  the  plaintiff  and  his  fellow-workman  is  so  inher- 
ently improbable  and  so  contrary  to  well-known  natural  laws 
that  the  court  should  have  directed  a  verdict  for  tlie  defend- 
ant.   This  inherent  improbability  is  supposed  to  be  furnished 
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by  the  description  of  the  defendant's  system^  common  kno\vl- 
edge  of  electric  phenomena^  the  experiments  proven  and  nn- 
contradicted,  and  the  testimony  of  defendant's  experts.  We 
cannot  at  present  pass  upon  this  question,  hecause  we  are 
obliged  to  reverse  this  judgment  upon  other  and  more  ob- 
vious grounds.  But  it  may  be  well  to  say  that  it  would  be 
more  satisfactory  to  this  court  had  there  been  on  the  part 
of  the  defendant  some  more  explicit  detaMed  description 
tracing  each  wire  through  its  entire  length,  detailing  the 
kind  of  transformers  and  their  construction,  showing  its  in- 
sulation and  separation  at  evc^ry  point  of  contact  or  possible 
contact  and  the  exact  position  and  detail  of  each  grounding 
and  the  exact  location  of  each  safety  fuse,  if  any,  on  each 
wire,  and  at  the  same  time  producing  <»i  the  part  of  the 
plaintiff  some  expert  evidence  showing,  if  it  can  be  shown, 
in  what  different  ways  the  neutral  wire  might  become  charged 
with  a  current  of  sufficient  force  or  intensity  to  shock  the 
plaintiff  and  cause  him  to  fall  across  the  wires.  We  would 
upon  this  latter  evidence  be  hetter  able  to  judge  whether  or 
not  the  danger  of  the  neutral  wire  becoming  so  charged  was 
such  that  the  defendant  mighty  in  the  exercise  of  due  care, 
reasonably  have  anticipated  it  when  it  placed  its  neutral 
wire  so  close  to  the  building  in  question.  But,  as  we  have 
seen,  the  positive  evidence  on  the  part  of  the  plaintiff  all 
went  to  show  that  his  injury  was  caused  by  coming  in  con- 
tact with  the  wire  nearest  to  the  building,  and  that  he  could 
not  have  brought  his  hand  in  contact  with  the  phase  wire  in 
the  first  instance.  If  his  testimony  be  taken  as  true,  the 
proximate  cause  of  his  injury  was  the  negligence  of  the 
defendant  in  stringing  this  wire,  liable  to  become  so  charged 
with  electricity,  so  near  to  the  building.  Notwithstanding 
this,  the  case  was  submitted  to  the  jury  by  the  special  ver- 
dict and  the  instructions  in  such  manner  that  the  jury  were 
at  liberty  to  refer  plaintiff's  injuries  to  contact  with  either 
wire  and  to  charge  the  defendant  with  negligence  in  main- 
VOL.  183—14 
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taining  either  or  both  wires.  Against  this  manner  of  sub- 
mitting the  case  to  the  jury  the  evidence  of  the  defendant 
relative  to  the  harmlessness  of  the  neutral  wire  would  be  of 
little  avail,  and  it  cannot  be  definitely  ascertained  upon 
what  ground  the  jury  might  have  held  the  defendant  liable 
nor  what  weight  they  gave  to  the  defendant's  evidence. 
Findings  6  and  7  of  the  special  verdict  amply  demonstrate 
this.  The  easels  in  this  respect  like  GeM  v.  MUwamkee  P. 
Co.  116  Wis.  263,  93  N.  W.  26.  Heading  the  verdict  in  the 
case  at  bar  without  reference  to  the  evidence  it  would  ap- 
pear to  be  consistent,  but  with  reference  to  the  actual  state 
of  the  evidence  it  includes  and  carries  with  it  a  charge  of 
negligence  against  the  defendant  relative  to  the  phase  wire 
and  its  location,  which  negligence,  if  it  existed  at  all,  had 
no  part  in  forming  the  proximate  cause  of  plaintiffs  in- 
juries. Some  of  the  jury  may  have  been  convinced  that  the 
neutral  wire  carried  no  current,  but  that  the  admitted  final 
contact  with  the  phase  wire  after  the  plaintiff's  fall  might 
'  be  considered  the  cause  of  plaintiff's  injuries.  Some  may 
have  attributed  his  injuries  to  contact  with  one  wire,  some 
to  contact  with  another,  and  some  may  have  been  convinced 
that  it  was  not  negligence  to  string  the  wire  thirty-five 
inches  from  the  building;  others  that  the  negligence  con- 
sisted in  the  location  of  the  neutral  wire;  still  others  in  the 
lack  of  insulating  covering  on  one  or  both.  In  short,  it  is 
impossible  to  tell  for  what  the  defendant  was  held  liable, 
when  under  the  evidence  it  could  only  be  held  liable,  if  at 
all,  for  negligence  in  placing  the  neutral  wire  or  the  wire 
nearest  the  building,  that  being  the  wire  with  which  the 
plaintiff  came  in  contact.  Question  3  of  the  special  verdict 
should  not,  upon  the  evidence  before  the  court,  have  been 
submitted,  because  insulation  there  mentioned  evidently 
refers  to  the  coating  or  covering  of  the  wires,  which  is  not 
intended  for  the  protection  of  persons  coming  in  contact 
with  such  high  potential  wires,  but  merely  to  preserve  and 
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protect  the  wires,  and  is  not  properly  insulation  at  all  for  the 
purpose  of  protection  against  shock,  although  it  may  have 
incidentally  some  insulatory  effect  in  case  of  a  low  or  weak 
current.  The  defendant  should  have  been  permitted  to 
show  what  kind  of  wire  and  insulation  was  in  common  use 
in  similar  alternating  current  systems  in  other  cities.  Boyce 
v.  Wilbur  L.  Co.  119  Wis.  642,  97  K  W.  563.  The  testi- 
mony of  the  witness  Brennan,  with  reference  to  whether  his 
report  contained  a  correct  statement  of  the  manner  in  which 
the  plant  was  operated  on  the  day  that  tests  were  made, 
should  not  have  been  excluded.  Nehrling  v.  Herald  Co. 
112  Wis.  558,  88  K  W.  614.  No  other  questions  require  a 
discussion,  for  there  must  be  a  new  trial. 

By  the  Court. — Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Stati  bx  EBii.  RosANDBB  and  others,  Appellants,  vs.  Lip- 
pels,  County  Clerk,  Respondent,    . 

October  l—Octoher  15,  1907. 

Towns:  Changing  boundaries:  Btatutes:  Construction:  **Divide"  in 

statute. 

On  certiorari  to  review  the  action  of  a  county  board  it  appeared, 
among  other  things,  that  by  ordinances  the  county  board  had 
detached  certain  territory  from  one  town  and  attached  parts 
thereof  to  other  towns.  The  petition  attacked  the  ordinances 
because,  among  other  things,  no  vote  was  taken  of  the  electors 
of  any  of  the  towns  or  any  parts  of  towns  affected  thereby. 
Sec  670,  Stats.  (1898),  gives  county  boards  power  to  set  off, 
organize,  vacate,  and  change  the  boundaries  of  towns  within 
their  respective  counties,  and  provides  that  the  vote  of  a  ma- 
jority of  all  members  entitled  to  seats  shall  be  required  to 
vacate  a  town;  and,  except  in  certain  specified  counties,  that  no 
town  can  be  set  off,  established,  or  organized  unless  at  the 
time  it  shall  contain  a  required  and  specified  population.    This 
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section  oontains  no  specific  provision  concerning  the  division 
of  towns,  and  does  not  require  a  petition  or  vote  of  residents 
to  authorize  county  boards  to  exercise  the  special  powers 
therein  conferred  on  them.  Sec.  671  deals  specifically  with  the 
division  of  towns  and  indicates  a  legislative  intention  that  by 
the  process  of  division  of  towns  by  county  boards  there  shall  be 
two  or  more  towns  created  out  of  the  territory  embraced  within 
the  town  sought  to  be  divided.    Held: 

(1)  The  proceedings  of  the  county  board  were  taken  under 
fiec.  670. 

(2)  The  requirements  of  sec.  671,  prescribing  how  a  town 
may  be  divided,  did  not  apply  to  the  change  of  boundaries  of 
the  towns  aftected  by  the  ordinances  in  question. 

(3)  Detaching  territory  from  towns  aQd  attaching  it  to 
others  is  not  the  equivalent  of  dividing  the  territory  of  a  town 
and  thus  creating  a  new  town  In  addition  to  those  existing. 

(4)  No  vote  of  the  electors  of  the  territory  affected  by  the 
4>rdinance8  was  necessary  to  authorize  the  county  board  to 
change  the  boundaries  in  the  manner  in  which  it  was  done. 


Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Paktsii,  Circuit  Judge.    Affirmed. 

At  the  annual  meeting  of  the  county  board  of  Price  county 
beginning  on  November  13,  1906,  that  body  received  certain 
petitions  iii  favor  of  and  against  changing  the  boundaries 
of  certain  towns  in  the  county.  On  November  19,  X906,  the 
county  board  passed  two  ordinances  making  the  following 
changes  in  the  territory  of  the  towns  named  therein:  Or- 
dinance No.  385  was  adopted  by  a  vote  of  twelve  for  to 
seven  against  It  detached  certain  territory  from  the  town 
of  Ogema  and  attached  this  territory  to  the  town  of  Ca- 
tawba, and  determined  that  the  town  of  Catawba  should 
receive  14-,y^  of  the  credits  of  the  town  of  Ogema.  Ordi- 
nance 386  was  adopted  by  a  vote  of  fifteen  for  to  four 
against  It  detached  certain  territoi'y  from  the  town  of 
Ogema  and  attached  it  to  the  town  of  Kennan,  and  deter- 
mined that  the  town  of  Kennan  should  receive  I^itA-  of 
the  credits  of  the  town  of  Ogema.  Provision  was  made  in 
both  of  the  ordinances  for  their  publication  and  the  notifica- 
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tion  of  the  clerks  of  the  various  to'WTis  affected.  A  petition 
for  a  writ  of  certiorari  for  a  review  of  the  action  of  the 
county  board  in  passing  these  two  ordinances  was  presented 
to  the  circuit  court  for  Price  county  and  the  writ  was  is- 
sued. The  petition  alleged  that  the  ordinances  were  void 
and  invalid  because  no  vote  had  been  taken  of  the  electors  of 
any  of  the  towns  or  any  parts  of  the  towns  affected  by  the 
ordinances  as  to  whether  such  action  should  be  taken  by  the 
coun^  board,  because  the  ordinances  were  not  passed  by  the 
affirmative  vote  of  all  the  members  of  the  county  board,  and 
because  of  the  unconstitutionality  and  invalidity  of  subd, 
1  of  sec  670,  Stats.  (1898),  under  which  the  county  board 
was  proceeding.  On  May  21,  1907,  judgment  was  rendered' 
by  the  court  affirming  the  action  of  the  county  board  and 
awarding  costs  against  the  relators.  This  is  an  appeal  from 
such  judgment. 

For  the  appellants  there  was  a  brief  by  Sanborn,  Lam- 
oreux  &  Pray  and  H,  B.  Walmsleij,  and  oral  argument  by 
Mr,  Walmsley. 

W.  K.  Parkinson,  for  the  respondent 

SiEBBCKEB,  J.  The  proceedings  of  the  county  board  disr 
<;losed  by  the  facts  stated  above  were  manifestly  taken  under 
sec.  670,  Stats.  (1898),  irrespective  of  the  requirements 
of  sees.  671  and  671a*  The  proceedings  are  assailed  upon 
the  ground  that  the  county  board  had  no  power  under  the 
statutes  to  change  the  boundaries  of  any  town,  unless  the 
resident  freeholders  and  electors  of  the  town  affected  by  ' 
such  change  shall  first  declare  themselves,  in  the  manner 
provided  by  these  sections,  to  be  in  favor  of  the  proposed 
<!hange.  By  sec  670,  Stats.  (1898),  the  county  boards  of 
this  state  are  given  x)ower  to  set  off,  organize,  vacate,  and 
to  change  the  boundaries  of  towns  within  their  respective 
<x>unties,  subject  to  the  limitations  thereafter  prescribed. 
It  provides  that  a  majority  of  all  members  entitled  to  seats 
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in  the  county  board  shall  be  required  to  vacate  a  town,  and, 
except  in  certain  specified  counties,  that  no  town  can  be  set 
off,  established,  or  organized  unless  at  such  time  it  contains 
a  population  of  at  least  125  inhabitants,  of  whom  twenty- 
five  shall  be  electors  of  the  state  and  residents  of  the  terri- 
tory of  such  new  town  for  at  least  six  months  prior  thereto. 
No  specific  provision  is  made  in  sec.  670,  Stats.  (1898), 
concerning  the  division  of  towns,  nor  does  it  require  a  peti- 
tion or  vote  of  the  resident  freeholders  or  electors  to  au- 
thorize county  boards  to  exercise  the  special  powers  therein 
conferred  on  them. 

The  following  section  (671)  deals  specifically  with  the 
'subject  of  the  division  of  towns,  and  indicates  that  the  leg- 
islature contemplated  by  the  process  of  a  division  of  towns 
by  county  boards  the  creation  of  two  or  more  towns  out  of 
the  territory  embraced  within  the  town  sought  to  be  divided. 
Division,  therefore,  results  in  a  separating  or  dividing  of  an 
existing  territorial  body  into  two  or  more  separate  bodies, 
and  this  accords  with  the  natural  and  ordinary  meaning  of 
the  word.  The  restrictions  placed  upon  this  process  also 
sustain  this  conclusion.  It  is  provided  that  in  making  a 
division  no  town  shall  be  constituted  or  left  with  less  than 
thirty-six  sections,  "unless  each  such  town,  after  division, 
shall  have  real  estate"  of  the  specified  assessed  value,  and 
that  "no  town  shall  be  divided  or  have  any  part  detached 
therefrom  so  as  to  make  its  area  less  than  thirty-six  sections 
.  .  .  except  when  a  majority  of  the  votes  cast  in  one  or  both 
such  subdivisions  .  .  .  shall  be  in  favor  of  such  division.  "^ 
This  shows  that  detaching  territory  from  towns  and  attach- 
ing it  to  others  is  not  considered  the  equivalent  of  dividing 
the  territory  of  a  town  and  thus  creating  a  new  town  in  ad- 
dition to  those  existing,  and  that  no  vote  of  the  electors  of 
the  territory  affected  by  detaching  a  part  of  one  town  and 
adding  it  to  another  is  necessary  to  authorize  the  county 
board  to  change  boundaries  in  this  manner,  unless  it  leaves^ 
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the  area  of  the  town  less  than  thirty-six  sections.  This  last 
restriction  negatives  the  contention  that,  if  county  boards 
can  change  boundaries  by  detaching  part  of  a  town  and  at- 
taching it  to  another,  they  can  by  this  means  take  off  parcels 
and  add  them  to  other  towns  until  nothing  remains  of  it. 
We  find  nothing  in  the  statutes  respecting  the  execution  of 
this  special  power  which  demands  a  imanimous  vote  of  the 
members  of  the  county  board  to  validate  any  action  under  it. 

Upon  these  considerations  we  conclude  that  the  require- 
ments of  sec.  671,  Stats.  (1898),  prescribing  how  a  town  may 
be  divided,  do  not  apply  to  the  change  of  boundaries  of  towns 
as  affected  by  the  ordinances  in  question,  and  that  the  county 
board  had  power  to  pass  them  and  that  they  are  valid.  The 
judgment  of  the  circuit  court  was  proper. 

By  the  Court. — Judgment  affirmed. 


ScHTJi-TZ,  Plaintiff  in  error,  vs.  The  Statb,  Defendant  in 

error. 

October  1 — October  15t  1907* 

Oriminct  law  and  practice:  Plea  in  abatement:  Grand  jury:  Selec- 
tion: Acta  of  jury  commisioners :  Bribery:  Indictment:  Bufjlr 
ciency:  Trial:  Acts  and  declarations  of  coconspirators:  Prelim- 
inary evidence  as  to  conspiracy:  Order  of  proof:  Discretion: 
Prejudicial  error:  Instructions  to  jury:  Request  for  instruc- 
tions: Innocence:  Conduct  of  counsel:  Repeated  attempts  to  ask 
improper  questions:  Reputation:  Subdivision  of  particular  trait 
of  character  in  issue:  Argument  of  counseU 

1.  A  plea  in  abatement,  and  also  a  motion  to  quash  an  indictment, 
based  on  the  allegation  that  the  Jury  oommlssionera  of  the 
oounty  did  not  themselves  alone  select  the  list  of  names  from 
which  the  grand  Jury  which  indicted  the  defendant  was  drawn, 
were  held  properly  overruled,  although  It  appeared  that  the 
derk  of  the  court  participated  in  the  commissioners'  delibera- 
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tions  and  proposed  names,  it  also  appearing  that  the  final  deci- 
sion was  always  made  by  the  commissioners  themselves  unani- 
mously and  wiUiout  the  participation  of  the  cleric. 

[2.  It  seems  that  if  it  had  appeared  that  the  derk  had  been  allowed 
to  participate  in  the  final  determination  a  serious  question  as  to 
the  legality  of  the  proceedings  would  be  presented.] 

8.  An  indictment  for  bribery  charged  that  the  county  7i€td  and  main- 
tained within  the  county  a  morgue  and  city  poor  building; 
that  a  proposition  was  pending  before  the  county  board  for  the 
purchase  of  the  real  estate  on  which  the  buildings  were  situ- 
ated; that  during  the  pendency  of  the  proposition  the  defendant 
offered  a  bribe  to  S.,  a  member  of  the  board,  in  order  to  in- 
flnenoe  his  oiBcial  action  and  induce  him  to  vote  in  favor 
thereof,  and  that  defendant  paid  the  bribe  to  Ss,  who  did  in 
fact  vote  in  favor  of  acceptance  of  the  proposition.  Held,  that 
the  Indictment  was  not  open  to  demurrer  on  the  ground  that 
it  failed  to  state  that  the  county  owned  the  real  estate  proposed 
to  be  sold. 

4.  In  the  orderly  trial  of  a  caae  involving  a  conspiracy  the  prima 

facie  proof  of  the  fact  of  the  existence  of  a  conspiracy  should 
precede  the  introduction  of  the  acts  and  declarations  of  the 
oo-conspirators,  although  the  court  may  probably  in  its  dis- 
cretion permit  the  acts  and  declarations  to  be  first  proven,  if 
such  course  seems  essential  to  the  administration  of  justice, 
upon  assurance  that  the  proof  of  conspiracy  will  be  later  in- 
troduced. 

5.  In  such  situation,  unless  the  conspiracy  be  afterwards  independ- 

ently established,  such  evidence  of  the  acts  and  declarations 
should  be  stricken  out. 

6.  Whether  the  proof  be  sufficient  to  make  a  prima  facie  showing 

of  conspiracy  is  a  preliminary  fact  to  be  decided  by  the  court, 
and  upon  the  finding  of  the  court  upon  this  question  the  admis- 
sibility of  the  evidence  as  to  the  acts  and  declarations  of  tho 
co-conspirators  depends. 

7.  The  mere  absence  from  the  record  of  any  statement  of  a  formal 

declaration  of  the  court  that  a  prima  fade  case  of  conspiracy 
had  been  made  does  not  show  prejudicial  error,  if  on  appeal  the 
evidence  is,  as  a  matter  of  fact,  sufilcient. 

t.  In  a  criminal  prosecution  the  evidence,  stated  in  the  opinion,  is 
held  to  be  admissible  and  to  show  a  conspiracy  between  defend- 
ant and  another  to  commit  the  offense  charged. 

9.  In  a  criminal  prosecution  for  bribery  of  one  S.,  a  member  of  the 
county  board,  it  was  claimed  by  the  state  that  the  crime 
charged  against  the  defendant  was  only  an  integral  part  of  a 
plan  or  scheme,  participated  in  by  defendant,  to  corrupt  suflDI- 
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dent  members  of  the  county  board  to  insure  the  passage  of  a 
resolution  providing  for  the  sale  of  county  property  to  a  cor- 
poration for  a  fixed  sum.  The  court. charged  the  Jury:  "Testi- 
mony was  received  on  behalf  of  the  state  as  to  bribes  claimed 
by  it  to  have  been  offered  by  defendant  and  one  K.  at  or  about 
the  same  time  to  O.  S.  and  A.  P.»  who  were  also  members  of 
the  county  board,  to  influence  them  In  their  vote  or  action  upon 
the  same  measure.  The  evidence  was  received  solely  for  the 
purpose  of  aiding  you  in  determining  the  guilt  or  innocence  of 
the  defendant  of  the  crime  charged  in  the  indictment  in  this 
case.  ...  It  is  for  you,  gentlemen,  to  say  whether  or  not  this 
testimony  tends  to,  or  does,  support  the  claim  of  the  state,  and 
you  will  consider  it  only  for  the  purpose  of  determining  the 
guilt  or  innocence  of  the  defendant  of  the  crime  charged  in 
the  indictment  in  the  case."  Held,  that  the  iniftruotion  was 
calculated  to  convey. a  wrong  idea  of  the  proper  bearing  of  the 
evidence  and  was  prejudicial  to  the  defendant. 

10.  In  order  that  statements  and  acts  of  alleged  conspirators  in 

the  execution  of  a  common  purpose  can  be  properly  considered 
on  the  question  of  the  guilt  or  Innocence  of  the  accused,  it  is 
not  enough  that  the  court  has  determined  that  a  prima  facie 
case  of  conspiracy  has  been  made,  but  the  jury  must  first  be 
satisfied  by  the  evidence  that  a  conspiracy  in  fact  existed.  Thev 
cannot  use  the  statements  or  acts  for  any  purpose  until  they 
have  determined  that  fact,  and  they  should  be  so  instructed  in 
unmistakable  language. 

11.  In  a  criminal  prosecution  it  is  not  error  to  refuse  a  requested 

instruction:  "The  law  presumes  every  man  innocent,  and  de- 
sires no  conviction  if  the  Jury,  or  any  one  of  them,  entertains 
a  reasonable  doubt  of  his  guilt;  for  while  the  jury,  or  any  one 
of  them,  entertains  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant  of  the  crime  charged,  he  cannot,  without  great  vio- 
lence to  his  conscience  and  sense  of  right,  agree  upon  a  verdict 
of  conviction,"  where  the  court  gives  full  and  accurate  instruc- 
tions on  the  question  of  the  presumption  of  Innocence. 

12.  In  a  criminal  prosecution  for  bribery  the  district  attorney  asked 
I  a  witness  whether  the  defendant  offered  him  a  bribe  for  his 
I  vote  on  another  matter,  and  several  times  repeated  the  question 
I  in  somewhat  different  form  after  objection  to  the  q,uestion  had 
i                     been  sustained.    Held,  that  the  district  attorney  was  within  his 

right,  there  appearing  no  reason  to  doubt  his  good  faith. 
\  13.  While  honest  attempts  in  good  faith  to  offer  evidence  honestly 

thought  to  be  admissible,  even  though  somewhat  persistently 
made,  should  not  necessarily  be  held  cause  for  reversal,  yet  if 
It  appears  that  questions  have  been  persistently  asked  for  the 
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purpose  of  merely  creating  a  prejudice  in  the  minds  of  the 
Jury,  by  getting  before  them  by  such  illicit  means  facts  knoim 
to  be  inadmissible,  such  conduct  may  justify  reversal. 
[14.  In  a  criminal  prosecution  for  bribery  defendant  introdnoeS 
evidence  in  his  own  behalf  tending  to  show  that  his  reputation 
for  honesty  and  integrity  was  good,  and  the  state,  in  rebuttal^ 
called  a  witness  who,  after  testifying  that  he  knew  defendant's 
reputation  for  honesty  and  integrity  and  that  it  wajs  bad,  was 
asked  what  was  his  reputation  with  respect  to  being  a  lobbyist 
and  corruptionist,  and  replied,  against  objection  and  exoeption, 
"The  impression  he  always  made  on  me,  and  from  what  I  could 
hear  from  everybody,  was  that  he  appeared  to  be  the  chairmaik 
of  all  the  corruptness  that  there  was  in  the  city  of  M.  in  regard 
to  boodling  and  grafting."  On  motion  to  strike  out  the  answer 
as  not  responsive,  the  court  remarked  that  so  far  as  the  answer 
was  based  on  the  witness's  own  impressions  it  was  perhaps 
not  responsive,  but  that  the  answer  might  stand.  Since  the 
cause  must  be  reversed  for  other  errors,  this  court  does  not  defi- 
nitely decide  whether  it  was  allowable  to  so  subdivide  the  gen- 
eral trait  of  character  in  issue  into  specific  traits,  but  simply 
indicates  that  upon  another  trial,  if  evidence  of  character  te 
introduced,  it  would  be  better  to  follow  the  well-beaten  paths.] 

15.  In  a  criminal  prosecution  for  offering  a  bribe  to  a  member  of  a 

county  board  to  influence  his  official  action,  it  is  not  error  is 
exclude  evidence  of  the  reputation  for  honesty  and  integrl^ 
of  an  alleged  co-conspirator,  who  was  not  a  party  to  the  pross- 
cution,  but  whose  acts  and  declarations  had  been  admitted  te 
evidence  against  defendant. 

16.  Remarks  made  by  the  district  attorney  in  the  closing  argument 

to  the  Jury  in  a  criminal  prosecution,  in  so  far  as  exceptions 
were  overruled,  are  held  not  to  call  for  reversal  of  the  Judgments 

Erbob  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county :  A.  J.  Vikje,  Circuit  Judge,  sitting  for 
A.  C.  Beazee,  Judge.    Reversed. 

For  the  plaintiff  in  error  there  was  a  brief  by  ChurchiU, 
Bermett  &  Churchill  and  Lyman  0.  Wheeler,  attorneys,  and 
Charles  Quarles,  of  counsel,  and  a  separate  brief  by  Mr. 
QuwrleSj  and  oral  argument  by  Mr,  W.  H,  Bermett  and  Mr. 
Quarles,  They  contended,  inter  alia,  that  under  sec.  2533a^ 
Stata.  (1898),  and  ch.  90,  Laws  of  1903,  the  participation 
of  the  clerk  of  the  court  in  the  deliberations  of  the  jurjr 
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commission  selecting  the  names  of  persons  to  serve  as  grand 
jurors  was  a  violation  of  the  spirit  and  letter  of  the  statutes. 
State  V,  Newhouse,  29  La.  Ann.  824;  State  v.  Taylor,  43 
La.  Ann.  1131 ;  Barton  v.  State,  12  Neb.  260 ;  Clare  v.  State, 
30  Md.  163 ;  Avirett  v.  State,  76  Md.  510 ;  State  v.  Clough, 
49  Me.  573 ;  State  t\  Flemming,  66  Me.  142 ;  Oott  v.  Brig- 
ham,  45  Mich.  424;  Fomia  v.  Wayne  Circuit  Judge,  140 
Mich.  631 ;  Comm.  v.  Freeman,  166  Pa.  St.  332 ;  Brown  v. 
Comm.  73  Pa.  St  321;  McOann  v.  Hamilton,  58  Conn.  69; 
Steele  v.  State,  111  Ala.  32;  Welh  v.  State,  94  Ala.  1; 
State  V.  McNamara,  3  !N"ev.  70.  It  not  being  charged 
that  the  county  owned  the  real  estate,  land,  or  site,  the  indict- 
ment failed  to  allege  the  pendency  of  any  question  or  matter 
over  which  the  county  board  had  jurisdiction,  and  conse- 
quently any  offer  or  promise  of  money,  or  other  thing  of 
value,  to  a  supervisor  to  influence  his  action  in  relation  to 
the  matter  of  selling  the  real  estate  described  in  the  indict- 
ment, then  pending,  would  not  constitute  bribery.  Murphy 
V.  State,  124  Wis.  635 ;  Gunning  v.  People,  189  111.  165 ; 
State  V.  Butler,  178  Mo.  272 ;  People  v.  Jackson,  95  N.  Y. 
Supp.  286.  The  repeated  attempts  of  the  district  attorney, 
contrary  to  the  repeated  rulings  of  the  court,  to  introduce  in- 
competent, irrelevant,  and  improper  testimony  were  highly 
prejudicial  to  the  defendant  and  deprived  him  of  the  right  of 
a  fair  and  impartial  trial  upon  the  offense  charged  against 
him.  Barton  v.  Bruley,  119  Wis.  326,  329 ;  McNamara  v,  Mc- 
Namara, 108  Wis.  613 ;  Goodwin  r.  State,  114  Wis.  318, 
323;  Speliopoulos  v.  Schick,  129  Wis.  556,  561;  Hughes  i\ 
C,  St.  P.,  M.  &  0.  J2.  Co.  122  Wis.  258,  271;  Sullivan  v, 
CoUins,  107  Wis.  291,  295-299 ;  SchUUnger  v.  Verona,  88 
Wis.  317,  323 ;  Broum  v.  Swineford,  44  Wis.  282,  292 ;  Buel 
V.  State,  104  Wis.  132,  145.  The  admission  of  testimony  as 
to  defendant's  reputation  for  being  a  lobbyist  and  corruption- 
ist  was  error,  the  state  being  confined  strictly  to  rebuttal  testi- 
mony, and  its  inquiry  should  have  been  limited  strictly  to 
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the  question  of  meeting  defendant's  testimony  as  to  his 
general  reputation  for  honesty  and  integrity.  State  v.  Vis- 
come,  78  Vt  485,  63  Atl.  877;  Browfi  v.  Slate,  46  Ala. 
175,  184;  Lea  v.  State,  94  Tenn.  495;  Griffiih  v.  Stale,  90 
Ala.  583,  589. 

For  the  defendant  in  error  there  were  briefs  by  the  At- 
torney General,  Francis  E.  McOovem,  district  attorney,  and 
W.  A.  Hayes,  assistant  district  attorney,  and  oral  argument 
by  Mr.  McGovem  and  Mr.  Hayes. 

WiNSLOw,  J.  The  plaintiff  in  error  (hereinafter  called 
the  defendant)  was  indicted  and  convicted  of  offering  a 
bribe  January  8,  1901,  to  one  Edward  F.  Strauss,  a  member 
of  the  county  board  of  Milwaukee  county,  to  influence  his 
official  actions  on  a  proposition  before  such  board  to  sell  a 
parcel  of  real  estate  on  which  the  county  morgue  and  poor 
office  were  then  situated  to  the  ]\[ilwaukee  Electric  Railway 
&  Light  Company,  and  he  prosecutes  his  writ  of  error  to  re- 
verse the  judgment  The  errors  claimed  will  be  taken,  up  in 
their  order. 

1.  A  plea  in  abatement  was  first  filed  by  the  defendant  to 
the  effect  that  the  jury  commissioners  of  Milwaukee  county 
did  not  themselves  alone  select  the  list  of  names  from  which 
the  grand  jury  which  indicted  the  defendant  was  drawn, 
but  allowed  one  A.  A.  Wieber  (who  it  appears  was  clerk  of 
the  circuit  court)  to  participate  in  their  deliberations,  pro- 
pose names,  and  advise  and  assist  in  the  final  determination. 
The  issue  arising  on  this  plea  and  the  reply  thereto  was  tried 
by  the  court,  and  the  testimony  showed  without  substantial 
dispute  that  Mr.  Wieber,  at  the  request  of  the  commissioners, 
acted  as  their  clerk,  and  was  present  at  their  meetings  and 
kept  its  records  and  lists ;  that  he  sometimes  suggested  names 
at  the  request  of  the  commissioners  and  participated  in  the 
discussion  as  to  the  fitness  of  persons  whose  names  were 
under  consideration,  but  that  the  final  decision  was  always 
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made  by  the  commissioners  themselves  unanimously  and 
without  the  participation  of  Mr.  Wieber.  Upon  this  state 
of  facts  the  plea  in  abatement  was  overruled,  as  was  also 
a  subsequent  motion  to  quash  the  indictment  based  upon  the 
same  grounds,  and  we  think  these  rulings  were  correct. 
Doubtless  if  it  had  appeared  that  Mr.  Wieber  was  allowed  to 
participate  in  the  final  determination  a  serious  question  as 
to  the  legality  of  the  proceedings  would  be  presented,  but, 
when  it  clearly  appeared  that  he  did  nothing  but  suggest 
names  and  give  information  as  to  the  character  of  the  per- 
eons  whose  names  were  under  consideration,  nothing  more 
than  an  irregularity  appears,  which  will  be  deemed  imma- 
terial unless  it  appears  probable  that  prejudice  resulted  from 
such  insular  action  either  in  the  selection  of  unfit  persons 
or  otherwise.  UUman  v.  State,  124  Wis.  602,  103  N.  W.  6. 
There  is  nothing  to  indicate  that  any  prejudice  resulted 
here,  and  hence  the  rulings  of  the  trial  court  were  correct. 

2.  A  demurrer  to  the  indictment  on  the  ground  that  it 
failed  to  state  that  the  county  owned  the  real  estate  proposed 
to  be  sold  was  overruled  and  exception  taken.  The  indict- 
ment charged  that  the  county  had  and  maintained  within 
the  county  a  morgue  and  city  poor  buildings ;  that  a  proposi- 
tion was  pending  before  the  board  of  supervisors  for  the  sale 
of  that  certain  piece  of  real  estate  upon  which  the  buildings 
were  situated;  that  during  the  pendency  of  said  offer  the 
defendant  offered  the  bribe  to  Strauss  in  order  to  influence 
his  official  action  upon  said  proposition  and  to  induce  him  to 
vote  in  favor  thereof.;  and  that  the  defendant  paid  the  bribe 
to  Strauss,  who  did  in  fact  vote  in  favor  of  acceptance  of  the 
proposition.  It  seems  evident  that  the  crime  charged  con- 
sists in  offering  a  bribe  to  the  supervisor  to  influence  his  ac- 
tion on  the  proposition  of  purchase.  Whether  the  would-be 
purchaser  would  acquire  good  title  or  any  title  cuts  no  ma- 
terial figure  in  the  quality  of  the  alleged  attempt  to  cor- 
ruptly influence  Strauss*  action.     A  proposition  had  been 


Digitized  by  VjOOQ  IC 


222         SUPKEME  OOUET  OF  WISCONSIN.      [Oct. 
Schaltz  V.  State,  133  Wis.  215. 

made  to  the  county  board  to  purchase  such  title  or  interest 
as  it  had  in  the  land,  whatever  that  title  or  interest  was. 
Official  action  was  to  be  taken  thereon  by  the  board,  and 
an  offer  to  pay  a  member  of  the  board  to  vote  favorably 
upon  the  proposition  was  to  all  intents  and  purposes  an 
offer  of  a  bribe  whether  the  county  had  good  title  to  con- 
vey or  no  title.  The  crime  is  committed  when  the  offer  is 
made  with  intent  to  influence  official  action,  and  this  act 
is  fully  charged  in  the  information. 

3.  The  trial  court,  against  objection  and  exception,  ad- 
mitted testimony  given  by  Otto  Seidel,  Jr.,  and  August  Puis, 
two  other  members  of  the  county  board  of  supervisors,  to 
the  effect  that  they  were  offered  bribes  by  one  Anthony  IQe- 
fisch  for  the  purpose  of  influencing  their  official  action  upon 
the  same  proposition  for  the  purchase  of  the  morgue  site, 
and  the  admission  of  this  evidence  is  assigned  as  error.  Of 
course,  this  testimony  could  only  be  admissible  against  the 
defendant  in  the  event  that  the  court  was  of  opinion  that 
sufficient  evidence  aliunde  had  been  introduced  to  establish 
prima  facie  the  fact  of  a  conspiracy  between  the  defendant 
and  Klefisch  to  bribe  members  of  the  board  of  supervisors, 
and  that  the  alleged  transactions  of  Klefisch  with  Seidel 
and  Puis  were  a  part  of  that  conspiracy.  In  the  orderly  trial 
of  the  case  this  prima  facie  proof  of  the  existence  of  the 
conspiracy  should  precede  the  introduction  of  tiie  acts  or 
declarations  of  the  co-conspirators,  for  the  very  plain  reason 
that  its  admissibility  depends  entirely  on  the  fact  of  the  con- 
spiracy. The  court  may  probably  in  its  discretion  permit 
the  acts  and  declarations  to  be  first  proven,  if  such  course 
seem  essential  to  the  administration  of  justice,  upon  assur- 
ance that  the  proof  of  conspiracy  will  be  later  introduced; 
but  in  that  event  the  acts  and  declarations  should  be  stricken 
out,  unless  the  conspiracy  be  afterwards  independently  estab- 
lished. Whart  Grim.  Ev.  (9th  ed.)  §§  698,  698a;  Baker  r. 
State,  80  Wis.  416,  50  N.  W.  518.    Whether  the  proof  be  suf- 
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ficient  to  make  a  prima  facie  showing  of  conspiracy  is  a  pro- 
liininarj  fact  to  be  decided  by  the  court,  and  on  the  find- 
ing of  the  court  upon  this  question  the  admissibility  of  the 
evidence  as  to  the  acts  and  declarations  of  alleged  co-con- 
iipirators  depends,  Schviz  v.  State,  125  Wis.  452,  104 
N.  W.  90.  It  does  not  clearly  appear  whether  the  trial 
eoart  had  this  principle  in  mind,  for  we  find  no  statement 
in  the  record  that  the  court  at  any  time  declared  that  a 
jnima  facie  case  of  conspiracy  had  been  made.  However^  if 
the  evidence  was  as  matter  of  fact  sufficient,  the  mere  ab- 
sence of  the  formal  declaration  cannot  be  held  to  be  prej- 
udicial. It  is  strongly  argued  by  the  defense  that  no  prima 
facie  case  of  conspiracy  was  made,  and  this  is  the  question 
upon  which  this  exception  depends.  The  evidence  tending 
to  show  confederation  or  conspiracy  between  defendant  and 
Klefisch  was  substantially  this:  They  had  been  familiar 
friends  for  a  number  of  years.  Seidel  testified  that  on  the 
evening  of  February  9,  1901  (final  action  concluding  the 
sale  having  been  taken  by  the  board  January  29th  preced- 
ing) ,  Klefisch  and  the  defendant  came  to  his  house  together 
in  the  evening  and  asked  him  to  come  out;  that  he  came 
trat  on  the  street ;  that  they  all  walked  together  up  the  street 
toward  Mr.  Puls's  residence ;  that  Klefisch  handed  him  $450 
in  bills,  which  he  had  before  promised  him  as  his  reward 
for  voting  for  the  sale,  and  said  that  they  had  had  an  awful 
time  getting  the  money,  some  $7,000  or  $8,000;  that  they 
had  to  go  to  Chicago  with  a  letter  from  Mr.  Pfister  to  some 
man  there,  and  they  did  not  get  what  they  expected  to  get; 
that  defendant  was  present  during  the  whole  transaction 
and  participated  in  the  conversation,  although  the  witness 
ffLYe  no  specific  remark  made  by  him.  With  some  hesita- 
tion we  feel  obliged  to  hold  here  that  there  was  sufficient 
evidence,  if  it  was  believed,  to  show  prima  facie  that  de- 
fendant, and  Klefisch  were  engaged  in  a  common  enterprise. 
If  defendant  was  present  at  this  transaction  and  saw  the 
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money  passed  and  heard  Klefisch  state  that  they  went  U> 
Chicago  and  got  the  money,  he  oould  not  fail  to  appreciate 
that  he  himself  was  by  these  remarks  implicated  in  the  pro- 
ceeding, and,  if  he  said  no  word  of  denial,  the  inference 
that  Klefisch's  statements  involving  him  were  true  would 
be  natural  and  inevitable.  His  silence  under  such  circum- 
stances would  become  an  admission  of  his  participation  and 
would  justify  the  introduction  in  evidence  against  him  of 
the  declarations  of  Klefisch  which  were  made  during  execu- 
tion of  the  common  design  and  until  that  design  was  aeccHn- 
plished  or  abandoned.  That  design  could  not  be  said  to  be 
fully  accomplished  until  the  corruption  fund  was  paid  to  ite. 
beneficiaries.  Baker  v.  State,  80  Wis.  416,  50  :S'.  W.  518. 
So  we  conclude  that  there  was  no  error  in  the  admission  of  the 
evidence  in  question. 

4.  In  this  connection  it  seems  most  appropriate  to  discuss 
the  question  of  the  correctness  of  the  charge  given  by  the 
court  upon  the  eflFect  of  the  evidence  which  has  just  beeik 
considered.    The  court  charged  the  jury  as  follows: 

"Testimony  was  received  on  behalf  of  the  state   as  to 
bribes  claimed  by  it  to  have  been  offered  by  the  defendant 
and  one  Klefisch  at  or  about  the  same  time  to  Otto  Seidel 
and  August  Pvls,  who  were  also  members  of  the  county 
l^oard,  to  influence  them  in  their  vote  or  action  upon,  the 
same  measure.     The  evidence  was  received  solely  for   the 
purpose  of  aiding  you  in  determining  the  guilt  or  innocence 
of  the  defendant  of  the  crime  charged  in  the  indictment  in 
this  case,  it  being  claimed  by  the  state  that  the  crime  cliarged 
against  the  defendant  in  this  case  was  only  an  integral  part 
of  a  plan  or  scheme  participated  in  by  the  defendant  to 
corrupt  sufiicient  members  of  the  county  board  to  insure  the 
passage  of  the  resolution  providing  for  the  sale  of  the  county 
morgue  site  to  the  Milwaukee  Electric  Railway  &   Light 
Company  for  $40,000.     It  is  for  you,  gentlemen,  to   say 
whether  or  not  this  testimony  tends  to,  or  does,  support  the 
claim  of  the  state,  and  you  will  consider  it  only  for  the  pur- 
pose of  determining  the  guilt  or  innocence  of  the  defendant 
of  the  crime  charged  in  the  indictment  in  this  case." 
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We  have  given  these  instructions  (comprising  all  that  was 
said  to  the  jury  on  the  subject)  careful  study  and  considera- 
tion and  are  wholly  unable  to  see  how  they  can  be  justified. 
We  find  nothing  to  justify  the  statement  that  there  was  tes- 
timony tending  to  show  that  the  defendant  offered  any  bribe 
to  Puis;  but,  assuming  that  this  minor  statement  might  be 
passed  over  as  nonprejudicial,  we  come  to  the  question  of  the 
ooireetsess  of  the  general  propositions.  The  law  on  the 
subject  cannot  be  said  to  be  doubtful.  In  order  that  the 
statements  and  acts  of  alleged  conspirators  in  the  execution 
of  the  common  purpose  can  be  properly  considered  on  the 
question  of  the  guilt  or  innocence  of  the  accused,  it  is  not 
enough  that  the  court  has  determined  that  a  prima  facie 
case  of  conspiracy  has  been  made,  but  the  jury  must  first  be 
satisfied  by  the  evidence  that  the  conspiracy  in  fact  existed. 
Thej  cannot  use  the  statements  or  acts  for  any  purpose  until 
they  have  determined  this  fact.  They  should  have  been  so 
instructed  in  unmistakable  language.  A  man  is  not  to  be 
convicted  because  others  have  committed  crimes,  nor  are  the 
acts  or  words  of  others  in  his  absence  evidence  to  be  con- 
sidered a<rainst  him,  unless  the  jury  is  first  satisfied  that 
they  are  in  law  hii^  words  or  acts  by  reason  of  a  conspiracy 
between  them.  Hughes,  Instr.  to  Juries,  §§  760-762; 
2  Thomp.  Trials,  §  2455.  The  jury  were  nowhere  instructed 
to  this  effect,  but  on  the  contrary  were  told  that  it  was  for 
them  to  determine  whether  or  not  this  testimony  (t.  e.  the 
testimony  of  the  alleged  transactions  of  Klefisch  with  Seidel 
and  Puis)  tends  to  or  does  support  the  claim  of  the  stata 
Thus  they  were  affirmatively  permitted  to  consider  the  testi- 
mony as  bearing  on  the  defendant's  guilt  if  they  thought  it 
tended  to  or  did  support  the  charge  against  the  defendant 
They  might  easily  and  naturally  think  this,  even  though  they 
were  not  convinced  of  the  existence  of  a  conspiracy.  An  in- 
struction better  calculated  to  convey  a  wrong  idea  of  the 
proper  bearing  of  the  evidence  or  more  prejudicial  to  the  de- 
void 133  —  15 
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fendant  on  this  important  question  could  not  easily  be 
framed. 

Another  exception  relating  to  the  charge  may  very  prop- 
erly be  considered  here.  The  defendant  asked  that  the 
following  instruction  be  given  to  the  jury,  but  it  was  re- 
fused : 

"The  law  presumes  every  man  innocent,  and  desires  no 
conviction  if  the  jury,  or  any  one  of  them,  entertains  a  rea- 
sonable doubt  of  his  guilt ;  for  while  the  jury,  or  any  one  of 
them,  entertains  a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant of  the  crime  charged,  he  cannot,  without  a  great 
violence  to  his  conscience  and  sense  of  right,  agree  upon  a 
verdict  of  conviction." 

This  instruction  was  evidently  based  on  the  case  of  Frank- 
lin  V.  State,  92  Wis.  269,  66  N.  W.  107,  where  its  refusal 
was  held  error.  The  ground  of  the  ruling  as  explained  in 
Em^ry  v.  State,  101  Wis.  627,  78  N.  W.  145,  was,  however, 
the  fact  that  the  court  nowhere  gave  any  instruction  on  the 
subject  of  the  presumption  of  innocence.  In  the  present 
case  the  court  gave  full  and  accurate  instructions  on  the 
question  of  the  presumption  of  innocence,  and  hence  there 
was  no  error  in  refusing  the  requested  instruction. 

5.  The  state  called  as  a  witness  one  Jimgman,  who  was  an 
alderman  of  the  city  of  Milwaukee  in  the  year  1900,  and 
asked  him  whether  the  defendant  did  not  offer  him  a  bribe 
for  his  vote  upon  the  question  of  the  extension  of  street  rail- 
way franchises  in  January,  1900.  An  objection  to  the 
question  being  sustained,  the  district  attorney  repeated  the 
question  in  somewhat  different  form  two  or  three  times,  and 
objections  to  the  various  questions  were  sustained  by  the 
court  and  inquiry  was  abandoned.  It  is  argued  by  the  de- 
fendant that  this  repeated  attempt  by  the  state  to  prove  an 
independent  crime  was  error  which  of  itself  should  reverse 
the  judgment.  We  are  imable  to  agree  with  this  contention. 
Where  it  appears  that  questions  have  been  persistently  asked 
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for  the  purpose  merely  of  creating  a  prejudice  in  the  mind 
of  the  jury,  by  getting  before  them  by  this  illicit  means  facta 
known  to  be  inadmissible,  it  may  well  be  that  such  conduct 
may  justify  reversal  of  the  judgment.  Buel  v.  State,  104 
Wis,  132,  80  N.  W.  78;  Barton  v.  Bruley,  119  Wis.  326, 
329,  96  N.  W.  815.  But  an  attempt  in  good  faith  to  offer 
evidence  honestly  thought  to  be  admissible,  even  though 
somewhat  persistently  made,  should  not  necessarily  be  held 
cause  for  reversal.  The  most  learned  counsel  are  not  always 
right  in  their  views  of  the  law  of  evidence.  It  is  their 
duty  to  present  their  client's  case  fully,  and  they  have  a  right 
within  reasonable  limits  to  offer  evidence  which  they  think 
admissible,  though  the  court  may  think  otherwise ;  and  while 
such  offers  should  not  ordinarily  be  persistently  repeated 
after  a  distinct  ruling  there  may  well  be  circumstances  jus- 
tifying the  attempt  to  put  the  matter  in  a  different  light  by 
another  question.  If  this  is  done  in  good  faith — and  we  see 
no  reason  to  doubt  the  good  faith  here — ^we  think  counsel  is 
within  his  right. 

6.  The  defendant  introduced  evidence  in  his  own  behalf 
tending  to  show  that  his  reputation  for  honesty  and  integrity 
was  good,  and  the  state,  in  rebuttal,  called  one  Schwartzburg, 
who,  after  testifying  that  he  knew  the  defendant's  reputation 
for  honesty  and  integrity  and  that  it  was  bad,  was  asked 
what  his  reputation  was  with  respect  to  being  a  lobbyist  and 
corruptionist,  and  replied,  against  objection  and  exception, 
as  follows: 

"The  impression  he  always  made  on  me,  and  from  what  I 
could  hear  from  everybody,  [was]  that  he  appeared  to  be  the 
chairman  of  all  the  corruptness  that  there  was  in  the  city  of 
Milwaukee  in  regard  to  boodling  and  grafting." 

A  motion  to  strike  out  the  answer  as  not  responsive  was 
made,  and  the  court  remarked  that  so  far  as  the  answer  was 
based  on  the  witness's  own  impressions  it  was  perhaps  not 
responsive,  but  the  answer  might  stand.    The  general  rules 
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governing  the  introduction  of  evidence  as  to  tlie  character  of 
the  accused  in  a  criminal  prosecution  are  well  understood. 
The  state  cannot  introduce  any  evidence  of  this  nature  in 
making  its  case,  but  the  defendant  may  prove  his  good  char- 
acter as  a  part  of  his  defense,  and,  when  he  has  done  so,  the 
state  may  by  way  of  rebuttal  introduce  evidence  of  his  bad 
character.    The  proof  on  both  sides  consists  of  the  evidence 
of  witnesses  who  are  acquainted  with  the  general  reputation 
of  the  defendant  in  the  community  prior  to  the  alleged  of- 
fense, and  from  this  acquaintance  are  able  to  state  what  that 
reputation  was.    Evidence  of  specific  instances  of  good  con- 
duct or  bad  conduct  is  not  admissible.    The  evidence  on  both 
sides  is  restricted  to  the  trait  of  character  which  is  in  issue. 
Thus  in  crimes  of  violence  the  inquiry  is  as  to  the  defendant's 
character  for  peace  and  quietness,  or  his  character  as  a  peace- 
able and  law-abiding  citizen;  in  larceny  or  embezzlement, 
his  character  for  honesty  and  integrity ;  in  perjury,  his  char- 
acter for  truth  and  veracity;  and  so  on.     1  Wigmore,  Ev. 
§  59.    Mr.  Wharton,  in  his  work  on  Criminal  Evidence  (9th 
ed.  §  GO),  says  that  "the  character  he  is  entitled  to  prove  must 
be  such  as  would  make  it  unlikely  that  he  would  be  guilty  of 
the  particular  crime  charged.^'    This  seems  only  another  way 
of  expressing  the  idea  that  the  evidence  must  be  restricted  to 
the  particular  trait  involved  in  the  crime  charged.    The  gen- 
eral trait  of  character  involved  in  a  charge  of  offering  a 
bribe  is  undoubtedly  the  trait  of  honesty  and  integrity,  and 
to  this  general  trait  the  defendant  confined  his  evidence; 
but  the  state,  by  the  rulings  complained  of,  was  allowed  not 
only  to  introduce  evidence  impeaching  this  general  trait, 
but  to  show  that  he  was  reputed  to  be  a  corruptionist,  or,  in 
common  parlance,  a  boodler  or  grafter.    This  might  be  called 
perhaps  subdividing  the  general  trait  into  specific  traits. 
Is  this  allowable? 

This  is  a  question  which  has  not  been  specifically  treated 
in  anv  well-considered  case  which  has  come  to  our  attention. 
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Many  authorities  will  be  found  cited  in  the  note  to  sec.  59 
of  Mr.  Wigmore's  work  above  cited,  and  others  will  be  found 
in  sec.  841,  in  14  Century  Digest;  but  substantially  all  of 
them  are  to  the  effect  that  the  evidence  must  go  to  the  trait 
involved,  and  of  this  proposition  there  can  be  no  doubt.  This, 
however,  is  demonstrated  from  an  examination  of  the  ai>- 
thorities,  namely,  that  in  crimes  involving  moral  turpitude  of 
this  nature  it  has  almost  universally  been  taken  for  granted 
by  couTisel  and  court  that  the  general  character  for  honesty 
and  integrity  is  the  specific  trait  concerning  which  evidence 
may  be  introduced.  It  is  true  that  in  Earley  v.  Winn,  129 
Wis.  291,  109  N.  W.  633,  this  court  with  some  hesitation 
sustained  the  intTX)duction  of  evidence  in  a  slander  action 
tending  to  show  the  general  reputation  of  the  plaintiff  for 
quarreling  with  and  ill-treating  her  mother  ^the  slander 
charged  being  that  the  defendant  said  that  the  plaintiff 
whipped  her  mother),  this  evidence  being  held  to  relate 
to  the  fault  or  offense  charged  by  the  slander.  It  may 
doubtless  be  aigued  with  reason  that  this  is  a  subdivision  of 
the  general  trait  fully  as  much  as  the  one  now  before  us.  It 
18  to  be  remembered,  however,  that  that  was  a  civil  case, 
where  the  evidence  was  admissible  by  way  of  affirmative  de- 
fence to  a  part  at  least  of  the  damages  claimed,  and  that  the 
present  is  a  criminal  case,  where  the  state  can  only  rebut  the 
defendant's  affirmative  proof,  which  proof  was  not  directed 
to  the  specific  trait  of  bribery,  but  confined  to  the  general 
trait  of  honesty  and  integrity.  We  find  that  the  question  pre- 
sented is  involved  in  much  doubt  It  was  very  inadequately 
presented  in  the  briefs,  was  hardly  mentioned  in  the  oral  ar- 
gument, and  our  only  light  upon  it  has  been  obtained  from 
our  own  researches.  As  the  case  must  be  reversed  for  the  er- 
ror already  discussed,  we  do  not  deem  it  necessary  to  defi^ 
nitely  paas  upon  this  question,  but  simply  to  indicate  that 
upon  another  trial,  if  evidence  of  character  be  introduced,  it 
will  be  desirable  to  tread  the  well-beaten  paths. 
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7.  The  defendant  offered  to  prove  that  the  reputation  of 
Klefisch  for  honesty  and  integrity  before  the  alleged  crime 
was  good,  but  the  testimony  was  rejected  and  the  ruling  is 
complained  of.  The  argument  is  that  the  jury,  in  order  to 
use  the  testimony  of  Puis  and  Seidel  concerning  the  alleged 
offer  of  Klefisch  to  bribe  them,  must  not  only  be  satisfied 
of  the  alleged  conspiracy  between  defendant  and  Klefisch^ 
but  must  also  in  effect  find  Klefisch  guilty  of  bribing  Seidel 
and  Puis.  Hence  it  is  claimed  that  the  question  of  Kle- 
fisch's  guilt  was  in  issue  as  well  as  the  question  of  defend- 
ant's guilt,  and  that  it  was  therefore  just  as  competent  to 
prove  Klefisch's  good  character  as  it  was  to  prove  the  de- 
fendant's because  they  were  equally  in  issue.  No  author- 
ities are  cited  upon  this  proposition  on  either  side  and  we 
have  found  none  upon  the  precise  point.  While  the  argu- 
ment made  in  favor  of  the  admission  of  the  testimony  is  not 
without  some  force  we  are  not  inclined  to  adopt  it  Klefisch'» 
character  is  not  directly  in  issue  in  this  case,  but  at  most  only 
collaterally.  A  verdict  of  guilty  convicts  Klefisch  of  noth- 
ing. He  must  have  his  own  day  in  court.  In  many  cases 
where  conspiracy  is  alleged  the  supposed  conspirators  are 
very  numerous,  and  if  the  character  of  each  were  a  proper 
subject  of  investigation  a  multitude  of  extraneous  issues 
might  easily  be  presented  tending  greatly  to  confuse  and  ob- 
scure the  primary  question  involved.  An  analogous  situation 
18  presented  where  two  or  more  persons  are  jointly  indicted 
for  a  crime,  and  it  has  been  directly  held  in  such  a  case  that; 
it  is  not  competent,  upon  the  separate  trial  of  one,  to  prove 
the  good  character  of  his  codefendant  who  is  not  upon,  trial. 
Omer  v.  Comm.  95  Ky.  353,  25  S.  W.  594;  Wall^  v.  SMe, 
125  Ind.  400,  25  N.  E.  457.  We  conclude  that  there  was  ne 
error  in  the  ruling  in  question. 

8.  Exceptions  were  taken  to  a  number  of  remarks  made 
by  the  district  attorney  upon  the  closing  argument  to  the 
jury.    We  do  not  deem  it  necessary  to  enter  into  the  details 
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of  these  exceptions.  Some  were  sustained  by  the  court  and 
the  jury  were  told  to  disregard  the  statements.  As  to  the 
others,  we  have  found  none  which  would  in  our  opinion  call 
for  reversal  of  the  judgfhent.  No  other  questions  are  neces- 
sary to  be  considered. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial.  The  superintendent  of  the  Milwaukee  house 
of  correction  will  surrender  the  plaintiff  in  error  to  the  cus- 
tody of  the  sheriff  of  Milwaukee  county,  who  vrill  hold  him 
in  custody  until  he  shall  be  discharged  therefrom  by  due 
process  of  law. 

TiMLiw,  J.,  took  no  part 


Sebvowitz,  Plaintiff  in  error,  vs.  Thb  Statb,  Defendant  in 

error. 

October  1 — Octo}>er  15,  1907, 

Habeas  corpus:  Offloe  of  writ:  Judicial  error:  JurisdictiOfM  error: 
Unconstitutional  criminal  laws:  Void  judgment:  Legitlative 
regulation  of  procedure  in  habeas  corpus:  Statutes:  OonBtitw 
tional  Jaw:  Equal  protection:  Class  leffislation:  BubclassiflcoHon: 
Hawkers  and  peddlers:  Licenses. 

1.  A  writ  of  haJ>eas  corpus  only  reaches  Jurisdictional  error;   It 

cannot  properly  be  made  to  perform  the  of&oe  of  a  writ  of  error. 

2.  By  the  common  law  if  the  court  in  any  siven  case  has  authority 

under  any  circumstances  to  render  Judgment  imprisoning  the 
accused,  the  error  in  reaching  the  one  pronounced  Is  judicial, 
remediable  by  writ  of  error;  if  the  court  has  no  such  authority 
the  error  Is  jurisdictional,  remediable  by  writ  of  ?uiJ>eas  corpus, 

3.  In  case  a  Judgment  in  any  criminal  action  is  grounded  on  an 

unconstitutional  law  it  has  no  legitimate  basis  and  is  void; 
bence  a  person  imprisoned  thereunder  may  obtain  his  release 
by  writ  of  habeas  corpus. 

4.  So  far  as  habeas  corpus  proceedings  are  proper  in  some  drcum- 

Etances  to  remedy  mere  excess  of  Jurisdiction  not  falling  within 


Digitized  by  VjOOQ IC 


232         SUPREME  COURT  OF  WISCONSIN     [Oct. 

Servonite  v.  State,  133  Wis.  231. 

the  strict  common-law  rule  above  stated,  they  are  referable  to 
statutes. 

5.  The  legislature  may  reasonably  regulate  procedure  In  respect  to 

hahe<i8  corptu,  but  cannot  restrict  the  common-law  use  of  the 
remedy;  that  is  preserved  by  the  constitution. 

6.  Sees.  3408,  3427,  Stats.  (1898),  providing  that  no  person  shall  be 

entitled  to  prosecute  a  writ  of  haJ>e(ia  corpus  who  shall  have 
been  committed  or  detained  by  virtue  of  the  final  judgment  or 
order  of  any  competent  tribunal,  and  that  the  court  must  make 
an  order  remanding  the  prisoner  upon  Its  appearing  that  he  la 
detained  by  virtue  of  the  final  judgment  of  a  competent  court, 
are  in  harmony  with  the  constitution.  Within  the  meaning  of 
the  statute,  a  court  has  no  jurisdiction,  and  so  is  not  competent, 
by  its  judgment  to  give  force  to  an  unconstitutional  law. 

7.  Under  the  rule  that  "the  writ  of  habeas  corpus  does  not  reach 

beyond  the  commitment  when  the  person  is  detained  by  virtue 
of  ^  final  order  or  judgment  of  a  court  having  jurisdiction  of 
the  subject  matter  and  the  person,"  no  such  jurisdiction  can 
be  obtained  to  enforce  an  unconstitutional  law. 

8.  The  legislature  may  treat  the  occupation  of  hawker  or  peddler 

by  itself,  as  regards  exactions  for  police  regulations  and  occii- 
I>atlon  taxes. 

9.  Under  the  rule  as  to  classification  for  the  purposes  of  legislation, 

special  as  to  the  class  but  general  as  to  the  members  thereof, 
there  may  be  a  broad  general  class  and  subclassiflcation.  The 
Bubclasslflcatlon  of  hawkers  or  peddlers  according  to  the  par- 
ticular method  adopted  of  reaching  customers,  rendering  one 
class  likely  to  reach  more  than  another  and  to  do  a  correspond- 
ingly greater  amount  of  business  both  as  to  number  of  trans^ 
actions  and  the  amount  of  money  Involved,  is  legitimate,  both 
as  to  police  regulations  and  occupation  taxes. 
[Syllabus  by  Marshall,  J.] 

Ebboe  to  review  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  J.  C.  Ludwio,  Circuit  Judge.    Affirmed, 

The  judgment  in  question  is  one  refusing  to  discharge  the 
plaintiff  in  error  in  habeas  corpus  proceedings. 

Plaintiff  in  error  was  charged  in.  due  form  of  law,  in.  the 
district  court  of  Milwaukee  county,  a  tribunal  having  juris- 
diction of  infractions  of  general  state  police  regulations  oc- 
curring in  said  county,  with  having  violated  ch.  490,  Lav^ 
of  1905,  by  peddling  without  a  license.     Such  proceedings 
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were  had  in  the  action  in  such  court  that  he  was  in  due  form 
found  guilty  and  sentenced  to  pay  a  fine  of  $25  and  the  costs 
of  prosecution,  taxed  at  $4.33,  and  to  stand  committed  to' the 
house  of  correction  in  Milwaukee  county  until  payment 
should  be  made,  not  exceeding  in  all  sixty  days.  He  was  im- 
prisoned accordingly  and  thereupon  sued  out  a  writ  of  habeas 
corpus  before  a  court  commissioner  to  obtain  his  release  upon 
the  ground  that  the  law  aforesaid  was  void.  Such  proceed- 
ings were  then  duly  had  before  the  circuit  court  for  ililwau- 
kee  county  that  the  commissioner's  decision  was  reversed  and 
the  accused  was  remanded  to  the  former  custody. 

The  cause  was  submitted  for  the  plaintifiF  in  error  on  the 
brief  of  John  F.  Donova/n,  attorney,  and  Adolph  Huehsch- 
mann,  of  counsel,  and  for  the  defendant  in  error  on  that  of 
the  Attorney  General,  A.  C.  Titus,  assistant  attorney  general, 
and  Dorr,  Oregory  &  Stiglbauer,  of  counsel. 

Mabshaix,  J.  The  point  is  made  that  a  habeas  corpus 
proceeding  is  not  the  proper  remedy  to  test  the  validity  of  a 
judgment  under  which  a  person  is  restrained  of  his  liberty. 
In  support  thereof  the  general  principle  is  invoked,  that  the 
writ  of  habeas  corpus  only  reaches  jurisdictional  error;  that 
it  cannot  properly  be  used  so  as  to  serve  the  mere  purpose  of 
a  writ  of  error.  The  cases  so  holding  in  this  and  other  courts 
are  very  numerous.  The  principle  is  so  elementary  that  it 
is  useless  to  refer  to  authorities  in  respect  thereto. 

Before  applying  the  conceded  rule  to  a  case  like  this,  one 
where  the  validity  of  the  judgment  is  involved,  it  is  necessary 
to  determine  whether  the  error  claimed  to  exist  is  jurisdic- 
tional or  judicial.  In  the  absence  of  any  statute  extending 
the  scope  of  the  writ  the  test  in  respect  thereto  is  this:  Could 
the  court  under  any  circumstances  of  the  case  have  properly 
rendered  a  judgment  against  the  accused  ?  If  jurisdiction  of 
the  x)erson  is  obtained  so  that  the  court  might  under  some 
circumstances  render  a  valid  judgment  in  the  cause  against 
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the  accused,  but  error  is  committed  in  reaching  a  final  result, 
then  such  error  is  judicial,  reviewable  only  upon  a  writ  of 
error.  If  the  court,  though  having  no  jurisdiction  to  render 
^dgment  against  the  accused  at  all,  renders  judgment,  it  is 
void.  In  th&  latter  circumstances  a  writ  of  habeas  corpus 
is  proper.  Speaking  on  the  subject  in  State  ex  reL  Welch  v^ 
Slowri',  65  Wis.  647,  651,  27  N.  W.  616,  the  court  said: 

"It  is  only  when  the  court  pronounces  a  judgment  in  a 
criminal  case  which  is  not  authoris&ed  by  law  under  any  cir- 
cumstances, in  the  particular  case  made  by  the  pleadings, 
whether  the  trial  has  proceeded  regularly  or  otherwise,  that 
such  judgment  can  be  said  to  be  void,  so  as  to  justify  the 
discharge  of  the  defendant  held  in  custody  by  such  judg- 
ment." 

The  rule  stated  is  about  as  old  as  the  writ  itself.  It  is 
stated  thus  in  Bac  Abr.  Hab.  Corp.  B.  10 : 

"If  the  commitment  be  against  law,  as  being  made  by  one 
who  had  no  jurisdiction  of  the  cause,  or  for  a  matter  for 
which  by  law  no  man  ought  to  be  punished,  the  courts  are  to 
discharge." 

So  also  Chief  Justice  Abbott  in  Rex  v.  Suddis,  1  East, 
306,  phrased  the  principle  this  way: 

"It  is  a  general  rule  that,  where  a  person  has  been  com- 
mitted under  the  judgment  of  another  court  of  competent 
criminal  jurisdiction,  this  court  [the  King's  Bench]  cannot 
review  the  sentence  upon  a  return  to  a  habeas  corpus/' 

That  this  court  has  gone  further  in  favor  of  the  use  of  the 
writ  than  the  quoted  language  would  warrant  is  not  material 
to  this  case.  In  re  Staff,  63  Wis.  285,  28  N.  W.  587,  sug- 
gests this  remark.  That  case.  In  re  Pierce,  44  Wis.  411,  and 
perhaps  others,  deal  with  excess  of  jurisdiction  and  are  ref- 
erable to  sec.  3428,  Stats.  (1898). 

It  has  been  a  mooted  question  in  some  jurisdictions 
whether  in  case  of  a  conviction  under  an  unconstitutional  \kw 
the  judgment  rendered  thereon  can  be  impeached  in  a  habeas 
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corpus  proceeding  to  vindicate  the  right  of  the  prisoner  to 
his  liberty,  but  the  authorities  are  in  general  harmony  that  in 
such  a  case  the  trial  court  obtains  no  jurisdiction  whatever; 
that  the  judgment  rendered  is  utterly  void,  and  so  can  be 
collaterally  called  in  question.  Ex  parte  Siehold,  100  U.  S. 
371,  is  a  leading  case  on.  the  subject  In  discussing  the  sub- 
ject the  court  said : 

"The  validity  of  the  judgments  is  assailed  on  the  ground 
that  the  acts  of  Congress  under  which  the  indictments  were 
found  are  unconstitutional..  .  .  .  An  imconstitutional  law 
is  void.  .  .  .  An  offense  created  by  it  is  not  a  crime.  A  con- 
viction under  it  is  not  only  merely  erroneous,  but  is  illegal 
and  void.  .  .  .  Th"e  question  of  the  courts  authority  to  try 
and  imprison  the  party  may  be  reviewed  on  habeas  corpus. 
.  .  .  We  think  so,  because,  if  the  laws  are  unconstitutional 
and  void,  the  circuit  court  acquired  no  jurisdiction  of  the 
causes." 

The  foregoing  rules  the  point  under  discussion  in  favor  of 
the  plaintiff  in  error  unless  it  be  otherwise  by  reason  of  the 
statutory  regulation  of  the  writ  of  habeas  corpus,  sees.  3408, 
3427,  Stats.  (1898),  providing  that 

"No  person  shall  be  entitled  to  prosecute  such  writ  who 
shall  have  been  committed  or  detained  by  virtue  of  the  final 
judgment  or  order  of  any  competent  tribunal  of  civil  or 
criminal  jurisdiction  or  by  virtue  of  any  execution  issued 
upon  such  order  or  judgment;  ..." 

"The  court  or  judge  must  make  a  final  order  to  remand  the 
prisoner  if  it  shall  appear  that  he  is  detained  in  custody  .  .  . 
by  virtue  of  the  final  judgment  or  order  of  any  competent 
court  of  civil  or  criminal  jurisdiction  or  of  any  execution  is- 
sued upon  such  judgment  or  order." 

If  the  legislature  purposed  by  such  sections  to  take  away 
from  circuit  courts  the  common-law  power  exercisable  by  use 
of  the  writ  of  habeas  corpus  it  misconceived  its  authority. 
The  circuit  courts  take  their  power  in  the  matter  from  the 
constitution,  not  from  the  legislature.  They  look  only  to  the 
organic  act  for  the  source  of  their  authority,  the  same  as  the 
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legislature  must  do  for  limitations  upon  its  field  of  action. 
The  former  always  bow  to  the  latter  branch  of  the  govern- 
ment as  regards  reasonable  regulations  of  the  exercise  of 
their  constitutional  authority,  but  guard  with  strictest  care 
against  any  invasion  thereof.  A  law  providing  that  the  writ 
of  habeas  corpus  cannot  issue  to  vindicate  the  right  to  per- 
sonal liberty  where  the  imprisonment,  though  it  be  pursuant 
to  a  judgment  of  a  court  and  with  all  the  forms  of  law,  is 
nevertheless  void,  would  be  clearly  such  an  invasion. 

Speaking  on  this  subject  under  circumstances,  as  regards 
constitutional  and  statutory  provisions,  similar  to  tliose  we 
have  here,  the  New  York  court  of  appeals  in  People  ex  reL 
Tweed  v.  Liscomh,  60  N.  Y.  559,  said  substantially  this: 
The  statute  regulates  the  exercise  of  jurisdiction  in  the  use 
of  the  writ  of  habeas  corpus,  but  the  writ  cannot  be  abro- 
gated nor  its  efficiency  at  all  curtailed  by  legislative  action. 
The  common-law  scope  of  the  writ  as  to  remedying  restraints 
upon  personal  liberty  after  judgment  cannot,  "until  the  peo- 
ple voluntarily  surrender  the  right  to  this,  the  greatest  of  all 
writs,  by  an  amendment  of  the  organic  law,  be  placed  beyond 
its  reach  and  remedial  action."  The  writ  is  effective  to  test 
the  jurisdiction  of  any  court  assuming  by  its  judgment,  or 
otherwise,  to  deprive,  one  of  his  personal  liberty. 

It  is  considered  that  the  legislative  enactments  under  con- 
sideration were  adopted  in  harmony  with  the  views  above 
expressed.  Their  prohibitive  features  as  to  inquiring  into 
the  validity  of  a  judgment  in  habeas  corpus  proceedings  are 
but  mere  declarations  of  the  common  law,  and  are  in  harmony 
with  the  constitution.  They  are  to  the  effect  that  the  writ 
shall  only  be  used  to  correct  jurisdictional  error  resulting  in 
the  wrongful  restraint  of  personal  liberty.  When  a  judg- 
ment of  any  court  is  based  on  an  unconstitutional  law  it  has 
no  legitimate  basis  at  all ;  it  is  not  a  judgment  of  a  compe- 
tent tribunal  within  the  meaning  of  sec.  8408  of  the  Statutes, 
or  of  a  "competent  court"  within  the  meaning  of  those  words 
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in  sec.  3427  of  the  Statutes.  The  law,  so  called,  being  nn- 
constitutional  there  is  no  law  in  fact,  hence  no  jurisdiction 
to  give  force  thereto ;  no  legitimate  jurisdiction  over  the  sub- 
ject matter  or  of  the  person,  within  the  meaning  of  the  de- 
cisions. That  is  in  harmony  with  State  ex  rel.  Welch  v. 
Sloan,  65  Wis.  647,  27  N.  W.  616;  State  ex  rel.  Dumer  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046;  and  In  re  Shinslci, 
125  Wis.  280,  104  N.  W.  86,  and  many  other  cases  in  our 
Reports  that  might  be  referred  to. 

Keeping  in  mind  that  no  court  can  obtain  jurisdiction  of 
the  person  and  subject  matter  in  a  prosecution  under  an  un- 
constitutional law,  and  the  expression  often  used  that  "the 
writ  of  habeas  corpus  does  not  reach  beyond  the  commitment 
when  the  person  in  custody  is  detained  by  virtue  of  a  final 
judgment  or  order  of  a  court  having  jurisdiction  of  the  sub- 
ject matter  and  the  person,"  it  will  readily  be  seen  that  the 
exception  suggested  in  such  expression  covers  the  case  of  a 
judgment  which  is  without  any  validity  whatever  because 
wholly  referable  for  a  basis  to  an  unconstitutional  law. 

It  is  conceded  that  the  law  in  question  is  valid  and  the 
conviction  of  plaintiff  in  error  thereunder  was  proper  if 
such  law  be  not  fatally  discriminatory,  in  that  it  imposes  bur- 
dens upon  one  class  of  persons  greater  than  upon  others  under 
substantially  the  same  condition,  thus  offending  against  the 
equality  clauses  of  the  state  and  national  constitutions. 

That  there  may  be  legitimate  classification  for  purposes  of 
police  regulation  and  occupation  taxes  is  conceded.  So 
whether  the  law  is  such  a  regulation  or  such  a  taxing  enact- 
ment or  partakes  of  the  nature  of  both  is  not  material. 

We  are  referred  to  numerous  adjudications  of  this  and 
other  courts  for  the  legal  test  of  constitutional  classification. 
The  time  is  past  for  profitable  discussion  of  that  subject  or 
even  an  extended  citation  of  authority  in  respect  thereto. 
The  rule  on  the  subject  has  been  so  often  and  so  definitely 
stated  as  to  now  be  regarded  as  elementary.     It  may  ordi- 
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narily  be  applied  without  serious  difficulty  to  any  particular 
situation  as  it  arises  for  consideration.  This  or  equivalent 
language  has  been  commonly  used  in  phrasing  the  rule  here : 

''All  classification  must  be  based  upon  substantial  distinc- 
tions which  make  one  class  really  different  from  another. 

''The  classification  adopted  must  be  germane  to  the  pur- 
pose of  the  law. 

"The  classification  must  not  be  based  upon  existing  circum- 
stances only;  it  must  not  be  so  constituted  as  to  preclude 
addition  to  the  number  included  within  a  class. 

"To  whatever  class  a  law  may  belong,  it  must  apply 
equally  to  each  member  thereof. 

'^The  characteristics  of  each  dass  should  be  so  far  different 
from  those  of  other  classes  as  to  reasonably  suggest  at  least 
the  propriety,  having  regard  to  the  public  good,  of  sub- 
stantiallv  different  legislation."  State  ex  rel.  Risch  v.  Trus- 
tees, 121  Wis.  44,  54,  98  N.  W.  954. 

The  law  in  question  (ch.  490,  Laws  of  1905)  provides  that 
as  a  condition  of  engaging  in  the  occupation  of  hawker  or 
peddler  within  this  state  a  license  shall  be  obtained  as  pro- 
vided in  such  chapter  for  which  the  candidate 

"shall  pay  into  the  state  treasury  an  annual  license  fee,  as 
follows :  WTiere  he  shall  use  in  such  business  or  occupation 
a  wagon  or  other  vehicle,  drawn  by  two  or  more  horses,  or 
other  beasts  of  burden,  or  automobile  or  other  vehicle  or  con- 
veyance propelled  by  any  mechanical  power,  the  sum  of  sev- 
enty-five doUaria ;  where  he  shall  use  in  such  business  or  occu- 
pation a  wagon  or  other  vehicle,  drawn  by  one  horse,  or  other 
beast  of  burden,  the  sum  of  forty-five  dollars ;  where  he  shall 
use  in  such  business  or  occupation  a  push  or  hand  cart,  or 
other  vehicle  not  drawn  by  horses,  or  other  beasts  of  burden, 
the  sum  of  thirty  dollars;  and  where  he  shall  conduct  su<A 
business  on  foot  by  means  of  pack,  basket  or  other  means  for 
carrying  merchandise  on  foot,  the  sum  of  twenty  dollars." 

Thus  it  will  be  seen  that  all  persons  following  the  occu- 
pation of  hawker  or  peddler  are  placed  in  a  class  by  them- 
selves. So  far,  the  classification  is  admittedly  legitimate. 
It  is  sanctioned  by  Stcde  v.  Whitcom,  122  Wis.  110,  99 
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N.  W.  468,  and  authorities  generally.  But  it  is  contended 
that  the  subclassification  offends  against  the  rule  indicated; 
rendering  the  law  void. 

In  considering  the  suhject  we  must  bear  in  mind  that  the 
policy  of  classification  is  a  matter  wholly  within  legislative 
discretion,  and  that  whether  there  is  room  for  the  classifica- 
tion made  in  any  given  case  is  primarily  a  legislative  ques- 
tion and  can  never  become  a  judicial  one  except  for  the  pur- 
pose of  determining,  in  any  given  situation,  whether  legisla- 
tive action  passed  the  boundaries  of  reason,  reasonable  doubts 
to  be  resolved  in  the  negative. 

The  purpose  of  regulation  of  the  occupations  in  question 
18  to  minimize  the  mischief  commonly  supposed  to  be  spe- 
•cially  liable  to  flow  from  the  operations  of  persons  engaged 
therein.  Such  purpose  has  been  universally  held  to  warrant 
laws  of  the  character  of  the  one  under  consideration  as  to  its 
general  features.  Morrill  v.  State,  38  Wis.  428;  Freund, 
Police  Power,  §  289 ;  State  v.  Whitcom,  supra. 

Now  as  regards  the  element  of  regulation  as  well  as  that 
of  taxation  it  would  seem  that  there  is  a  very  wide  distinc- 
tion between  those  members  of  the  general  class  who  operate 
in  such  a  way  as  to  be  likely  to  come  in  business  contact  with 
many  persons  and  conduct  many  business  operations  involv- 
ing large  sums  of  money  and  those  so  equipped  as  to  be  lia- 
hie  to  meet  a  much  smaller  number  of  persons  and  conduct 
a  much  less  number  of  transactions  involving  much  smaller 
sums  of  money. 

The  exaction  as  a  police  regulation  being  to  guard  against 
the  mischiefs  to  be  apprehended  and  the  difficulties  in  rem- 
edying such  mischiefs,  there  is  good  reason  to  make  the  bur- 
den correspond  in  some  fair  degree  to  that  situation.  The 
distinction  referred  to  is  quite  as  significant  when  the  matter 
ifl  viewed  from  the  standpoint  of  taxation. 

So  it  would  seem  very  plain  that  there  are  substantial  dis- 
tinctions between  the  subclasses  named  in  the  law,  making 
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one  really  different  from  the  other.  The  classification  is 
germane  to  the  purposes  of  the  law^  because  it  aims  at  grad- 
ing  the  license  fees  as  near  as  practicable  according  to  the 
harm  to  be  apprehended  and  the  magnitude  of  the  businesa. 
conducted.  For  the  reasons  stated  the  characteristics  of 
each  subclass  may  well  be  said  to  be  so  far  different  fronk 
those  of  others  as  to  reasonably  require  difference  in  legislar 
tive  treatment.  In  short,  all  of  the  calls  for  legitimate  classic 
fication  seem  to  be  satisfied. 

The  subclassification,  as  here,  of  the  members  of  a  particu- 
lar occupation,  when  substantial  reasons  exist  therefor,  has 
been  uniformly  sustained.  The  subject  was  so  fully  dis- 
cussed in  State  v.  Evwns,  130  Wis.  381,  110  K  W.  241,  that 
little  more,  if  anything,  need  be  said  on  the  subject  Author- 
ities justifying  such  subclassification  are  very  numerous. 
The  following  are  but  a  few  of  them :  Morrill  v.  State,  swprar 
Nunnem<u:her  v.  State,  129  Wis.  190,  108  N.  W.  627 ;  Peo- 
ple V.  Thurber,  13  111.  664;  Slavghter  v.  Comm.  13  Grat. 
767;  East  St.  Louis  v.  Wehrung,  46  111.  392;  County  of 
Amador  v.  Kennedy,  70  Cal.  458,  11  Pac.  767;  Ex  parte 
Heylman,  92  Cal.  492,  28  Pac.  675;  Smith  v.  Louisville,. 
6  S.  W.  911,  9  Ky.  Law  Rep.  779;  Singer  Mfg.  Co.  v. 
Wright,  33  Fed.  121. 

No  reason  which  appeals  very  strongly  to  our  judgment  is 
advanced  why  peddlers  should  not  be  classified,  as  in  the  law 
in  question,  according  to  their  facilities  for  going  from  place 
to  place  and  carrying  their  wares.  The  perils  to  be  guarded 
against  in  respect  to  the  occupation  and  the  contributions 
that  may  reasonably  be  required  to  the  public  revenues^ 
stjongly  suggest,  if  they  do  not  demand,  such  classification. 
Certainly  the  legislature,  within  the  boundaries  of  reason, 
may  well  have  thought  that  a  person  traveling  about  the 
country  plying  the  vocation  of  a  peddler  with  an  equipment 
consisting  of  a  span  of  horses  and  a  wagon  should,  both  as  a 
matter  of  police  regulation  and  taxation,  pay  a  greater  li* 
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cense  fee  than  a  person  plying  the  same  trade  hut  traveling 
about  from  place  to  place  on  foot  Not  because  the  former 
would  be  more  liable  to  be  dishonest  than  the  latter,  but  be- 
cause of  the  greater  opportunity  and  liability  thereof  in  the 
one  case  than  in  the  other,  and  the  corresponding  greater 
liability  in  the  one  case  than  in  the  other  of  the  harm,  if 
committed,  being  di^cult  of  redress  or  going  entirely  without 
remedy;  again,  not  because  the  person,  aa  such,  traveling 
with  a  team  should  be  taxed  more  than  one  traveling  on  foot, 
but,  since  the  one  in  all  reasonable  probability  would  con- 
duct a  much  greater  business  than  the  other,  the  tax  exaction 
should  bear  some  practical  relation  thereto. 

While  we  have  discussed  the  legitimacy  of  the  classifica- 
tion here  involved  as  an  original  matter  it  seems  to  have  been 
practically  settled  in  Morrill  v.  State,  38  Wis.  428.  The  law 
there  under  consideration  (ch.  72,  Laws  of  1870)  had  nearly 
the  same  features  as  those  we  now  have.  The  same  is  true 
as  to  the  law  involved  in  State  t?.  Whitconij  122  Wis.  110, 
99  N".  W.  468,  and  though  such  law  was  condemned,  neither 
directly  nor  by  the  reasoning  does  the  condemnation  touch 
such  features. 

A  reference  to  statutes  elsewhere  shows  that,  as  a  rule, 
the  license  fee  exacted  from  hawkers  or  peddlers  is  graded 
substantially  as  here,  and  in  no  instance,  so  far  as  we  can 
discover,  has  the  classification  been  condemned.  The  statute 
of  Missouri  (Ann.  Stat  1906,  §  8867)  is  a  fair  type  of  the 
enactments  on  the  subject.  It  provides  that  peddlers  shall 
pay  license  fees  as  follows: 

^Tirst,  if  the  peddler  travel  and  carry  his  goods  on  foot, 
three  dollars  for  every  period  of  six  months ;  second,  if  one 
or  more  horses  or  other  beasts  of  burden,  ten  dollars  for  ev* 
ery  period  of  six  months ;  third,  if  a  cart  or  other  land  car- 
riage, twenty  dollars  for  every  period  of  six  months ;  fourth, 
if  in  a  boat  or  other  river  vessel,  at  the  rate  of  one  dollar  per 
day  for  any  period  not  less  than  five  days,  •  •  ." 
VOU133  — 16 
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We  need  not  further  extend  the  discussion.  No  valid 
reason  seems  to  exist  for  holding  the  law  under  which  plaint- 
iff in  error  was  convicted  unconstitutional,  and,  therefore^ 
the  judgment  must  be  affirmed. 

By  the  CourL — ^Judgment  affirmed. 


QooPBiOH,  Plaintiff  in  error,  vs.  The  Statib,  Defendant  in 

error. 

October  1 — October  15,  1907, 

Btatute9:  Construction:  Presumption:  "Oiffarettes.** 

X.  It  is  presumed  In  enacting  Bee.  4608 A  Stats.  (SupQ.  1906;  Laws 
of  1905,  ch.  82),  outlawing  "cigarettes,"  that  the  legislature  used 
that  word  to  describe  some  well  known,  recognized,  and  definite 
article. 

2.  At  the  time  of  the  passage  of  sec.  4608 A  Stats.  (Supp.  1906;  Laws 
of  1905,  ch.  82),  outlawing  "cigarettes,"  what  is  therein  termed 
a  "cigarette"  is  held  to  have  had  as  its  special  characteristic 
a  paper  wrapper  and  a  peculiar  kind  and  quality  of  tobacco, 
distinguished  by  its  light  color  and  mildnessi  and  to  be  a 
commodity  recognized  and  described  thereby,  and  hence  the 
prohibition  of  the  statute  does  not  cover  a  cylindrical  roll  of 
tobacco  wrapped  with  leaf  tobacco,  such  being  then  generally 
known  as  a  "cigar." 
[3.  It  seems  that  should  a  tobacco-wrapped  cigar  be  dcTised,  the 
equivalent  of  the  acknowledged  "cigarette,"  it  would  be  the 
duty  of  the  court  to  declare  it  within  the  legislative  prescrip- 
tion.] 

Eeeob  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  0.  Brazee,  Judge.    Reversed. 

The  plaintiff  in  error,  hereinafter  called  the  defendant, 
on  March  11,  1907,  sold  to  the  prosecuting  witnesses  a  tin 
box  containing  within  what  were  marked  and  called  *TBe- 
tween  the  Acts  Little  Cigars/'  each  a  cylindrical  roll  of 
tobacco  about  two  and  three-fourths  inches  long  by  one-third 
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of  an  inch  in  diameter,  the  exterior  consisting  of  a  section  of 
wrapper  leaf  tobacco  and  the  interior  of  cigar  leaf  tobacco, 
partly  Wisconsin,  partly  New  York  and  Pennsylvania,  and 
partly  Cuban,  said  leaves  being  cut  in  long  strips,  the 
length  of  the  roll,  for  purposes  of  blending.  The  state  rested 
upon  proof  of  the  sale  and  introduction  of  the  articles  them- 
selves. The  defense  proved,  without  dispute,  that  the  ma- 
terial was  the  same  as  that  used  generally  in  cigars  and  dif- 
fered radically  from  the  kinds  of  tobacco  used  in  the  ordinary 
paper-bound  cigarette ;  that  they  were  majiuf  actured  in  cigar 
factories  as  distinct  from  cigarette  factories,  it  being  neces- 
sary to  separate  such  manufacture  in  order  to  prevent  ming- 
ling of  odors  of  the  different  kinds  of  tobacco  to  the  detriment 
of  both  products.  It  was  further  proved  that  what  are  com- 
monly known,  as  cigars  of  all  sizes  are  made  sometimes  of  un- 
broken leaves,  sometimes  of  scraps,  and  sometimes  of  ground 
and  broken  up  tobacco;  that  they  are  made  sometimes  with 
one  end  closed  to  a  point,  and  at  other  times  cylindrical, 
with  both  ends  open ;  that  the  article  in  question  is  made  in 
the  same  manner  as  cigars,  the  wrapper  leaf  for  each  being 
cut  separately,  moistened,  and  rolled  around  the  filler, 
while  paper-bound  cigarettes  are  ordinarily  made  by  filling 
long  cylinders  of  paper  with  tobacco  and  cutting  them  to  the 
proper  length ;  that  cigarettes  are  made  of  mild  and  lighter 
color  tobaccos,  such  as  Turkish,  bright  Virginia,  and  North 
Carolina,  and  that  they  are  made  indiscriminately  of  granu- 
lated, ground,  or  long-cut  shreds  tobacco;  that  they  are  never 
made  of  Cuban,  Wisconsin,  Pennsylvania,  or  Connecticut  to- 
bacco ;  that  many  paper-bound  cigarettes  are  as  large  as  large- 
size  cigars  and  many  of  them  cost  more  than  such  large  ci- 
gars ;  that  the  commodity  in  question  has  the  distinctive  odor 
and  taate  of  a  cigar,  and  wholly  lacks  such  distinctive  charac- 
teristics of  cigarettes,  significant  among  which  are  the  flavor 
of  the  kind  of  tobacco  used  and  of  the  paper  wrapper  con- 
sumed with  such  tobacco.     Further,  the  defendant  offered 


Digitized  by  VjOOQ IC 


244:         SUPREME  COURT  OE  WISCONSIN.     [Oci\ 
Goodrich  v.  State,  133  Wis.  242. 

evidence,  received  by  the  court  over  objection,  from  a  number 
of  people  intimately  connected  with  the  business  of  dealing 
in  cigars  and  cigarettes,  who  testified  that  neither  in  the  trade 
nor  in  the  use  of  the  terms  by  the  public  would  the  term 
"cigarettes"  be  understood  as  including  an  article  made  en- 
tirely of  tobacco,  especially  tobacco  of  the  kind  used  in  the 
article  sold  by  defendant.  It  appeared  that  small  cigars  of 
the  general  type  of  the  article  in  question  had  been  in  well- 
known  use  continuously  since  1891  or  earlier.  They  all 
agreed  that  the  recognized  distinction  between  cigars  and 
cigarettes  in  the  trade  and  by  the  public  was  the  tobacco 
wrapper  as  distinguished  from  paper  or  some  equivalent  and 
the  different  character  of  tobacco  used  in,  the  manufacture ; 
that  for  the  making  of  cigars  seed  leaf  tobacco  is  needed, 
which  must  go  through  a  sweating  process  for  approximately 
a  couple  of  years  and  be  otherwise  carefully  treated  to  elim- 
inate some  of  the  objectionable  elements,  while  cigarette  to- 
bacco is  used  as  it  comes,  thrown  into  the  machine,  and  cut 
or  ground  up.  A  jury  being  waived,  the  trial  court  found 
the  defendant  guilty  as  charged  in  the  complaint  and  duly 
sentenced  him ;  to  all  of  which  rulings  due  exception  was  re- 
served, as  also  to  the  overruling  of  a  motion  for  new  trial, 
and  to  review  such  judgment  the  defendant  sued  out  this 
writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  Winkler, 
Flanders,  Bottum  &  Fawsett,  and  oral  argument  by  C.  F. 
Fawsett. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
tomey  Oenerai,  Francis  E.  McOovem,  district  attorney,  and 
Normcun  L.  Bakery  assistant  district  attorney,  and  oral  argu- 
ment by  Mr.  Baker. 

Dodge,  J.  In  proper  deference  to  the  legislative  branch 
of  government  we  can,  of  course,  entertain  no  doubt  that  in 
enacting  sec,  4608/,  Stats.  (Supp.  1906 ;  Laws  of  1905,  ch. 
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82),  outlawing  "cigarettes/*  the  legislature  used  that  word 
to  describe  some  well  known,  recognized,  and  definite  article. 
It  is  not  conceivable  that  they  meant  to  denounce  criminality 
upon  a  dealer  in  a  theretofore  legitimate  article  of  commerce 
widiout  making  certain  what  that  article  is,  so  that  ordinary 
law-abiding  persons  would  be  likely  through  honest  mistake 
or  difference  of  opinion  to  fall  into  crime.  If  the  word  is 
certain  and  definite  in  its  significance  or  extent,  then  if  some 
commodity  was  at  the  time  of  its  use  recognized  as  described 
by  it,  and  other  commodities  were  not  commonly  described 
by  the  word,  but  by  other  designation,  and  understood  by  a 
large  part  of  the  community  not  to  fall  within  the  meaning 
of  such  word,  it  is  but  fair  to  the  legislature  to  assume  that 
they  meant  to  describe  and  denounce  only  the  former  article. 
This  is  but  reiteration  of  the  trite  rule  that  criminal  statutes 
are  to  be  strictly  construed,  to  the  end  that  the  well-meaning 
citizen  shall  not  unconsciously  become  a  criminal.  26  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  661;  PerrauU  v.  M.,  8L  P. 
&  S.  8.  M.  B.  Co.  117  Wis.  520,  525,  94  IST.  W.  348 ;  Miller  v. 
C.  &  N.  W.  B.  Co.,  ante,  p.  183, 113  N.  W.  384.  In  1905,  as 
we  know  by  oonmion  knowledge  and  by  undisputed  evidence, 
there  was  an  article  of  trade  and  consumption  in,  tremendous 
quantities  which  every  one  knew  and  designated  as  a  "ciga- 
rette." Large  factories  had  been  established  and  many  ma- 
chines invented  and  patented  for  its  manufacture.  Its  im- 
portation and  manufacture  had  been  made  a  subject  of  reg- 
ulation and  revenue  by  the  law  of  the  land.  It  had  been  the 
«ubject  of  public  statistical  and  governmental  report;  of  ' 
attack  and  defense  in  public  print;  of  sale  lists,  advertise- 
ments, and  contracts.  That  article  was  tobacco  of  a  peculiar 
kind  rolled  in  a  paper  wrapper.  There  were  also  some  vari- 
ants, such  as  those  with  corn-husk  wrappers  of  the  Mexican, 
uniformly  called  "cigarettes"  where  known  at  all,  but  not 
generally  known.  At  the  same  time  there  were  known  and 
in  common  use  rolls  of  tobacco  covered  with  tobacco  wrapper 
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leaf  in  almost  limitless  variety  of  quality  and  kind,  shape, 
and  size;  some  approximating  in  shape  the  -wBll-known  cig- 
arette, but  varying  widely  in  size;  others  approximating  the 
size,  but  differing  in  shape;  while  others  approximated  both 
size  and  shape  of  the  more  common  cigarettes.  That  any  of 
these  tobacco-wrapped  rolls  were  ever  known  to  any  portion 
of  the  community  as  cigarettes  is  not  made  to  appear.  The 
fact  that  all  varieties  are  commonly  called  cigars  is  matter 
of  common  knowledge  and  of  proof  in  this  case,  and  the  gra- 
dations between  the  various  kinds,  sizes,  and  shapes  are  so 
indefinite,  trifling,  and  intangible  as  to  render  practically  im- 
possible any  line  of  demarcation.  Upon  such  a  condition  the 
primary  inference  of  intention  would  apply  the  word  "ciga- 
rettes" to  those  paper  wrappers  filled  with  tobacco  which 
every  one  knew  by  that  name.  That  prima  facie  impression 
receives  support  from  many  things  appearing  in  the  record  or 
of  such  general  notoriety  that  we  may  take  notice  of  them. 
Among  these  is  the  fact  that  the  word  "cigarette"  had  a  defi- 
nite legal  and  statutory  significance  throughout  the  United 
States  under  the  revenue  statutes  of  Congress,  which,  classify, 
ing  cigars  and  cigarettes  and  recognizing  that  some  of  each 
weigh  more  than  three  pounds  per  thousand  and  that  some 
of  each  weigh  less,  declare  "that  all  rolls  of  tobacco  or  any 
substitute  therefor  wrapped  with  tobacco  shall  be  classed  as 
cigars,  and  all  rolls  of  tobacco  or  any  substitute  therefor 
wrapped  in  paper  or  any  substitute,  other  than  tobacco,  shall 
be  classed  as  cigarettes."  Again,  the  only  judicial  utter- 
ance on  the  subject  prior  to  our  statute  which  has  been  fojind 
is  in  Eappes  v.  Chicago ,  119  HI.  App.  436,  442,  where,  in 
discussing  a  statute  forbidding  the  sale  of  cigarettes  with- 
out license,  it  is  said :  "We  think  the  court  may  take  judicial 
notice  that  cigarettes  are  generally  made  of  tobacco  rolled 
within  small  pieces  of  tissue  paper."  Further,  all  lexicog- 
raphers agree  that  the  paper-wrapped  rolls  of  tobacco  are 
cigarettes,  though  they  differ  as  to  whether  the  word  may 
also  include  similar  rolls  wrapped  in  tobacco. 
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While  the  foregoing  would  seem  to  be  sufficieat  to  mark 
with  reasonable  exactness  the  meaning  of  the  WDrd  used  by 
the  legislature,  we  further  think  that  the  object  of  the  legisla- 
tion, if  it  may  properly  be  considered  at  all,  tends  to  confirm 
that  meaning.    As  appears  by  uncontradicted  evidence,  what 
is  generally  termed  a  "cigarette"  in  the  tobacco  trade  has, 
as  its  special  characteristics,  the  paper  wrapper  and  the 
peculiar  kind  and  quality  of  tobacco,  which  is  distinguished 
by  its  light  color  and  mildness.     The  word  and  the  name 
came  to  this  country  together  from  France,  where  had  been 
developed,  either  by  way  of  refinement  or  degeneracy  in  the 
tobacco  habit,  the  custom  of  inhalation  of  the  smoke,  to  which 
was  substantially  necessary  a  mild  tobacco  of  peculiar  flavor, 
such  as  would  not  unduly  inflame  the  breathing  passages. 
This  end  was  secured  by  the  use  formerly  of  Egyptian  and 
Persian  tobaccos,  which,  being  unfit  for  manufacture  into 
the  form  of  cigars,  were  inclosed  in  paper  wrappers.    As  the 
habit  was  adopted  and  grew  in  this  country,  it  was  attacked 
by  many  people  as  injurious,  on,  two  grounds  especially: 
one,  the  presence  in  combination  with  the  tobacco  smoke  of 
the  results  of  the  burning  paper.     Whether  this  was  in  fact 
specially  injurious  or  not  we  perhaps  have  njot  judicial  knowl- 
edge.    SuflBce  it  to  say  that  it  has  been  long  so  contended, 
although  denied.    Another  serious  ground  of  disapproval  of 
cigarettes  was  the  inhalation  of  the  smoke.     But  probably 
the  consideration  which  has  most  tended  to  condenmatory 
legislation  against  cigarettes  has  been  their  use  by  the  very 
young.     This  objectionable  fact  has  undoubtedly  been  due 
mainly  to  the  kind  of  tobacco  which  has  been  a  general 
though  not  universal  characteristic  of  the  paper-wrapped 
cigarette,  originally  selected  because  of  adaptability  to  in- 
halation, but  also  serving,  by  reason  of  its  mildness,  to  re- 
move the  protection  which  nature  placed  in  the  way  of  ac- 
quiring habits  of  use  of  the  more  vigorous  tobacco  commonly 
used  in  cigars.    Before  the  day  of  the  cigarette,  mastery  of 
the  tobacco  habit  was  obstructed  by  agonies  of  nausea  usually 
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sufficient  to  postpone  it  to  a  period  of  at  least  reasonable  ma- 
turity. Uncontradicted  evidence  establishes  that  the  little 
cigars  involved  in  this  case  are  made  of  the  same  kinds  of 
tobacco  used  in  other  cigars  and  wholly  foreign  to  the  ciga- 
rette of  commerce.  They  are  therefore  free  from  at  least  the 
three  most  urged  objectionable  characteristics  of  the  articles  4 
which  we  are  satisfied  were  intended  to  be  proscribed  by  the 
l^islature^  viz.,  the  paper  wrapper,  adaptability  for  inhala- 
tion, and  ease  of  consumption  by  the  novice. 

Counsel  for  the  state  urges  that  the  etymological  meaning 
of  cigarette  is  "small  cigar,"  and  that  we  cannot  depart  from 
it    One  trouble  with  this  argument  is  that  the  word  has  no 
English  etymology.    In  the  French  it  doubtless  has  and  had, 
but  before  its  translation  to  English-speaking  countries  it 
had  become  principally  used  to  designate  a  particular  type 
of  small  cigars  and  was  imported  with  the  article  so  desig- 
nated and  has  never  here  been  used  as  the  equivalent  of 
"amaU  cigar."     Hence  its  foreign  etymology  is  hardly  of 
significance,  certainly  not  conclusive.     A  most  serious  dif- 
ficulty with  the  state's  contention  for  a  classification  between 
"cigars"  and  "cigarettes"  which  would  include  some  tobacco- 
wrapped  rolls  under  the  latter  designation  is  that  it  could 
give  no  certainty  of  demarcation.     If  some  tobacco-covered 
rolls  of  tobacco  are  "cigarettes"  and  others  not,  how  shall 
the  ordinary  citizen  or  the  courts  decide  which  are  one  and 
which  the  other.     Counsel  suggests  size,  but  where,  between 
the  smallest  and  the  largest,  shall  the  line  be  drawn  ?     The 
gradations  are  almost  infinitesimal,  and  some  paper-covered 
cigarettes  are  as  large  as  cigars  which  every  one  would  rec- 
ognize as  such.    Again,  he  suggests  the  cylindrical  shape  and 
open  ends^  but  both  these  are  characteristic  of  the  cheroot 
and  the  stogy,  either  of  which  offers  complete  antithesis  to 
the  gentle  cigarette  so  easily  mastered  by  the  school  boy. 
Again,  the  fine  granulated  tobacco  filler  is  urged,  but  that  is 
characteristic  of  only  some  cigarettes  and  is  also  character- 
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istic  of  many  large  and  strong  cigars,  and,  by  the  way,  is  not 
present  in  the  article  before  us.  Snch  indefiniteness  and  un- 
certainty would  be  wholly  out  of  place  in  a  penal  statute,  and 
we  cannot  believe  the  legislature  intended  it. 

We  reach  the  conclusion  that  the  articles  sold  by  defendant 
are  not  "cigarettes*'  within  any  reasonable  meaning  of  the 
word  in  sec.  4608/,  Stats.  (Supp.  1906;  Laws  of  1905,  ch. 
82),  and  that  the  present  conviction  cannot  be  sustained.  In 
80  concluding,  however,  we  do  not  mean  to  declare  the  im- 
possibility of  a  tobacco-wrapped  cigarette.  We  find  no  proof 
and  have  no  knowledge  that  such  a  thing  existed  at  the  time 
of  the  legislation  or  now  exists,  but  it  is  at  least  conceivable 
that  so  complete  an  equivalent  of  the  acknowledged  cigarette 
might  be  devised,  perhaps  for  the  very  purpose  of  evading 
the  law,  that  a  court  should  declare  it  within  the  legislative 
proscription. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  direction  to  render  judgment  discharging  the  plaintiflf 
in  error. 


Bakdeeob,  Respondent,  vs.  Wisconsin  Centbal  Eailwat 
Company,  Appellant. 

Beptemter  28—Novemher  5,  1907, 

Railroads:  Depot  grounds:  Duty  to  friends  of  passenger:  Court  and 
jury:  Negligence:  Personal  injuries:  Contributory  negligence: 
Special  verdict:  Exception  to  suhnUssion  of  questions:  Indefinite^ 
ness:  Sufficiency:  Materiality:  Instructions  to  jury:  **Generai 
irutructions,'"  Requested  instructions:  Appeal  and  error:  Preju- 
dicial error:  Evidence:  AdmissiMlity :  Competency:  Harmless 
error:  Trial:  Reception  of  evidence:  Correction  of  testimony: 
Excessive  damages. 

1.  A  person  coming  upon  tlie  platform  or  depot  grounds  of  a  rail- 
road company  for  the  purpose  of  taking  leave  of  a  friend  who 
is  a  passenger,  or  in  good  faith  about  to  become  a  passenger. 
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on  Its  train,  sustains  toward  the  company  the  legal  relation  of 
a  person  upon  its  grounds  by  its  invitation,  to  whom  the  com- 
pany owes  the  duty  of  ordinary  care. 

2.  The  extent  of  such  duty  is  to  keep  in  a  safe  condition  all  por- 

tions of  its  platforms  and  approaches  thereto,  to  which  the  pub- 
lic do  or  would  naturally  resort,  as  well  as  all  portions  of  their 
station  grounds  reasonably  near  to  the  platforms,  where  pas- 
sengers, or  those  who  have  purchased  tickets  with  a  view  to 
take  passage  on  its  cars,  as  well  as  their  friends,  would  nat- 
urally or  ordinarily  be  likely  to  go. 

3.  Where  plaintiff,  accompanying  a  friend  who  was  about  to  take 

passage  on  defendant's  train,  in  passing  from  the  street  to  the 
depot  stepped  oft  the  edge  of  the  platform,  crossed  a  grass  plot 
on  the  depot  grounds  in  going  from  one  portion  of  the  plat- 
form to  another,  and  tripped  over  a  wire  there  maintained  by 
the  defendant,  it  cannot  be  said  as  matter  of  law  that  such  act 
was  a  trespass  which  relieved  the  defendant  from  all  duty 
towards  the  plaintiff. 

4.  In  such  case  the  questions  whether  the  place  of  injury  was  rea- 

sonably near  the  defendant's  platforms,  and  whether  one  would 
naturally  or  ordinarily  be  likely  to  go  in  such  place,  are  in 
most  cases  questions  of  fact  for  the  Jury. 

5.  In  an  action  against  a  railroad  company  for  injuries  sustained 

by  plaintiff  while  walking  on  a  grass  plot  adjacent  to  its  depot 
platform,  in  being  tripped  by  wires  maintained  by  it  and 
stretched  on  the  line  between  the  grass  plot  and  its  platform, 
the  evidence,  stated  in  the  opinion,  is  held  to  support  a  verdict 
that  defendant  was  negligent  in  maintaining  such  wires  where 
and  in  the  manner  it  did,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

6.  Exception  to  the  submission  of  a  question  of  a  special  verdict 

calling  for  an  answer  as  to  whether  plaintiff  was  Injured  upon 
defendant's  "depot  grounds,"  for  the  reasons  that  such  question 
calls  for  a  conclusion  of  law  instead  of  facts,  as  being  indefinite 
and  uncertain,  and  as  not  covering  the  Issues  raised  by  the 
pleadings  and  testimony  relative  to  plaintiff's  injuries,  is  too 
general  to  raise  the  question  whether  or  not  the  words  "depot 
grounds"  were  the  most  appropriate  to  be  used  In  the  question. 

7.  In  submitting  a  special  verdict  one  question  was:  "Did  the  plaint- 

iff sustain  the  injuries  complained  of  upon  defendant's  depot 
grounds  by  reason  of  being  tripped  by  wires  located  and  main- 
tained by  the  defendant  between  the  depot  platform  and  the 
lawn  to  the  north  at  the  time  and  place  alleged  in  the  corn- 


Digitized  by  VjOOQ  IC 


5]  AUGUST  TERM,  1907.  251 

Banderob  v.  Wis.  Cent.  B.  Co.  133  Wis.  249. 

plaint?"  and  in  reference  thereto  the  court  instructed  t^e  Jury: 
"Observe  that  question  simply  calls  upon  you  to  answer  whether 
or  not  this  woman  was  injured  at  the  time  and  place  alleged. 
If  you  believe  her  testimony  you  will  answer  *Yes.' "  The  plaint- 
iffs testimony  as  to  the  manner  of  the  injury  was  not  contra- 
dicted. Held,  that  the  designation  of  the  place  of  injury  as 
"depot  grounds"  was  only  matter  of  identification  or  description 
generally  of  the  place  where  the  injury  occurred  and  not  a  find- 
ing that  the  lawn  was  part  of  the  depot  grounds. 

8.  In  a  sentence  of  instructions  to  the  Jury:  "The  plaintiff  testifies 

that  she  went  to  the  depot  at  that  time  for  the  purpose  of  seeing 
a  friend  off.  .  .  .  Now,  if  you  believe  that  testimony,  then  the 
court  instructs  you  as  a  matter  of  law  that  she  was  lawfully 
there,"  given  in  reference  to  a  question  using  the  words  "rail- 
road premises,"  the  words  "lawfully  there"  are  held  not  to  re- 
fer to  a  grass  plot  adjacent  to  the  depot  platform  where  plaint- 
iff was  injured,  but  that  plaintiff  was  lawfully  at  the  depot  for 
the  purpose  of  seeing  her  friend  off  on  a  train. 

9.  In  an  action  against  a  railroad  company  for  injury  caused  by 

tripping  over  wires  maintained  between  its  platform  and  a  grass 
plot  adjacent  thereto,  questions  of  a  special  verdict  inquiring 
whether  the  wires  were  in  such  condition  as  to  be  dangerous  to 
persons  having  occasion  to  use  the  platform  at  night;  whether 
such  condition  had  existed  for  such  a  length  of  time  that  the 
defendant  in  the  exercise  of  ordinary  care  and  prudence  ought  to 
have  known  of  and  remedied  such  condition;  whether  defendant 
was  guilty  of  want  of  ordinary  care  and  prudence  in  locating 
and  malQtaining  the  wires  in  the  position  they  were  in  at  the 
time  the  plaintiff  was  injured;  and  whether  the  defendant  was 
guilty  of  a  want  of  ordinary  care  and  prudence  in  not  maintain- 
ing sufficient  light  In  the  place  where  such  wires  were  strung, 
are  material  as  bearing  upon  the  negligence  of  defendant. 

10.  It  may  be  negligence  to  leave  wires  stretched  across  a  dimly- 

lighted  place,  where  persons  lawfully  using  a  railroad  company's 
platform  might  ordinarily  or  naturally  be  expected  to  go,  where 
there  would  be  no  such  negligence,  or  at  least  no  such  manifest 
negligence,  in  maintaining  these  wires  in  a  well-lighted  place. 

11.  In  an  action  for  personal  injuries,  instructions  following  a  defi- 

nition of  proximate  cause,  stated  in  the  opinion,  are  held  not 
open  to  the  criticism  that  thereby  the  court  Informed  the  Jury 
that  the  defendant  was  guilty  of  want  of  ordinary  care. 

12.  It  is  prejudicial  error  for  the  trial  court  by  instruction  to  Inform 

the  Jury  expressly  or  by  necessary  implication  of  the  effect  of 
an  answer  or  answers  to  a  question  or  questions  of  the  special 
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verdict  upon  the  ultimate  right  of  either  party  litigant  to  re- 
coyer  or  upon  the  ultimate  liability  of  either  party  litigant. 

13.  By  the  term  "general  instructions"  is  meant  such  instructions  as 

axe  appropriate  only  to  a  general  verdict,  and  which  also  in- 
form the  jury  of  the  elffect  of  their  answers  upon  the  final  result. 

14.  The  giving  to  the  Jury  of  general  rules  of  law  appropriate  to  the 

particular  question  of  the  special  verdict  In  connection  with 
which  such  rules  are  given  is  not  error. 

15.  A  charge  otherwise  proper  is  not  erroneous  merely  because  an  in- 

telligent Juror  might  be  able  to  infer  therefrom  the  elffect  upon 
the  final  result  of  his  answers  to  the  special  questions. 
18.  All  parts  of  the  charge  bearing  upon  a  particular  question  of  the 
special  verdict,  whether  given  by  the  court  of  its  own  motion  or 
at  the  request  of  either  party,  should  be  given  together  in  oon* 
nection  with  the  submission  of  that  question  to  the  Jury,  and 
the  failure  so  to  do  will  be  considered  error  when  it  appears  to 
the  appellate  court  that  the  Jury  were  misled  thereby,  but  not 
otherwise. 

17.  Requested  instructions  to  the  Jury,  stated  in  the  opinion,  are  held 

appropriate,  respectively,  to  questions  of  the  special  verdict  sub- 
mitted, and  not  such  as  informed  the  Jury  of  the  effect  of  their 
answers  upon  the  final  result. 

18.  Failure  to  give  portions  of  requested  instructions,  stated  in  the 

opinion,  in  connection  with  the  remainder  of  the  charge  relat- 
ing to  special  questions,  or  to  designate  expressly  such  questions 
therein,  while  irregular,  is  held  not  such  a  departure  from  cor- 
rect practice  as  to  mislead  the  Jury. 

19.  While  it  would  have  been  proper  to  refuse  sevenfl  requested  in- 

structions, stated  in  the  opinion,  because  they  did  not  expressly 
designate  the  particular  question  of  the  special  verdict  to  which 
they  were  directed,  yet  having  been  given,  and  each  being:  appro- 
priate to  a  particular  question  of  the  special  verdict,  in  the  ab- 
sence of  objection  taken  at  the  time,  no  sufficient  ground  for  re- 
versal is  shown. 

20.  In  an  action  against  a  railroad  company  for  injuries  sustained  by 

plaintiff  while  walking  on  a  grass  plot  adjacent  to  its  depot  plat- 
form, in  being  tripped  by  wires  maintained  by  it  and  stretched 
on  the  line  between  the  grass  plot  and  its  platform,  the  nse  of 
the  words  "depot  grounds"  in  a  question  addressed  to  a  witness 
to  identify  the  place  of  the  injury  is  not  prejudicial  error. 

21.  In  such  case  evidence  on  the  part  of  the  plaintiff  that  there  ^were 

at  times  four  trucks  on  the  platform,  although  there  was  at  the 
time  of  plaintiff's  injury  but  one,  is  held  competent  as  bearing 
upon  the  negligence  of  the  defendant 
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22,  In  such  case  permitting  a  witness  to  testify  that  the  wires  were 
probably  down  more  times  than  they  were  up,  if  error  at  all, 
was  Jiarmless. 

23.  A  party  having  permitted  a  question  and  answer  without  objec- 

tion cannot  properly  object  to  the  correction  of  the  answer. 

24.  The  evidence  as  to  the  injuries  of  an  unmarried  woman,  aged 

twenty-five  years,  tended  to  show  that  her  right  arm  was  so  se- 
riously disabled  as  to  make  it  impossible  for  her  to  dress  without 
assistance  and  to  disable  her  from  work  of  any  kind,  and  there 
seemed  to  be  anchylosis  of  the  elbow  Joint,  the  attending  phy- 
sician testifying  that  in  his  opinion  that  condition  would  con- 
tinue and  the  disability  remain  permanent.  Held,  that  it  could 
not  be  said  under  such  circumstances  that  a  verdict  of  $4,760 
was  the  result  of  passion,  prejudice,  or  ignorance. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  rendered  upon  special  ver- 
dict for  $4,750  damages  in  an  action  to  recover  damages  for 
a  personal  injury  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  special  verdict' found :  (1)  The 
plaintiff  sustained  the  injuries  complained  of  upon  defend- 
ant's depot  grounds  by  reason  of  being  tripped  by  -wires  lo- 
cated and  maintained  by  the  defendant  between  the  depot 
platform  and  the  lavni  to  the  north  at  the  time  and  place  al- 
leged in  the  complaint  (2)  The  plaintiff  was  lawfully  upon 
said  depot  premises  at  the  time  of  the  injury.  (3)  The 
wires  were  in  such  condition  as  to  be  dangerous  to  persons 
having  occasion  to  use  said  platform  at  night.  (4)  Said 
condition  had  existed  for  such  a  length  of  time  that  the  de- 
fendant in  the  exercise  of  ordinary  care  and  prudence  ought 
to  have  known  of  the  same  and  remedied  the  same.  (5)  The 
defendant  was  guilty*  of  want  of  ordinary  care  and  prudence 
in  locating  and  maintaining  said  wires  in  the  position  they 
were  in  at  the  time  the  plaintiff  was  injured.  (6)  The  de- 
fendant was  guilty  of  a  want  of  ordinary  care  and  prudence 
in  not  maintaining  sufficient  light  in  the  place  where  said 
Tdres  were  strung.     (7)  The  facts  above  found  in  (3),  (5), 
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and  (6)  were  the  proximate  cause  of  plaintiff's  injury. 
(8)  No  want  of  ordinary  care  and  prudence  on  the  part  of 
plaintiff  contributed  to  produce  the  injury.  (9)  Four  thou- 
sand, seven  hundred  and  fifty  dollars  will  reasonably  com- 
pensate the  plaintiff  for  the  injuries  she  sustained. 

The  detail  or  evidential  facts  are  few  and  simple.  The 
defendant  has  at  Oshkosh,  Wisconsin,  between  Algoma 
street  on  the  south  and  Church  street  on  the  north,  its  passen- 
ger station  and  grounds  adjoining,  extending  parallel  with 
the  tracks.  Somewhat  south  of  the  middle  of  these  grounds 
is  the  passenger  depot  building,  a  little  farther  north  the 
express  office  and  building,  next  north  of  this  is  a  cinder  walk 
extending  east  from  the  east  side  of  the  brick  platform,  next 
north  of  this  a  grass  plat  extending  to  Church  street  Ex- 
tending from  Algoma  street  to  Church  street,  between  the 
railroad  tracks  and  the  passenger  depot^  express  building, 
cinder  walk,  and  grass  plat,  is  a  brick  platform  used  by  pas- 
sengers in  coming  to  and  leaving  trains.  Beginning  at 
Church  street  this  brick  platform  is  twelve  feet  wide  down 
to  the  point  where  the  north  boundary  of  the  cinder  walk 
extended  westerly  would  intersect  the  same.  At  this  point 
of  intersection  there  is  a  telegraph  pole.  Thence  southerly 
the  platform  is  widened  out  to  extend  eastwardly,  making  it 
twenty  feet  in  width  to  the  cinder  walk  and  to  the  express 
building,  and  after  continuing  south  past  the  express  build- 
ing is  widened  to  twenty-four  feet,  and  continues  at  this 
width  for  a  distance  of  about  seventy-five  feet,  when  it  is 
widened  so  as  to  take  in  and  surround  the  passenger  depot> 
and  thereafter,  continuing  southerly,  extends  to  Algoma 
street  at  a  width  of  about  twelve  feet.  The  following  is  de- 
fendant's Exhibit  2,  and  shows  part  of  the  grass  plat,  the 
platform,  the  eastward  expansion  of  the  platform,  the  tele- 
graph pole,  and  the  wires  crossing  to  the  left  from  the  tele- 
graph pole.  The  view  is  looking  south  from  a  point  fifty-six 
feet  north  of  the  telegraph  pole. 
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There  was  no  fence  on  the  west  side  of  the  grass  plat  and 
between  that  and  the  brick  platform  and  they  aro  on  sub- 
stantially the  same  level.  Running  along  the  north  boundary 
of  the  cinder  walk  and  over  to  the  telegraph  pole  was  a  wire 
fence  consisting  of  two  wires,  and  at  the  time  in  question 
and  for  some  time  prior  to  that  time  the  top  wire  was  broken 
down  and  the  bottom  wire  was  several  inches  from  the  ground,, 
and  the  wire  extended  from  the  telegraph  pole  eastwardly 
to  the  nearest  fence  post.  The  nearest  light  to  this  wire 
fence  and  telegraph  pole  was  at  the  passenger  depot,  fifty- 
nine  feet  distant,  and  was  a  sixteen  candle-power  incandes- 
cent electric  light.  There  was  some  evidence  of  use  of  this- 
part  of  the  grass  plat  by  persons  crossing  between  the  tele- 
graph pole  and  the  cinder  walk.  On  the  night  in  question 
the  plaintiff  with  two  friends  started  for  the  depot  in  ques- 
tion for  the  purpose  of  seeing  a  friend  off  on  the  train.  It. 
was  a  dark  night  They  came  down  Church  street,  entered 
upon  and  turned  south  on  the  brick  platform,  were  moving 
rapidly  south  toward  the  passenger  depot,  and  coming  near 
the  telegraph  pole  they  found  a  baggage  truck  on  the  plat- 
form quite  close  to  and  west  of  the  telegraph  pole  and  also- 
moving  south.  One  of  the  girls  passed  south  upon  the  plat- 
form on  the  west  side  of  the  truck  and  between  the  truck  and' 
the  train,  which  was  then  standing  on  the  track  headed  north. 
The  plaintiff  undertook  to  pass  around  the  track  on  the  east 
of  the  telegraph  pole,  stepped  onto  the  grass  plat  about  twenty 
feet  from  the  telegraph  pole,  and  continued  on  the  grass 
plat  toward  the  passenger  depot  until  she  came  to  the  wire 
in  question,  when  she  tripped  on  this  wire  and  fell  onto  the 
brick  platform  south  of  the  wire  and  in  so  doing  sustained  the- 
injuries  complained  of. 

For  the  appellant  there  was  a  brief  by  Thomas  H.  GUt 
and  Walter  D.  Corrigan,  and  oral  argument  by  Mr.  Corri- 
gan.  They  contended,  inter  alia,  that  to  constitute  action- 
able negligence  the  defendant  must  be  guilty  of  some  wrong- 


Digitized  by  VjOOQ  IC 


6]  AUGUST  TERM,  1907.  257 

Banderob  v.  Wis.  Cent.  R.  Ck).  133  Wis.  249. 

ful  act  or  breach  of  positive  duty  to  the  plaintiff.    Dowd  v. 
G.;M.  &  8t.  P.  B.  Co.  84  Wis.  106 ;  Walters  v.  C.  &  N.  W. 
R.  Co.  113  Wis.  367,  374;  Peahe  v.  Buell,  90  Wis.  508,  515 ; 
Norfolk  &  W.  B.  Co.  v.  Wood,  99  Va,  156,  37  S.  E.  846, 
847.     The  railway  company  owed  no  duty  to  the  plaintiff 
while  she  was  trespassing  upon  portions  of  its  property  which 
had  been  specially  reserved  by  it  from  public  use.    The  rail- 
way company  was  not  bound  to  fence  its  premises  about  a 
station  to  prevent  passengers  from  taking  a  short  cut  across 
them  at  night  for  the  purpose  of  reaching  the  train  sooner 
than  by  the  customary  way,  or  for  any  other  purpose  unless 
it  be  absolutely  necessary.    Burgess  v.  0.  TT,  B.  Co.  6  C.  E. 
IS.  8,  923 ;  Davis  v.  Houston,  E.  &  W.  T.  B.  Co.  29  Tex.  Civ. 
App.  42,  68  S.  W.  733 ;  Holcombe  v.  Southern  B.  Co.  66 
S.  C.  6,  44  S.  E.  68;  Ahhott  v.  D.,  L.  &  F.  B.  Co.  65  N.  J. 
Law,  310,  47  Atl.  588 ;  Emery  v.  C,  M.  &  St.  P.  B.  Co.  77 
Minn.  465,  80  N.  W.  627;  Manning  v.  C.  &  0.  B.  Co.  16 
L  E.  A.  271,  274;  Sweeny  v.  0.  C.  &  N.  B.  Co.  10  Allen, 
368,  87  Am.  Dec.  644;  De  Blois  v.  0.  N.  B.  Co.  71  Minn. 
45,  73  N.  W..637;  Akers  v.  C,  St.  P.,  M.  &  0.  B.  Co.  58 
Minn.  540,  60  N.  W.  669 ;  Klugherz  v.  C,  M.  &  St.  P.  B. 
Co.  90  Minn.  17,  95  N.  W.  586 ;  Keefe  v.  B.  £  A.  B.  Co.  142 
Mass.  251,  7  K  E.  874;  McKone  v.  Mich.  Cent.  B.  Co.  51 
Mich.  601,  17  K  W.  74;  Bediganv.  B.  &  M.  B.  Co.  (Mass.) 
28  N.  E.  1133 ;  Falls  v.  8.  F.  &  N.  P.  B.  Co.  97  Cal.  114,  31 
Pac.  901;  Pa.  Co.  v.  Mwrion,  104  Ind.  239,  243,^3  N.  E. 
874;  Kelly  v.  Manhattan  B.  Co.  112  N.  Y.  443,  20  N.  E. 
383 ;  Fremoni,  E.  &  M.  V.  B.  Co.  v.  Ilaghlad,  72  Neb.  773, 
790,  101  N.  W.  1033 ;  Moreland  v.  B.  &  P.  B.  Corp,  141 
Mass.  31,  6  N.  E.  225.   The  defendant  had  a  right  to  arrange 
its  station  and  set  aside  a  suitable  place  or  places  for  the  use 
of  its  passengers,  and  it  was  the  duty  of  the  plaintiff,  if  she 
claimed  the  rights  of  a  passenger  on  the  defendant's  prem- 
ises, to  keep  the  place  which  was  provided  for  the  use  of  pas- 
sengers going  to  and  coming  from  the  trains.     Mich.  Cent. 
Vol.  133 -17 
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B.  Co.  V.  Coleman,  28  Mich.  44rO ;  Little  Rock  &  Ft.  8.  B. 
Co.  V.  Cavenesse,  48  Ark.  106,  2  S.  W.  505 ;  Graham  v.  Pa. 
B.  Co.  39  Fed.  596;  Stursris  v.  D.,  0.  H.  &  M.  B.  Co.  72 
Mich.  619,  40  K  W.  914;  Zoehisch  v.  Twrhell,  10  Allen, 
ZS6\  Drake  v.  Pa.  B.  Co.  137  Pa.  St  352,  20  Atl.  994;  Ban^ 
croft  V.  B.  &  W.  B.  Corp.  97  Mass.  278 ;  Eckerd  v.  G.  & 
N.  W.  B.  Co.  70  Iowa,  353,  30  N.  W.  615 ;  Chmderman  v. 
M.,  K.  £  T.  B.  Co.  58  Mo.  App.  370 ;  Oonzales  v.  N.  T.  &  H. 
B.  Co.  50  How.  Pr.  126 ;  Houston,  E.  &  W.  T.  B.  Co.  t\ 
Grubbs  (Tex.  Civ.  App.)  67  S.  W.  619,  522;  Hathaway  v. 
N.  Y.,  N.  H.  &  H.  B.  Co.  182  K  T.  286,  65  K  E.  387. 

W.  C.  Cowling,  attorney,  and  John  F.  Kluwin,  of  counsel, 
for  the  respondent 

Timlin,  J.     Although  there  is  little  conflict  of  fact  in 
this  case,  the  questions  of  law  are  very  close.     The  princi- 
pal contention  of  the  appellant  is  that  the  plaintiff  was  a 
trespasser  upon  the  grounds  of  the  defendant  at  the  time 
she  received  the  injury  by  tripping  against  and  falling  over 
the  wire  stretched  by  defendant  from  the  telegraph  pole 
eastwardly  at  right  angles  to  the  length  of  the  brick  platform 
where  the  twelve-foot  width  of  the  latter  terminated  and 
between  the  grass  plat  and  the  north  edge  of  the  eight-foot 
eastward  extension  or  expansion  of  the  brick  platform.   That 
in  consequence  the  defendant  owed  the  plaintiff  no  duty  ex- 
cept the  duty  not  to  inflict  upon  her  wilful  injury,  and  in 
further  consequence  the  plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law.    In  the  first  place  and  before 
setting  foot  on  the  grass  plat,  the  plaintiff  and  her  compan- 
ions, coming  upon  the  platform  or  depot  grounds  for  the 
purpose  of  there  taking  leave  of  a  friend  who  was  a  passen- 
ger, or  in  good  faith  about  to  become  a  passenger,  on  defend- 
ant's train,  sustained  toward  the  defendant  the  legal  rela- 
tion of  a  person  upon  its  grounds  by  its  invitation,  to  whom 
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the  defendant  owed  the  duty  of  ordinary  care.  Dowd  v.  C, 
M.  &  St.  P.  B.  Co.  84  Wis,  105,  54  N.  W.  24,  and  cases 
cited  in  opinion;  Klugherz  v.  C,  M.  &  St.  P.  R.  Co.  90 
Minn.  17,  95  K  W.  686 ;  McKone  v.  Mich.  Cent.  R.  Co. 
51  Mich.  610,  17  N.  W.  74;  3  Thomp.  Comm.  on  Neg. 
§§  2678-2685.  Aside  from  the  degree  of  care,  the  extent  of 
the  duty  which  defendant  owed  such  person  is  that  stated  in 
Patten  v.  C.  &  N.  W.  B.  Co.  32  Wis.  524,  533,  to  be  weU 
settled  as  follows: 

"To  keep  in  a  safe  condition  all  portions  of  their  plat- 
forms and  approaches  thereto,  to  which  the  public  do  or 
would  naturally  resort,  as  well  as  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  passengers, 
or  those  who  have  purchased  tickets  with  a  view  to  take  pas- 
sage on  their  cars,  would  naturally  or  ordinarily  be  likely  to 
go." 

In  Montgomery  &  E.  B.  Co.  v.  Thompson,  77  Ala.  448, 
it  18  said  that  this  duty  is  owing  to  the  friends  of  the  trav- 
eler who  come  to  take  leave  of  him  at  the  depot,  and  it  seems 
to  have  been  first  formulated  by  Judge  Dillon  in  McDonald 
V.  C.  &  N.  W.  B.  Co.  26  Iowa,  124.  See,  also,  Cvncmnati, 
H.  &  D.  B.  Co.  V.  AUer,  21  Am.  &  Eng.  K.  R.  Cas.  n.  s.  804, 
and  cases  in  note  on  pages  312,  313 ;  Stewart  v.  Int.  &  0.  N. 
B.  Co.  2  Am.  &  Eng.  R.  R.  Cas.  497.  In  8  Thomp.  Comm. 
on  ITeg.  §  2682,  it  is  said  that  this  duty  extends  to  all  por- 
tions of  the  ground  of  the  carrier  which  passengers  will 
naturally  and  ordinarily  use,  in  the  absence  of  being  warned 
not  to  do  so,  in  approaching  the  carrier's  station^  in  waiting 
for  the  arrival  of  its  vehicle  of  transportation,  and  in  get- 
ting oS  or  on  the  same.  The  rule  governing  such  case  seems 
to  be  cognate  to  the  rule  respecting  the  liability  of  towns  for 
obstructions  in  the  highway  outside  of  the  traveled  track. 
Wheeler  v.  Westport,  30  Wis.  392,  and  cases  cited  in  opinion. 
But  enough  has  been  said  to  show  that  this  rule  is  firmly  in- 
trenched in  our  jurisprudence,  and  we  have  no  desire  to 
limit  or  modify  it 
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Next^  it  must  be  apparent  that  to  hold  that  stepping  off 
the  edge  of  the  platform  and  onto  the  grass  plat  at  such  sta- 
tion was  a  trespass  which  as  matter  of  law  relieved  the  de- 
fendant from  all  duty  toward  the  plaintiff  would  be  incon- 
sistent with  the  rule  above  quoted.     If  the  defendant  is  by 
virtue  of  this  rule  obliged  to  use  ordinary  care  to  keep  in  a 
safe  condition  those  portions  of  its  station  grounds  reasonably 
near  to  its  platform  where  passengers  or  persons  in  the  rela- 
tion of  plaintiff  in  this  case  would  naturally  or  ordinarily  be 
likely  to  go,  it  cannot  be  consistently  said  that  at  the  same 
time  it  owes  no  duty,  except  the  duty  not  to  inflict  wilful 
injury,  to  the  person  who  does  get  off  the  platform  upon 
grounds  reasonably  near  to  the  platform,  where  one  in  the 
position  of  such  person  would  naturally  or  ordinarily   be 
likely  to  go.     Again,  reasonable  nearness  to  the  depot  plat- 
form,  and  whether  one  would  naturally  or  ordinarily   be 
likely  to  go  in  such  place,  must  in  most  cases  be  questions  of 
fact  for  the  jury.    The  rule  relied  upon  by  appellant,  while 
abstractly  sound  and  often  applicable,  is  not  a  rule  of  uni- 
versal or  general  application.     Meihus  v.  Dodge,  38  •  Wis, 
^00  \  Johnson  v.  C.  £  N.  W.  R.  Co,  56  Wis.  274;  1  Shearm. 
&  Redf.  Neg.  (5th  ed.)  §§  97,  98,  and  cases.    The  plaintiff, 
under  the  foregoing  circumstances  and  sustaining  these  legal 
relations  to  the  defendant,  while  proceeding  southward  on 
the  defendant's  platform  with  her  companions,  overtook  the 
baggage  truck  on  the  platform  moving  in  the  same  direction 
and  attempted  to  pass  it     There  was  room  to  pass  the  truck 
between  the  truck  and  the  train,  and  it  was  a  question  of 
fact  whether  or  not  the  plaintiff  was  in  the  exercise  of  or- 
dinary care  in  making  the  attem,pt  to  pass  this  truck.     This 
question  was  submitted  to  the  jury  and  found  against   the 
defendant.     There  was  for  consideration  by  the  jury    the 
question  whether  an  ordinarily  careful  person  would  attempt 
to  pass  the  truck  at  all,  or,  having  so  attempted,  would  pass 
on  the  west  side  of  the  moving  truck,  nine  feet  long  exclu- 
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sive  of  the  handle  or  tongue^  and  three  feet  three  inches 
wide,  which  might  at  any  time  have  swung  toward  the  train 
while  the  plaintiff  was  passing  between  the  train  and  the 
truck,  or  whether  such  person  would  naturally  or  ordinarily 
imder  such  circumstances  be  likely  to  pass  said  truck  on  the 
east  side  of  the  truck  by  stepping  on  the  grass  plat,  and  would 
naturally  and  ordinarily  continue  toward  the  eightrfoot  east- 
ward expansion  of  the  platform,  rather  than  attempt  to  re- 
turn to  the  platform  between  the  southward  moving  truck 
and  the  telegraph  pole.     It  was  also  a  question,  considering 
the  distance  of  the  truck  from  the  telegraph  pole  at  the  time 
the  plaintiff  attempted  to  pass  on  the  east  of  the  truck,  and 
the  speed  of  the  truck  and  its  position  on  the  platform, 
whether  the  truck  could  have  been  passed  on  the  east  side  in 
any  other  way  than  by  proceeding  southward  on  the  grass 
and  regaining  the  brick  platform  east  of  the  telegraph  pole. 
All  these  considerations  were  bound  up  in  the  investigation 
and  determination  of  the  question  whether  or  not  the  place 
where  the  plaintiff  went  in  order  to  pass  the  truck  on  the  east 
was  such  a  place  as  an  ordinarily  prudent  person,  sustaining 
the  legal  relations  which  plaintiff  did  sustain  to  the  defend- 
ant, would  naturally  and  ordinarily  be  likely  to  go  under 
such  circumstances.     There  was,  therefore,  evidence  within 
the  rule  of  law  aforesaid  to  support  the  verdict  of  the  jury 
that  the  defendant  was  negligent  in  maintaining  these  wires 
at  a  place  insuflSciently  lighted  for  the  purpose  of  discovering 
the  wires,  in  such  close  proximity  to  its  platform,  and  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  in 
passing  on  the  grass  plat  to  the  eastward  of  the  truck  and 
continuing  thereon  in  an  effort  to  reach  the  eastward  ex- 
tension of  the  platform  at  a  point  east  of  the  telegraph  pole 
mentioned.     To  hold  otherwise  in  the  case  at  bar  would  be 
to  emasculate  the  rule  of  Patten  v.  C,  &  N.  W.  R.  Co.  32 
Wis.  524,  and  render  that  rule  a  mere  idle  declaration,  with- 
out efficacy  in  all  cases  in  which  the  negligent  condition,  al- 
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though  close  to  the  edge  of  the  passenger  platform,  could  only 
be  reached  by  knowingly  stepping  over  the  edge  of  such  plat- 
form without  knowledge  of  the  dangerous  condition. 

The  first  question  of  the  special  verdict  read  as  follows : 

"Did  the  plaintiff  sustain  the  injuries  complained  of  upon 
defendant's  depot  grounds  by  reason  of  being  tripped  by 
wires  located  and  maintained  by  the  defendant  between  the 
depot  platform  and  the  lawn  to  the  north  at  the  time  and 
place  alleged  in  the  complaint?" 

The  defendant  excepted  to  the  submission  of  this  question 
for  the  reason  that  the  same  called  for  a  conclusion  of  law 
instead  of  for  facts,  and  for  the  further  reason  that  the  same 
is  indefinite  and  uncertain  and  did  not  cover  the  issues  raised 
by  the  pleadings  and  testimony  relative  to  the  plaintiflF's  in- 
juries. The  appellant  now  claims  that  the  form  of  this 
question  compelled  the  jury,  under  the  instructions  of  the 
court,  to  find  that  plaintiff  was  injured  on  defendant's  depot 
groimds,  when  the  undisputed  evidence  was  that  she  was  not 
on  the  depot  grounds  but  on  a  park  adjacent  thereto.  It 
submits  several  judicial  definitions  of  the  words  '^depot 
grounds."  We  consider  the  exception  too  general  to  raise 
the  question  whether  or  not  the  words  "depot  grounds"  were 
the  most  appropriate  to  be  used  in  this  question.  In  a  sense 
she  was  injured  upon  defendant's  depot  grounds.  The  form 
of  this  question  was  sufficient  under  the  circumstances  and  in 
no  way  tended  to  mislead  the  jury. 

The  appellant  assigns  error  generally  in  the  instructions 
to  the  jury,  and  presents  the  following  excerpts  from  the  in- 
structions and  the  following  points  in  the  detail  of  argument 
in  support  of  such  assignment: 

With  reference  to  the  first  question.:  "Observe  that  ques- 
tion simply  calls  upon  you  to  answer  whether  or  not  this 
woman  was  injured  at  the  time  and  place  alleged.  If  joa 
believe  her  testimony  you  will  answer  *Yes.'"  The  testi- 
mony of  the  plaintiff  with  reference  to  falling  over  the  ^^i^s 
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and  thereby  receiving  injury  was  not  contradicted,  but  the 
appellant  contends  that^  because  the  question  described  the 
place  as  depot  grounds,  the  jury  were  thus  compelled  to  find 
that  the  injury  took  place  on  the  depot  grounds,  and  that 
the  court  held  as  matter  of  law  that  the  grass  plat  was  part 
of  the  depot  grounds.  But  this  was  not  the  object  or  im- 
port of  the  question,  nor  was  the  defendant  in  any  way  con- 
cluded upon  this  question  by  the  answer.  If  the  defendant 
were  so  concluded,  all  that  part  of  the  charge  respecting  the 
duty  of  the  defendant  to  keep  in  reasonably  safe  condition 
not  only  its  depot  grounds,  but  all  portions  of  its  station 
grounds  reasonably  near  to  the  platform  where  persons  in 
the  relation  of  plaintiff  to  defendant  would  naturally  or  or- 
dinarily be  likely  to  go,  and  all  parts  of  the.  charge  in  rela- 
tion to  the  contributory  n^ligence  of  the  plaintiff  in  step- 
ping off  the  platform  and  onto  the  grass  plat,  would  be  sur- 
plusage. There  would  be  no  trial  of  this  latter  question  nec- 
essary if  the  consequences  of  an  affirmative  answer  to  the  first 
question  were  such  as  claimed  by  appellant.  The  whole 
charge  must  be  construed  together,  and,  so  construed,  the 
designation  of  the  place  in  question  as  depot  grounds  is  only 
matter  of  identification  or  description  generally  of  the  place 
where  the  injury  occurred  and  not  a  finding  that  the  grass 
plat  was  part  of  the  depot  grounds. 

The  next  exception  is  to  the  words  "lawfully  there'*  in 
the  following  sentence :  "The  plaintiff  testifies  that  she  went 
to  the  depot  at  that  time  for  the  purpose  of  seeing  a  friend 
off.  .  .  .  Now,  if  you  believe  that  testimony,  then  the  court 
instructs  you  as  a  matter  of  law  that  she  was  lawfully  there," 
etc  This  was  said  with  reference  to  the  second  question  of 
the  special  verdict,  and  we  think  it  cannot  reasonably  be 
interpreted  to  mean  that  the  plaintiff  was  lawfully  on  the 
grass  plat,  but  means  that  she  was  lawfully  at  the  depot  for 
the  purpose  of  seeing  her  friend  off  on  the  train.  The  second 
question,  as  shown  by  the  use  of  the  words  "depot  premises" 


Digitized  by  VjOOQ IC 


264         SUPKEME  COUKT  OF  WISCONSIN.     [Nov. 
Banderob  v.  Wis.  Cent.  R.  Co.  138  Wis.  249. 

and  by  the  charge  of  the  court  with  reference  thereto,  refers 
to  plaintiflPs  presence  at  the  depot  and  not  to  her  incursion 
upon  the  grass  plat. 

.  The  instructions  relating  to  the  third  question  of  the 
special  verdict  are  excepted  to,  and  it  is  argued  that  "it  is 
of  no  concern  in  this  case  whether  or  not  the  wires  were  dan- 
gerous to  persons  using  the  platform."  We  disagree  with 
thia.  It  was  of  concern  with  reference  to  the  rule  of  law 
laid  down  in  Patten  v.  C.  &  N.  W.  R.  Co.  32  Wis.  524,  537, 
and  also  with  reference  to  the  alleged  negligence  of  defend- 
ant ;  and  the  same  may  be  said  of  the  instructions  excepted  to 
and  given  respecting  the  fourth  and  fifth  questions  of  the 
special  verdict. 

The  sixth  question  presented  an  inquiry  into  the  negli- 
gence of  the  defendant  in  not  maintaining  a  sufficient  light  at 
the  place  where  the  wires  were  strung,  and  the  jury  were 
instructed  with  reference  to  this  question.  These  instruc- 
Hons  are  criticised  as  follows :  "What  difference  does  it  make 
whether  it  was  light  or  not  for  the  purposes  of  this  case? 
There  was  light  enough  to  see  the  truck.  .  .  .  That  there  was 
insufficient  light  somewhere  else  is  not  material."  We  con« 
sider  this  fact  material  as  bearing  upon  the  negligence  of  the 
defendant.  It  may  be  negligence  to  leave  wires  stretched 
across  a  dimly-lighted  place,  where  persons  lawfully  using 
the  platform  might  ordinarily  or  naturally  be  expected  to 
go,  when  there  would  be  no  such  negligence,  or  at  least  no 
such  manifest  negligence,  in  maintaining  these  wires  in  a 
well-lighted  place. 

The  seventh  question  related  to  the  proximate  cause  of 
plaintiff's  injuries,  and  after  defining  "proximate  cause"  the 
court  said: 

"Now  it  is  claimed  on  the  part  of  the  plaintiff  that  this 
want  of  ordinary  care  on  the  part  of  the  defendant  company 
in  maintaining  those  wires  in  the  condition  where  they  were 
and  in  not  having  sufficient  light  was  the  proximate  cause  of 
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this  injury.  On  the  other  hand,  on  the  part  of  the  defendant 
that  is  denied,  and  it  is  contended  on  the  part  of  the  defend- 
ant that  the  proximate  cause  of  the  injury  was  the  plaintiffs 
own  negligence/* 

It  is  claimed  that  the  court  thereby  informed  the  jury  that 
the  defendant  was  guilty  of  want  of  ordinary  care.  If  this 
is  true,  then  he  must  also  have  informed  the  jury  that  the 
plaintiff  was  guilty  of  negligence,  for  the  same  form  of  sen- 
tence is  used  in  each  case.  But  no  jury,  we  think,  would  so 
understand  either  sentence,  and  that  is  not  the  true  meaning 
of  either  sentenca  The  rules  laid  down  in  former  decisions 
of  this  court  respecting  the  effect  of  this  form  of  stating  to 
the  jury  what  each  party  claims,  where  there  is  a  special 
verdict,  will  be  referred  to  later  in  this  opinion. 

It  is  next  argued  that  "such  of  the  general  instructions  as 
are  covered  by  defendant's  exceptions  14  to  26,  inclusive,  in- 
form the  jury  as  to  the  effect  of  their  verdict.  The  pre- 
sumption obtains  that  jurors  are  intelligent.  Whoever  heard 
of  or  saw  a  juror  who  could  not  understand  the  legal  effect  of 
his  answers  under  such  instructions?"  The  instructions  so 
criticised  are  as  follows,  and  were  given  upon  request,  pre- 
sumably of  the  plaintiff,  after  the  judge  had  taken  up  and 
instructed  upon  each  separate  question  of  the  verdict,  and 
without  other  specification  of  the  particular  question  or  ques- 
tions to  which  such  instructions  were  appropriate  than  ap- 
pears therefrom: 

Paragraph  1.  "It  is  the  law  of  this  state  that,  where  an  in- 
tending passenger  is  about  to  take  a  train  in  the  course  of  the 
regular  passenger  traffic  of  the  railway  company,  there  is  an 
implied  invitation  on  the  part  of  the  company  for  such  pas- 
senger to  come  upon  and  use  its  depot  platform  for  such  pur- 
pose. And  such  implied  invitation  extends  also  to  the  friends 
and  relatives  of  such  passenger  who  may  desire  or  who  may 
have  occasion  to  accompany  him,  and  any  friend  or  relative 
80  going  upon  the  depot  platform  of  the  railway  company  to 
attend  upon  the  arrival  or  departure  of  passenger  trains  for 
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the  purpose  of  speeding  departing  or  welcoming  arriving 
passengers  is,  by  reason  of  such  implied  invitation  on  the 
part  of  the  railway  company,  rightfully  and  lawfully  there." 
Paragraph  2.  "The  defendant  company  was  obliged  to  keep 
in  a  reasonably  safe  condition  all  portions  of  its  depot  plat- 
forms and  the  approaches  thereto,  to  which  the  public  do  or 
would  naturally  resort  for  the  purpose  of  taking  or  leaving 
trains,  and  as  well  all  portions  of  their  station  grounds  rea- 
sonably near  to  the  platforms  where  departing  or  arriving 
passengers,  going  to  or  from  defendant's  trains,  would  nat- 
urally or  ordinarily  be  likely  to  go;  and  such  duty  attended 
to  this  plaintiff  at  the  time  of  the  accident,  if  you  find  from 
the  evidence,  as  plaintiff  claims  the  fact  to  be,  the  plaintiff 
was  at  said  station  for  the  purpose  of  seeing  a  friend  aboard 
the  train.  It  is  the  duty  of  railroad  companies,  who  in  the 
ordinary  course  of  their  legal  passenger  business  take  and 
discharge  passengers  from  their  trains  after  dark  at  night, 
to  see  to  it  that  the  station  and  platform  are  properly 
lighted.'^  Paragraph  3.  "N^ligence  is  the  proximate  cause 
of  an  injury  only  when  such  injury  is  the  natural  and  prob- 
able result  of  it  and  in  the  light  of  attending  circumstances 
ought  to  have  been  foreseen  by  a  person  of  ordinary  intelli- 
gence and  prudence."  Paragraph  4.  "Plaintiff  was  bound 
to  exercise  ordinary  care  and  prudence  while  on  said  depot 
platform  to  avoid  injury  to  herself;  that  is,  she  was  bound 
to  exercise  such  a  degree  of  care  and  prudence  as  ordinarily 
careful  and  prudent  persons  or  as  the  great  mass  of  man- 
kind— ^that  is,  the  majority  of  persons — ^would  exercise  under 
the  same  or  similar  circumstances.  She  cannot  be  held  guilty 
of  contributory  negligence — that  is,  a  want  of  ordinary  care 
and  prudence — as  a  matter  of  law  simply  because  she  came 
in  contact  with  the  wires.  In  determining  that  question 
you  have  a  right  to  take  into  consideration  that  this  acci- 
dent occurred  at  night  and  at  a  place  where  it  was  claimed 
it  was  dark,  the  location  and  situation  of  said  wires,  their 
relative  positions  with  reference  to  the  platform,  the  method 
in  which  platform  was  lighted,  the  sufficiency  or  insuffir 
ciency  of  light  as  you  may  find  the  fact  to  be  from  the  evi- 
dence in  the  case,  the  movements  of  the  truck,  and  all  the 
surrounding  circumstances;  and  if  you  find  from  the  evi- 
dence, and  all  the  surrounding  circumstances  as  shown  by 
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the  eyidence,  that  the  plaintiff  used  ordinary  care  and  pru- 
dence, then  you  must  answer  question  No.  8  'No.'  A  rail- 
road company  is  bound  to  keep  its  platform  and  walk  around 
and  leading  to  and  from  its  station,  and  used  by  persons 
having  lawful  occasion  to  go  there,  reasonably  safe  and  con- 
venient for  such  use  and  free  from  obstruction,  and  persons 
lawfully  there  have  a  right  to  assume  that  such  duty  has  been 
fulfilled  and  that  the  platform  and  way  is  reasonably  safe^ 
unless  they  have  knowledge  to  the  contrary.  If  you  should 
find  from  the  evidence  in  the  case,  and  all  the  surrounding 
circumstances  as  shown  by  the  evidence,  that  the  plaintiff  at 
the  time  she  stepped  to  the  side  upon  ^e  lawn  to  avoid  the 
truck,  and  in  so  doing  she  came  in  contact  with  the  wires 
which  tripped  and  injured  her,  and  that  she  at  that  time  was 
exercising  ordinary  care  and  prudence  herself,  and  that  it 
was  because  of  no  light  or  insufficient  light  that  she  walked 
into  said  wires,  and  that  the  same  were  not  seen  by  her,  and 
that  at  said  time  and  place  she  conducted  herself  in  an  ordi- 
narily careful  and  prudent  manner  and  as  ordinarily  careful 
and  prudent  persons  would  have  done  if  placed  in  the  same 
position  as  was  plaintiff,  then  it  cannot  be  said  that  want  of 
ordinary  care  and  prudence  on  her  part  contributed  to  pro- 
duce the  injury;  and  if  such  be  the  facts,  and  you  so  find 
them  to  be  from  the  testimony  in  this  case,  then  you  should 
answer  this  question  No.  8  'No.'  "  ^ 

The  objection  that  a  charge  given  in  connection  with  a 
special  verdict  is  a  general  charge,  and  the  objection  that  the 
charge  informed  the  jury  of  the  effect  of  their  answers  to  the 
questions  of  the  special  verdict,  are  so  frequently  urged  upon 
this  court  that  it  seems  advisable  to  here  examine  the  prece- 
dents and  ascertain  what  rules  have  been  established  in  this 
r^ard,  as  well  as  to  consider  the  more  extreme  view,  also 
suggested  by  counsel  in  the  instant  case,  to  the  effect  that  any 
intelligent  juror  could  ^lot  fail  to  ascertain  from  the  instruc- 
tions given  the  effect  of  his  answers,  and  that  for  this  rea- 
son the  instructions  were  erroneous.  The  earliest  case  (Ryan 
V.  Bockford  Ins.  Co.  77  Wis.  611,  46  N.  W.  885)  presented 
the  question  where  there  was  a  general  verdict  submitted  in 
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connection  with  a  special  question,  and  the  court  charged 
with  reference  to  the  special  question:  "If  you  answer  that 
question  ^Tes'  it  would  be  in  accordance  and  consistent  with 
a  general  verdict  for  the  plaintiff.  If  you  answer  it  *No' 
it  would  be  inconsistent  with  a  general  verdict  for  the  plaint- 
iff." With  reference  to  a  second  question,  submitted  at  re- 
quest of  defendant's  counsel  the  court  gave  substantially  the 
same  instructions.  These  instructions  were  held  to  be  er- 
roneous. The  question  of  what  constitutes  a  general  charge, 
how  general  the  charge  must  be  in  order  to  constitute  error, 
or  how  far  the  result  of  their  answers  to  the  special  ques- 
tions must  be  concealed  from  the  jury,  was  not  involved  in 
this  case.  It  was  a  plain  and  substantially  direct  instruction 
regarding  the  effect  of  a  negative  or  an  affirmative  answer 
upon  the  success  of  one  of  the  parties  litigant  In  Chopin 
V.  Badger  P.  Co.  88  Wis.  192,  63  N.  W.  452,  the  rule  of 
Bycm  V.  Rockford  Ins.  Co.,  supra,  was  invoked  by  appel- 
lant against  a  charge  relative  to  a  special  verdict  which  in- 
formed the  jury  that  if  they  answered  the  third  question 
"No"  they  need  go  no  further,  and  if  they  ans\vered  the 
fifth  question  "No"  they  need  go  no  further,  and  they  need 
not  answer  the  last  question.  The  third  question  asked 
whether  the  plaintiff  was  of  sufficient  age  and  experience 
to  comprehend  the  dangers,  etc.  The  fifth  question  asked 
whether  the  plaintiff  was  at  the  time  of  the  accident  using 
ordinary  care  and  attention  in  the  performance  of  his  work, 
and  the  last  question  asked  for  the  amount  of  plaintiff's 
damages.  It  was  held  there  was  no  error.  The  court  said 
among  other  things : 

"There  are  probably  few  cases  tried  in  which  rulings  are 
not  made  during  the  course  of  the  trial  which  clearly  indicate 
to  the  jury  the  effect  on  the  result  of  the  answer  to  some  ques- 
tion or  questions,  but  no  one  would  contend  that  the  verdict 
was  thereby  vitiated." 

The  rule  of  this  case  apparently  is  that  it  is  not  ground  for 
reversal  that  an  intelligent  juror  might,  if  he  were  so  dis- 
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posed,  ascertain  from  the  judge's  charge  by  inference  the  ef- 
fect upon  the  case  of  his  answer  to  one  or  more  of  the  ques- 
tions of  the  special  verdict.  Certainly  the  juror  must  know 
that^  if  a  negative  answer  to  question  3  or  5  made  it  unneces- 
sary to  consider  the  question  of  damages,  this  must  be  be- 
cause, on  account  of  such  answers,  the  plaintiff  was  entitled 
to  no  damages. 

Reed  v.  Madison,  85  Wis.  667,  66  N.  W.  182,  was  a  case 
where  there  was  a  special  verdict  unaccompanied  by  any 
general  finding,  and  yet  the  court  charged  the  jury  on  the  law 
of  the  case  as  though  they  were  to  return  a  general  verdict 

"That  is  to  say,  the  jury  were  told  that  in  order  to  entitle 
the  plaintiff  to  judgment  they  must  find  that  she  was  injured 
by  reason  of  the  insufficiency  of  the  sidewalk,  that  she  was  a 
traveler  thereon,  that  the  city  officers  had  constructive  notice 
of  the  defect  in  the  sidewalk  and  should  have  repaired  it  be- 
fore the  accident,  and  that  the  plaintiff  was  not  guilty  of  any 
want  of  ordinary  care  which  contributed  directly  to  the  in- 

Looking  at  the  questions  of  the  special  verdict  reported  in 
this  opinion,  it  is  obvious  that  some  essential  questions  are 
covered  by  the  words  of  the  charge  and  the  jury  expressly 
told  as  indicated.  It  is  also  noticeable  that  this  form  of 
charge  is  what  is  understood  as  the  general  statement  of  the 
law  of  the  case.  This  charge  was  held  not  erroneous.  We 
cite  this  case  here  in  chronological  order  as  presenting  one 
phase  of  what  are  sometimes  called  general  instructions  which 
do  inform  the  jurors  of  the  effect  of  their  answers  to  the 
questions  of  the  special  verdict. 

Coais  V.  Stamion,  90  Wis.  130,  62  N.  W.  619,  was  a  case 
where  there  was  a  general  verdict  accompanied  by  two  special 
questions^  one  of  which  was  as  follows:  "Was  the  plaintiff  or 
her  brother,  who  was  driving  at  the  time,  guilty  of  any  want 
of  ordinary  care  which  contributed  to  the  plaintiff's  injury  ?" 
After  the  jury  in  response  to  the  general  verdict  had  found 
"for  the  plaintiff  and  assessed  her  damages  at  $250"  and 
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answered  the  question  above  quoted  to  the  effect  that  there 
was  some  want  of  ordinary  care^  the  court  told  the  jury  that 
if  they  answered  "Yes"  to  this  question  the  general  verdict  of 
$250  could  not  stand,  and  the  jury  retired  and  after  some 
further  proceedings  answered  the  question  in  the  negative. 
This  instruction  by  the  court  was  held  erroneous,  and  the 
case  belongs  in  that  class  of  cases  where  the  court  expreesly 
informed  the  jury  of  the  effect  upon  the  final  judgment  of 
their  answers  to  the  special  questions.  Conway  v.  Mitchell, 
57  Wis.  290,  72  N.  W.  752,  is  also  clearly  in  this  latter 
class. 

In  Kohler  v.  West  Side  R.  Co.  99  Wis,  33,  74  N.  W.  668, 
there  was  a  special  verdict,  and  the  plaintiff  and  appellant 
argued  error  in  refusing  his  request  to  charge,  njot  preserved 
in  the  report  of  the  case,  but  appearing  from  the  case  and 
briefs  on  file  to  be  as  follows: 

"A  street  railway  is  bound  to  exercise  the  utmost  care  and 
prudence  in  carrying  its  passengers,  and  responsible  for  a 
slight  want  of  care  which  a  careful  and  vigilant  man  would 
observe  under  like  circumstances." 

Also: 

"The  contributory  negligence  of  the  party  injured  [plaint- 
iff] will  not  defeat  the  action  if  it  be  shown  that  the  defend- 
ant might  by  the  exercise  of  reasonable  care  and  prudenx^e 
have  avoided  the  consequences  of  the  injured  party's  negli- 
gence." 

The  court  said  of  these  proposed  instructions: 

"In  cases  where  special  verdicts  are  submitted,  the  prac- 
tice of  attorneys  in  requesting  instructions  only  applicable 
v^hen  a  general  verdict  is  required  ought  not  to  be  encouraged. 
The  law  does  not  contemplate,  nor  proper  practice  require, 
iJie  trial  court  to  submit  instructions  as  to  the  general  duty  or 
liability  of  the  parties.  .  .  .  Proper  practice  would  seem  to 
demand  that  instructions  submitted  in  such  cases  should  be 
directed  to  specific  questions  asked  and  not  to  the  case  gener- 
ally, as  when  a  general  verdict  is  submitted." 


Digitized  by  VjOOQ IC 


5]  AUGUST  TERM,  1907.  271 

Banderob  v.  Wis.  Cent  R.  Co.  133  Wis.  2i9. 

Here  the  first  requested  instruction  informed  the  jury  that 
the  defendant  was  "responsible"  if  it  failed  of  the  degree  of 
care  there  stated,  and  the  second  that  the  contributory  n^li- 
gence  of  the  plaintiff  would  not  "defeat  the  action"  under  the 
circumstances  explained.  This  is  a  good  illustrative  case  of 
what  may  be  considered  general  instructions,  which  at  the 
same  time,  by  reason  of  their  generality,  inform  the  jury  of 
the  effect  of  their  answers  to  special  questions.  Nothing  was 
better  established  in  the  law,  where  a  general  verdict  was 
submitted,  in  form  "We  find  for  the  plaintiff  and  assess  his 

damages  at  $ ,''  or,  "We  find  for  the  defendant,"  than 

for  the  court  to  tell  the  jury  what  was  necessary  to  be  es- 
tablished by  the  evidence  before  they  could  find  for  the  plaint- 
iff and  what  should  appear  in  order  to  justify  them  in 
finding  for  the  defendant  For  illustration:  It  was  not  only 
proper,  but  necessary,  in  such  case  to  charge  that  "the  plaint- 
iff cannot  recover  unless  the  defendant  has  been  guilty  of 
n^ligence  [defining  it]  which  was  the  proximate  cause  [de- 
fining it]  of  the  injury  to  the  plaintiff,  nor  unless  the  plaint- 
iff has  been  free  from  contributory  negligence."  But  when 
the  verdict  consisted  of  special  findings  covering  these  partic- 
ulars it  must  be  manifest  that  such  a  charge  would  expressly 
inform  the.  jury  of  the  effect  of  their  answers  to  the  special 
questions. 

In  Warachek  v.  New  Denmark  Mut.  H.  F.  Ins.  Co.  102 
Wis.  81,  78  TS.  W.  165,  the  instruction  excepted  to  could  not 
be  properly  classed  as  a  general  instruction,  but,  taken  in 
connection  with  the  question  of  the  special  verdict  to  which 
it  was  applicable,  it  clearly  informed  the  jury  of  the  effect  of 
their  answer  upon  the  final  result  In  Ward  v.  C,  M.  &  St. 
P.  R.  Co.  102  Wis.  215,  78  K  W.  442,  there  was  a  special 
verdict  submitted,  but  in  connection  therewith  a  general  ver- 
dict The  opinion  recognizes  this  practice  of  combining 
special  and  general  verdicts  as  existing  and  finding  support  to 
some  extent  in  former  decisions  of  this  court,  but  criticises 
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it  and  calls  special  attention  to  the  difficulties  attending  the 
giving  of  a  proper  charge  in  such  case.  The  trial  court  had 
given  a  general  charge  "telling  the  jury  under  what  circum- 
stances the  plaintiff  could  recover  and  under  what  circum- 
stances he  could  not  recover."  It  is  said  this  is  the  very  thing 
the  special  verdict  is  intended  to  prevent.  The  court  waa 
brought  by  this  case  face  to  face  with  the  impracticability  or 
impossibility  of  combining  a  special  verdict  with  a  general 
verdict  because  of  the  difference  in  the  mode  of  instructing 
the  jury,  the  general  instructions  or  the  instructions  appro- 
priate to  a  general  verdict  being  contrary  to  the  spirit  and 
meaning  of  the  special-verdict  statute,  because  they  neces- 
sarily informed  the  jury  of  the  effect  upon  the  final  result  of 
their  answers  to  some  or  all  of  the  special  questions.  The 
rule  was  there  announced  that  such  combinations  of  ispecial 
and  general  verdicts,  whenever  instructions  appropriate  to 
the  general  verdict  were  given,  would  thenceforth  be  consid- 
ered error.  In  McDermott  v,  Jackson,  102  Wis.  419,  78 
N.  W.  698,  it  was  said  that  the  instructions  appropriate  to 
each  particular  question  of  the  special  verdict  ought  to  be 
given  together  in  connection  with  that  question,  but  the  court 
declined  to  consider  the  contrary  practice  reversible  error. 

In  Schaidler  v.  C.  &  N.  W.  R.  Co.  102  Wis.  564,  78  N". 
W.  732,  where  there  was  a  combination  of  special  and  gen- 
eral  verdict  with  a  lengthy  charge  upon  several  of  the  special 
questions,  which  was  given  in  detached  fragments,  this  court 
reversed  the  judgment  for  this  and  other  errors.  The  chargo- 
upon  the  general  verdict,  as  shown  by  the  case  and  briefs  on 
file,  contained  such  expressions  as: 

"If  you  believe  from  the  evidence  in  this  case  that  the  whis- 
tle was  blown  and  the  bell  was  sounded,  .  .  .  your  findings 
should  be  for  the  defendant.  In  case  you  believe  that  the 
whistle  was  not  blown  or  the  bell  not  sounded,  .  .  .  and  fur- 
ther believe  .  .  .  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  .  .  .  then  under  the  law  the  plaintiff  would 
not  be  entitled  to  recover." 
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This  is  a  case  where  the  general  chai^,  or,  in  other  words, 
the  charge  appropriate  to  a  general  verdict,  expressly  in- 
formed the  jury  of  the  effect  of  their  answers  to  some  of  the 
special  questions,  and  the  giving  of  the  charge  appropriate 
to  the  special  question  in  detached  fragments  aggravated  or 
accentuated  the  former  error. 

.  In  Bamer  v.  Bichter,  103  Wis.  412,  79  K  W.  404,  there 
was  a  special  verdict,  and  "in  the  charge  of  the  court,  and 
with  reference  to  almost  ev^ry  question  submitted  in  the 
special  verdict,  the  judge  made  use  of  expressions  as  follows : 
The  plaintiff  contends  that  you  should  answer  this  question 
Yes.*  'The  plaintiff  says  you  should  answer  this  question 
No.' "  This  language  was  criticised  by  appellant  as  a  vio- 
lation of  the  rule  that  a  trial  court  should  not  inform  the 
jury  of  the  effect  of  their  answers  to  the  questions  in  the  spe- 
cial verdict.  This  court  criticised  the  form  of  instruction, 
but  declined  to  hold  it  reversible  error,  saying: 

"It  has  always  been  the  practice  of  trial  courts  to  state  to 
the  jury  the  contentions  of  the  respective  parties.  Certainly, 
every  juror  with  sufficient  intelligence  to  entitle  him  to  sit  in 
the  case  gets  an  idea  of  the  general  result  of  his  verdict.  The 
thing  to  be  guarded  against  is  that  the  court  shall  not,  by  any 
authoritative  statement  from  the  bench,  inform  the  jury  of 
the  ultimate  result  of  their  deliberations." 

We  have  here  a  case  in  which  the  court  told  the  jury  what 
must  have  been  obvious  to  the  jury  after  they  had  heard  the 
arguments  of  counsel.  The  jury  might  reasonably  infer  that 
the  coimsel  for  plaintiff  would  not  contend  for  an  affirmative 
answer  if  that  answer  would  defeat  his  client  in  the  case, 
etc.  But  the  court  should  not  expressly  or  authoritatively  in- 
struct the  jury  to  consider  the  effect  upon  the  final  result  in 
arriving  at  their  answers  to  the  particular  questions.  This 
case  also  seems  to  exclude  the  view  that,  in  order  to  be  cor- 
rect, a  charge  must  be  so  given  that  an  intelligent  juror 
would  be  unable  to  discover  the  effect  of  his  answers  to  the 
special  questions,  and  that  the  test  of  the  correctness  of  the 
Vouiaa  — 18 
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charge  in  this  respect  is  not  whether  an  intelligent  juror 
might  infer  therefrom  the  effect  upon  the  final  result  of  his 
answer  to  the  special  question,  hut  whether  or  not  the  charge 
leads  the  juror  to  believe  or  to  understand  that  it  is  his 
duty  to  so  consider  the  effect  of  his  answer  in  arriving  at 
that  answer. 

In  New  Home  8.  M.  Co.  v.  Simon,  104  Wis.  120,  80 
N.  W.  71,  where  there  was  a  special  verdict,  one  of  the 
grounds  of  reversal  was  that  "the  court  prefaced  its  instruc- 
tions as  to  the  special  verdict  by  giving  general  instructions 
on  the  law  of  the  case,  and  from  which  the  jury  could  readily 
tell  the  effect  of  their  answers."  This  form  of  stating  the 
rule  went  farther  than  any  case  up  to  that  time,  and  seemed 
to  cover  a  case  where  there  were  general  instructions  on  the 
law  from  which  the  jury  could  readily  tell  the  effect  of  their 
answers.  This  language,  of  course,  is  to  be  construed  with 
reference  to  the  questions  then  before  the  court.  The  gen- 
eral instructions  under  consideration  are  not  preserved  in 
the  report  of  the  case.  An  examination  of  the  printed  case 
and  briefs  shows  that  one  of  these  instructions  was  as  fol- 
lows: 

"If  you  find,  under  all  the  evidence,  that  the  defendant 
did  not  notify  the  plaintiff's  representative  that  the  plaintiff 
must  procure  another  surety  to  such  guaranty,  then  he  is 
holden,  under  the  law,  upon  his  own  signature,  provided  you 
further  find  that  the  plaintiff  notified  the  defendant  that  it 
accepted  his  guaranty  and  that  it  would  thereafter  furnish 
sewing  machines  and  sewing-machine  supplies  upon  the  faith 
of  it" 

At  the  same  time  the  third  question  of  the  special  verdict 
asked : 

"At  the  conference  between  Emil  Simon  and  the  defendant 
on  the  9th  day  of  September,  1896,  did  the  defendant  give 
Emil  Simon  any  notice  that  he  would  not  be  bound  by  the 
letter  of  guaranty,  for  the  reason  that  it  had  not  been  signed 
by  another  surety  ?" 
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The  first  question,  asked: 

"Did  the  plaintiff  notify  the  defendant  on  the  9th  of  Sep- 
tember, 1895,  that  it  accepted  the  letter  of  guaranty  signed 
by  said  defendant  t" 

It  must  be  apparent  from  the  situation  before  the  court 
that  the  general  instruction  to  the  jury  did  inform  them  in 
this  case  of  the  effect  of  their  answers  to  questions  3  and  5 
of  the  special  verdict  above  quoted;  that  is  to  say,  the  in- 
formation thus  given  to  the  jury  was  not  as  direct  and  blunt 
as  in  some  of  the  cases  heretofore  cited,  but  it  was  never- 
theless express  information  in  this  regard,  rather  than  in- 
struction from  which  the  intelligent  juror  might  infer  the 
effect  of  his  answers  upon  the  final  result 

In  Baxter  v.  0.  <&  N.  W.  B.  Co.  104  Wis.  307,  312,  80 
N.  W.  644,  there  was  a  special  verdict  consisting  of  four 
questions,  and  counsel  for  appellant  seems  to  have  raised  the 
point  that  these  questions  were  too  general  and  did  not  par- 
ticularize sufficiently ;  in  short,  that  the  special  verdict  was 
not  sufficiently  si)ecial,  and  that  the  statute  relating  to  special 
verdicts  could  only  be  satisfied  by  such  detail  of  question  that 
the  questions  need  not  be  considered  in  the  light  of  legal  prin- 
ciples given  to  the  jury  by  the  court,  which  last  would  be 
necessary  so  long  as  any  one  of  the  questions  contained  any 
mixed  proposition  of  law  and  fact.  But  this  contention  was 
overruled,  and  the  court  says,  speaking  of  the  separate  ques- 
tions of  a  special  verdict: 

"In  that  situation  it  is  necessary  to  carefully  instruct  the 
jury  regarding  the  standard  of  care  necessary  to  the  perform- 
ance of  the  duty  alleged  to  have  been  violated,  leaving  it  to 
them  to  determine  whether  the  alleged  wrongdoer  came  up 
to  the  l^al  standard  in  the  particular  instance  complained  of. 
The  questions  of  contributory  negligence,  of  proximate  cause, 
and  what  is  reasonable,  are  only,  ordinarily,  determinable  by 
viewing  evidentiary  facts  in  the  light  of  legal  principles-  The 
ultimate  fact  being  only  properly  determinable  by  viewing 
evidentiary  facts  in  the  light  of  legal  standards,  instructions 
by  the  court  in  regard  to  such  standards  are  necessary.'^ 
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From  thi8  it  must  be  apparent  that  the  forbidden  general 
infltruetions  are  not  pierely  general  rules  of  law,  because  the 
latter  may  be  given  when  necessary  to  elucidate  and  when 
applicable  to  any  particular  question  or  questions  of  the  spe- 
cial verdict^  and  when  not  given  in  such  form  as  suggests  the 
propriety  of  considering  the  effect  of  the  answer  to  the  special 
question  upon  the  final  result  of  the  case.  It  is  also  said  in 
this  case  that  it  is  proper  to  give  and  error  to  refuse  "in- 
structions requested  as  to  each  question  submitted  that  may 
be  reasonably  necessary  to  enable  the  jury  to  answer  it  in- 
telligently and  according  to  the  law  governing  the  subject 
But  no  instruction  as  to  the  effect  of  an  answer  upon  the  ulti- 
mate rights  of  the  parties  is  proper" — citing  Rycfn  v.  Bock- 
ford  Ins.  Co.  77  Wis.  611,  46  N.  W.  885,  and  Ward  v.  C,  M. 
£  8t  P.  B.  Co.  102  Wis.  215,  78  N.  W.  442. 

In  Bhyner  v.  Menasha,  107  Wis.  201,  88  N.  W.  303,  there 
was  a  special  verdict  consisting  of  eleven  questions,  and  the 
condition  of  the  record  with  reference  to  instructions  is  de- 
scribed in  the  opinion  of  the  court  as  follows : 

"It  is  impossible  to  tell  from  the  record  just  what  instruc- 
tions the  court  gave  with  reference  to  any  single  qiMjfcioii  in 
the  verdict  In  the  general  charge  the  court  refers  tMne  sev- 
eral questions,  and  does  little  more  than  state  the  claims  of 
the  respective  parties,  with  an  admonition  to  the  jury  to  find 
the  facts  according  to  the  evidence.  Turning,  now,  to  the 
plaintiff's  requests,  we  find  a  list  of  fourteen  distinct  proposi- 
tions of  law,  which  the  record  recites  were  given  and  to  which 
the  defendant  excepted.  Many  of  these  requests  contain  ab- 
stract propositions  of  law,  proper  to  have  been  given  had  the 
case  been  submitted  on  a  general  verdict,  but  distinctly  im- 
proper when  a  special  verdict  is  required.  Not  one  of  them 
is  addressed  to  any  particular  qr.cstion,  although  some  of 
them  would  have  been  proper  had  they  referred  to  and  been 
given  when  the  jury's  attention  was  being  directed  to  the 
particular  fact  for  decision-  .  .  .  The  rule  which  commends 
itself  to  our  judgment  is  as  stated  in  McDermott  v.  Jdckson, 
102  Wis.  419,  78  N.  W.  598,  and  Schaidler  v.  C.  &  N.  W.  B. 
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Co.  102  Wis.  564,  78  N.  W.  732 :  'If  a  special  verdict  be 
rendered,  the  instructions  appropriate  to  each  question, 
whether  asked  by  the  parties  or  given  by  the  court  of  its  own 
motion,  should  be  submitted  to  the  jury  in  immediate  connec- 
tion with  the  questions  to  which  they  are,  respectively,  appli- 
cable/ •  .  .  The  object  of  a  special  verdict  is  to  obtain  from 
the  jury  answers  to  certain  questions  of  fact,  without  regard 
to  their  l^al  effect  upon  the  rights  of  the  parties,  and  thus 
obtain  a  result  as  far  as  possible  free  from  sympathy  or  prej- 
udice. The  giving  of  instructions  only  applicable  to  a  gen- 
eral verdict  tends  to  defeat  that  object  and  undermines  the 
foundation  upon  which  a  special  verdict  should  stand" — cit- 
ing ^yard  V.  C,  M.  &  St.  P.  R.  Co.,  mpra. 

The  requests  to  instruct  thus  criticised  are  not  preserved 
in  the  opinion. 

In  Lyle  v.  McGormich  H.  M.  Co.  108  Wis.  81,  84  K  W. 
18,  there  was  a  special  verdict,  and  the  following  quotation 
from  the  opinion  shows  what  was  decided: 

''The  charge  is  criticised  as  being  a'  general  one,  and  not 
merely  a  series  of  directions  calculated  to  aid  the  jury  in  un- 
derstanding and  answering  the  several  questions  submitted  to 
them,  within  the  remarks  of  this  court  in  McDermott  v.  Jack- 
son, lajpiVis.  419,  78  K  W.  598 ;  Fox  v.  Martin,  104  Wis. 
581,  80  "IT.  W.  921 ;  and  Rhyner  v.  Menasha,  107  Wis.  201, 
83  N.  W.  303.  We  are  unable  to  discover  any  error  in  this 
respect  prejudicial  to  the  defendant  True,  the  court  did 
not — as  is  very  good  practice — ^take  up  each  question  and  ex- 
plain to  the  jury  its  meaning  and  their  method  of  considera- 
tion of  it.  !^  is  due  to  the  court,  however,  to  say  that  most 
of  the  questions  were  so  clear  and  unambiguous  that  such 
instruction  was  hardly  necessary.  The  charge  is  made  up  of 
general  instructions  as  to  the  weight  of  evidence,  burden  of 
proof,  and  the  conduct  of  the  jury  generally,  more  or  less  ap- 
plicable to  their  consideration  of  every  question;  but  we  do 
not  find  it  obnoxious  to  the  criticism  that  general  rules  of 
law  governing  the  rights  of  the  parties  are  given  to  the  jury 
therein  so  as  to  inform  the  latter  of  the  effect  of  their  an- 
swer either  way  to  any  interrogatories.  Ward  v.  C,  M.  & 
St.  P.  R,  Co.  102  Wis.  215,  225,  78  N".  W.  442 ;  New  Borne 
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8.  M.  Co.  V.  Simon,  104  Wis.  120,  126,  80  N.  W.  71.  '  It 
should  also  be  borne  in  mind  that  no  requests  for  specific 
instructions  with  reference  to  any  of  the  questions  were  made 
by  the  defendant,  except  as  hereafter  discussed." 

The  judgment  was  affirmed.  It  iS;  perhaps,  not  easy  to 
distinguish  between  this  case  and  Bhyner  v.  Menasha,  supra, 
in  the  absence  from  the  opinions  of  the  instructions  upon 
which  the  last-nlentioned  case  was  reversed  and  the  former 
affirmed ;  but  it  is  sufficient  to  say  here  that  in  Rhyner  v.  Me- 
nasha  the  instructions  apparently  tended  to  confuse  and  mis- 
lead the  jury,  while  in  Lyle  v.  McCormich  H.  M,  Co.,  swpra, 
the  instructions  given  in  the  same  way  had  no  such  apparent 
tendency. 

In  Musbach  v.  Wis.  C.  Co.  108  Wis.  67,  84  N.  W.  86, 
there  was  a  special  verdict,  the  sixth  question  of  which  was 
as  follows:  ^^as  the  explosion  caused  by  a  leakage  in  the 
pipes,  or  from  careless  handling  of  the  burner  or  its  attaoh^ 
ments,  connected  with  such  embossing  machine,  by  the  plaint- 
iff or  by  Charles  Wolf  I"  Eespecting  this  question  the  ooort 
charged: 

"If  you  should  determine  from  the  evidence  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  negligence  of  Charles 
Wolf  in  and  about  his  employment  in  operating  an  emboss- 
ing machine  in  the  same  room  in  which  the  plaintiff  was  at 
work,  and  further  determine  from  the  evidence  that  the  de- 
fendant exercised  reasonable  care  and  diligence  in  employing 
said  Wolf,  then  the  defendant  would  not  be  liable  for  the  in- 
jury complained  of." 

This,  of  course,  informed  the  jury  expressly  of  the  effect 
of  their  answer  to  the  sixth  question,  and  the  judgment  was 
reversed.  Sheppard  v.  Bosenkrans,  109  Wis.  58,  85  N.  W. 
199,  contained  the  same  error  as  the  case  last  mentioned, 
but  the  judgment  was  affirmed  for  want  of  separate  or  spe- 
cific exceptions  to  that  part  of  the  instructions. 

BaHlett  v.  CoUins,  109  Wis.  4Y7,  85  N.  W.  703,  wus  a 
case  in  which,  vdth  reference  to  a  special  verdict,  the  court 
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charged  the  jury  that  the  defendant  had  the  burden  of  proof 
to  show  by  the  greater  weight  of  evidence  that  both  parties 
intended  the  transaction  to  be  a  gambling  or  wagering  con- 
tract^ and  that  unless  they  did  so  the  defense  failed.  It  was 
held  that  this  was  an  instruction  applicable  only  to  a  general 
verdict  and  therefore  erroneous ;  but  it  is  apparent  that  the 
instruction  also  expressly  informed  the  jury  of  the  effect  of 
their  answer  upon  the  final  result. 

In  Mawh  v.  Hartford,  112  Wis.  40,  87  K  W.  816,  there 
was  a  special  verdict  and  judgment  thereon  against  the  de- 
fendant, who  appealed  and  the  judgment  was  affirmed;  but 
in  the  opinion  it  is  said  that  at  the  close  of  the  instructions 
directed  to  particular  questions  a  general  charge  was  given 
on  the  subject  of  negligence,  and  the  correctness  of  the  defini- 
tion of  negligence  therein  contained  was  challenged  by  the 
appellant    The  court  said : 

'Trobably  the  definitions  given  by  the  oouxt  of  legal 
terms  applicable  to  n^ligence  were  correct  enough  as  mere 
statements  of  abstract  propositions,  but  all  general  instruo- 
tions  on  the  subject  should  have  been  omitted.  ...  General 
instructions,  and  especially  the  statement  of  mere  abstract 
principles  of  law,  with  which  the  jury  have  no  possible  con- 
cern, should  be  wholly  omitted  where  a  special  verdict  is 
taken  [citing  cases].  Any  other  course  tends  to  defeat  the 
object  of  a  special  verdict." 

It  is  said  that  this  point  was  not  raised  by  a  proper  excep- 
tion, which  would  seem  to  indicate  that  a  mere  general  excep- 
tion was  insufficient,  but  that  is  not  decided. 

In  Byington  v.  Merrill,  112  Wis.  211,  88  N.  W.  26,  there 
was  a  special  verdict  and  among  the  questions  submitted  was 
the  following: 

"Had  ice  and  snow  accumulated  on  the  said  sidewalk  at 
the  time  and  place  of  the  accident,  in  a  rough,  uneven,  and 
slippery  ridge,  so  as  to  make  the  sidewalk  at  said  point  and 
time  insufficient  or  out  of  repair,  so  as  to  render  it  unsafe 
and  dangerous  for  persons  traveling  thereon  in  the  use  of 
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ordinary  care"?  (4)  If  you  answer  question  No.  2  *Yes,' 
then  had  such  defective  condition  of  said  sidewalk  existed 
for  such  time  that  the  city  authorities,  in  the  exercise  of 
ordinary  care,  ought  to  have  known  and  remedied  it  before 
the  accident?" 

The  judgment  of  the  court  below  was  reversed  upon  the 
ground,  among  others,  that  the  court  erred  "in  giving  general 
instructiona  to  the  jury,"  These  instructions  are  not  pre- 
served in  the  report  of  the  case,  but  were  given  in  the  intro- 
ductory part  of  the  charge  and  before  taking  up  and  explain- 
ing the  questions  of  the  special  verdict,  and  contained  the 
following,  which  should  be  compared  with  the  questions  of 
the  special  verdict  above  quoted  in  order  to  ascertain  the  ef- 
fect and  value  of  the  decision  in  question : 

"It  is  the  settled  law  of  this  state  that  if  snow  or  ice  has 
been  allowed  to  accumulate  on  a  way  or  walk  or  public  high- 
way of  a  city,  and  becomes  so  rough  and  uneven  as  to  make 
it  dangerous  to  those  traveling  on  it  in  the  use  of  ordinary 
care,  it  is  such  a  defect  as  may  make  the  city  liable  for  in- 
jury caused  by  it  to  one  so  traveling  upon  the  walk  or  way." 

"If  the  city  authorities,  knowing  that  a  sidewalk  is  de- 
fective and  unsafe,  or  after  having  had  sufficient  time,  in 
the  exercise  of  reasonable  diligence  or  ordinary  care,  to  dis- 
cover and  repair  or  remove  the  defect  in  the  walk,  suffer  it 
to  remaia  in  an  unsafe  and  defective  condition,  and  if  a 
person,  while  lawfully  and  in  the  exercise  of  ordinary  care 
traveling  over  the  said  sidewalk  in  such  unsafe  condition, 
becomes  injured  by  reason  of  such  defect  in  the  walk,  the 
city  becomes  liable  for  damages  sustained  by  reason  of  the 
accident" 

This  charge  undoubtedly  expressly  informed  the  jury  of 
the  effect  upon  the  liability  of  the  defendant  of  their  an- 
swers to  the  questions  of  the  special  verdict  above  quoted, 
and  the  expression  "general  instructions,"  found  in  the 
opinion  of  the  court,  has  reference  to  such  instructions. 

Oerrard  v.  La  Crosse  City  B.  Co.  113  Wis.  258,  89  N.  W. 
126,  was  a  case  submitted  to  a  jury  upon  a  special  verdict. 
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and,  to  quote  from  the  opinion :  *'The  court  gave  the  ]ury, 
against  proper  exceptions,  instructions  which  plainly  told 
them  the  legal  effect  of  their  answer  upon  the  question  of 
contributory  n^ligence."  The  judgment  was  reversed  for 
this  reason* 

Gvizman  v.  Clancy,  114  Wis.  689,  90  N.  W.  1081,  was 
submitted  upon  special  verdict,  and  it  was  said  that  the 
error  of  giving  requested  instructions  without  indicating 
their  applicability,  if  any,  to  the  questions  of  the  special 
verdict^  could  not  be  predicated  upon  an  exception  to  this 
part  of  the  charge  as  "contrary  to  law  and  contrary  to  the 
evidence."  The  judgment  below  was,  however,  reversed 
upon  the  ground  that  the  court  ihformed  the  jury  of  the  ef- 
fect of  their  answers  by  stating  under  what  circumstances  a 
party  would  be  liable,  and  by  instructing  the  jury  that  if 
they  found  "that  the  defendant  struck  the  first  blow,  but 
also  should  find  that  the  plaintiff  used  more  force  than  was 
reasonably  necessary  in  repelling  the  assault  or  defending 
himself,  then  the  plaintiff  is  not  entitled  to  recover  damages, 
but  the  defendant  would  be."  When  we  consider  that  the  spe- 
cial verdict  required  the  jury  to  find  who  committed  the  first 
assault  and  whether  the  party  first  assaulted  used  more  force 
than  was  reasonably  necessary  in  repelling  the  assault,  the 
point  of  this  decision  becomes  apparent.  Patnode  v.  West- 
enha^er,  114  Wis.  460,  90  K  W.  467,  presents  the  same 
question  as  the  last  preceding  case.  Cullen  v,  Hanisch,  114 
Wis.  24,  89  N.  W.  900,  was  submitted  on  special  verdict, 
and  the  trial  court,  before  instructing  the  jury  relative  to 
the  questions  of  the  special  verdict,  charged  the  jury  gener- 
ally and  informed  them  what  would  entitle  the  plaintiff  to 
recover. 

In  Schroeder  v.  Wis.  Cent.  R.  Co.  117  Wis.  33,  93  K  W. 
837,  where  there  was  a  special  verdict  containing  a  ques- 
tion asking  whether  the  plaintiff  was  guilty  of  contributory 
negligence,  it  was  held  proper  to  instruct  the  jury  that,  if 
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any  want  of  ordinary  care  on  the  part  of  the  plaintiff  ap- 
peared, this  would  require  an  aflSrmative  answer  to  that 
question.  In  Baumann  v.  C.  Reiss  C.  Co.  118  Wis.  330,  96 
N.  W.  139,  it  is  said  in  answer  to  an  argument  that  the 
special  verdict  submitted  was  so  framed  as  to  indicate  what 
answers  were  necessary  to  certain  questions  to  enable  the 
plaintiff  to  recover: 

"It  has  not  yet  been  held  error  for  a  trial  court  to  include 
in  a  special  verdict  undisputed  matters^  and  direct  answers 
to  be  made,  or  not  to  frame  the  verdict  so  as  to  disguise  the 
effect  of  particular  questions  upon  the  final  result*^ 

In  this  case,  also,  instructions  stating  to  the  jury  what 
they  were  required  to  be  convinced  of,  or  to  find,  in  order  to 
be  able  to  answer  a  designated  question  in  the  affirmative, 
were  approved.  To  the  same  effect  is  Walker  v.  Ontario, 
118  Wia  564,  95  N.  W.  1086,  where  there  was  a  special 
verdict,  and  the  requirements  of  the  law  respecting  the  mat* 
,  ters  covered  by  a  designated  question  were  stated  to  the  jury. 

In  Kdiser  v.  Numrmrdor,  120  Wis.  234,  97  N.  W.  932, 
there  was  a  special  verdict,  the  parts  of  the  instructions  ex- 
cepted to  are  quoted  in  the  opinion,  and  a  chai^  stating-the 
general  rules  of  law  applicable  to  a  particular  question  odE 
the  verdict  is  approved  and  the  judgment  affirmed.  In 
Schrunk  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946,  where 
there  was  a  special  verdict,  a  charge  stating  the  general  rulee 
of  liability  of  towns  where  such  general  rules  were  not  perti- 
nent to  the  understanding  or  explanation  of  any  particular 
question  of  the  special  verdict,  although  it  did  not  expressly 
or  by  necessary  implication  inform  the  jury  of  the  effect  of 
their  answers,  was  criticised,  but  not  decided  to  be  reversible 
error.  Lyon  v.  Gramd  Rapids,  121  Wis.  609,  99  N.  W.  311, 
presents  an  instructive  contrast,  because  it  was  there  held  er- 
ror to  refuse  an  instruction  which  informed  the  jury  of  the 
following  rule  of  law  relating  to  a  particular  question  of  the 
special  verdict,  viz. :  "Since  plaintiff  knew  of  the  defect  in 
the  walk,  it  was  her  duty  to  use  greater  care  than  she  would 
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otherwise  have  been  required  to  use  in  order  to  come  up  to 
the  standard  of  ordinary  care."  At  the  same  time  it  was 
held  error  to  instruct  the  jury  in  regard  to  the  law  applicable 
to  the  ultimate  facts;  that  is  to  say,  with  reference  to  the 
ultimate  liability  of  either  party. 

In  Hughes  v.  C,  St.  P.,  M.  &  0.  R.  Co.  122  Wis.  258,  9& 
N.  W.  897,  where  there  was  a  special  verdict^  instructions 
quoted  in  the  opinion,  consisting  of  general  rules  of  law  de- 
fining or  fixing  the  duty  of  the  party,  but  applicable  to  the 
designated  question,  were  approved.  The  same  kind  of  in- 
structions were  approved  in  Lighffooi  v.  Wirmebago  T.  Co. 
123  Wis.  479,  102  N.  W.  30,  where  there  was  a  special  ver- 
dict, and  the  instructions  will  be  found  quoted  in  the  opin- 
ion; and  also  in  Mueller  v.  N.  W.  Iron  Co.  125  Wis.  326, 
104  'N.  W.  67,  under  similar  circumstances.  In  Alft  v. 
CUntofwtlle,  126  Wis.  334,  105  N.  W.  561,  where  there  was 
a  special  verdict,  and  the  jury  were  instructed  that,  "if  the 
city  authorities  do  not  use  reasonable  diligence  in  discover- 
ing and  repairing  defects,  then  they  are  legally  at  fault  in 
that  regard,  whether  an  accident  result  or  not,"  the  judg- 
ment was  affirmed,  presumably  on  the  ground  that  "legally 
at  fault"  meant  ^^egligent"  rather  than  "liable,"  or  upon 
the  groimd  that  the  objection  to  this  part  of  the  charge,  as  in- 
forming the  jury  of  the  result  of  their  answers,  was  not 
raised  by  proper  exception. 

In  Meyer  v.  Home  Ins.  Co.  127  Wis.  293,  106  K  W. 
1087,  there  was  a  special  verdict,  and  with  reference  to 
certain  questions  thereof  inquiring  into  a  defense  of  fraud 
the  court  charged : 

"As  to  the  third,  fourth,  and  fifth  questions,  the  burden 
of  proof  is  upon  the  afiirmative  of  the  question,  and,  inas- 
much as  such  affirmative  answer  will  prove  fraud,  you  will 
not  answer  either  of  the  last  three  questions  by  *Yes'  unless 
you  are  satisfied  by  a  clear  preponderance  of  all  the  evi- 
denoe  in  the  case  that  such  affirmative  answer  is  true  and 
correct" 
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This  was  claimed  to  be  erroneous  because  it  informed  the 
jury  of  the  effect  of  their  answers  and  the  opinion,  at  least 
by  implication,  sustains  this  view. 

In  Van  de  Bogart  v,  Marinette  &  M.  P.  Co.  127  Wis. 
104,  106  N.  W.  805,  where  there  was  a  special  verdict,  tliere 
was  an  instruction  quoted  in  the  opinion  which  did  inform 
the  jury  of  the  effect  upon  the  final  result  of  a  finding  that 
the  injury  was  the  result  of  pure  accident,  although  it  may 
be  observed  that  there  was  no  question  of  the  special  verdict 
expressly  cfdiing  for  a  finding  on  that  proposition.  But  the 
court  went  further  and  said: 

"Another  instruction  informed  them  generally  as  to  the 
duty  of  the  master  to  furnish  a  safe  place  for  his  servants  to 
perform  their  duties.  This  was  not  required  to  inform 
them  of  what  constituted  a  reasonably  safe  place  and  mani- 
festly apprised  them  of  the  legal  effect  of  a  finding  that  the 
master  had  failed  in  his  duty  in  this  respect.'' 

Van  de  Bogart  v.  Marinette  &  M.  P.  Co.,  upon  the  second 
appeal,  is  reported  in  132  Wis.  367,  112  N.  W.  443,  and  it 
was  argued  that  the  same  error  for  which  the  case  was  for- 
merly reversed  was  repeated  on  the  second  trial.  But  this 
court,  affirming  the  judgment,  holds  otherwise.  Nevertheless 
on  the  second  trial  the  jury  were  instructed: 

"Our  statute  provides  that  the  owner  or  manager  of  every 
place  where  persons  are  employed  to  perform  labor  shall  se- 
curely guard  or  fence  all  shafting  which  is  so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their  duties.'' 

"The  failure  to  guard  or  fence  a  set-screw  on  a  shaft  so 
located  as  to  be  dangerous  to  employees  while  in  the  dis- 
charge of  their  duty  would  be  negligence." 

These  instructions  were  given  in  connection  with  the  third 
question  of  the  special  verdict^  were  duly  excepted  to,  error 
was  assigned,  and  it  was  argued,  and  the  claim  distinctly 
made  and  presented  to  this  court  in  subdivision  4  of  appel- 
lant's brief,  that  these  were  general  propositions  of  law,  the 


Digitized  by  VjOOQ IC 


AUGUST  TERM,  1907.  285 

Banderob  t.  Wis.  Cent  R.  Co.  133  Wis.  249. 

giving  of  which  clearly  informed  the  jury  of  the  effect  of 
their  answers  upon  the  rights  of  the  parties. 

In  J.  H.  Clark  Co.  v.  Bice,  127  Wis.  451,  106  N.  W.  231^ 
there  was  a  special  verdict,  and  one  of  the  questions  was 
whether  the  defendant  in  giving  the  note  in  question  relied 
upon  certain  representations.  It  was  held  error  to  refuse  to 
instruct  the  jury  "to  the  effect  that  if  the  defendant  had  full 
opportunity  to  investigate  the  operation  of  the  device,  and 
there  was  no  concealment  nor  fraud  on  the  part  of  the  plaint- 
iff, then  it  became  the  duty  of  the  defendant  to  investigate 
and  form  his  own  opinion  as  to  the  value  and  utility  of  the 
device,  and  he  could  not  rely  upon  mere  expressions  of  opin- 
ion made  by  the  officers  or  agents  of  the  company.** 

In  Howard  v.  Beldenville  L.  Co.  129  Wis.  98,  108  K  W. 
48,  where  there  was  a  special  verdict,  the  instructions  held 
to  be  erroneous,  because  general  instructions,  are  not  pre- 
served in  the  opinion  of  the  court  and  the  case  cannot  be 
considered  as  more  than  an  affirmation  of  the  rule  laid  down 
in  the  many  cases  upon  that  point  herein  referred  to. 

In  Horn  v.  La  Crosse  Box  Co.  131  Wis.  384,  111  N.  W. 
522,  where  there  was  a  special  verdict,  the  plaintiff  in  a  per- 
sonal injury  case  as  appellant  argued  that  the  following  in- 
structions violated  the  rule  that  the  court  should  not  advise 
the  jury  of  the  effect  of  their  answers.  These  instructions 
so  excepted  to  were  as  follows: 

"If  the  plaintiff  knew  that  there  was  a  rapidly  revolving 
knife  or  knives  at  the  edge  of  the  lower  hopper,  that  his 
hand  was  liable  to  come  in  contact  therewith  in  attempting 
to  take  hold  of  the  hopper,  he  must  be  held  to  have  appre- 
ciated the  danger  and  assumed  the  risk  in  attempting  to  do 
the  work,  although  by  the  express  direction  of  the  defend- 
ant The  true  test  as  to  whether  a  minor  has  assumed  the 
ordinary  risks  of  his  employment^  or  is  guilty  of  contributory 
negligence,  is  n^ot  whether  he  in  fact  knew  and  compre- 
hended the  danger,  but  whether  under  the  circumstances  he 
ought  to  have  known  and  comprehended  such  danger." 
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The  court  said: 

"Counsel  do  not  point  out  definitely  wherein  the  instruc- 
tions complained  of  violate  such  rule,  and  we  are  unable  to 
discover  the  suggested  difficulty.  The  instructions  were  not 
given  generally  in  the  case,  but  with  reference  to  the  particu- 
lar question  to  which  they  were  supposed  to  apply.  That 
question  covered  the  phase  of  contributory  negligence  de- 
nominated ^assumption  of  the  risk,*  and  negligence  of  the 
plaintiff  as  regards  his  personal  safety  inconsistent  with  that 
which,  considering  his  age  and  intelligence,  he  ought  to  have 
known.  Therefore  it  was  legitimate  for  the  court  to  instruct 
the  jury  as  to  what  constituted  contributory  negligence  in 
those  aspects  of  the  case,  in  order  that  they  might  answer 
the  question  intelligently." 

In  Walker  v.  Simmons  Mfg.  Co.  131  Wis.  542,  111  N.  W. 
694,  where  there  waa  a  special  verdict  and  the  defendant  ap- 
pealed from  a  judgment  against  it,  it  is  said: 

"Error  is  assigned  in  the  charge  and  refusal  to  charge. 
Respecting  the  third  question  of  the  special  verdict,  as  to 
whether  the  place  furnished  by  defendant  was  a  reasonably 
safe  place,  the  court  charged :  ^The  law  requires  that  the  em- 
ployer shall  securely  guard  or  fence  shafting  which  is  so 
located  as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duties;  and  if  you  find  that  the  shafting  in  question, 
under  all  the  facts  and  circumstances  proven,  was  so  located 
as  to  be  dangerous  to  the  plaintiff  in  the  discharge  of  his 
duties  in  the  line  of  his  employment  at  the  time  of  the  in- 
jury to  him,  you  should  answer  the  question  "No." '  This 
charge  is  criticised  on  the  ground  that  the  court  told  the  jury 
the  effect  of  their  answer.  True,  the  court  told  the  jury 
what  the  law  reqidred  respecting  the  guarding  of  dangerous 
shafting,  but  did  not  tell  them  the  effect  of  a  finding  either 
way  upon  the  question.'' 

In  Block  V.  Am.  Ins.  Co.  132  Wis.  150,  112  N.  W.  45, 
certain  portions  of  the  charge  quoted  in  the  opinion  were  ex- 
cepted to  upon  this  ground,  but  it  was  held  that  the  giving  of 
such  general  rules  of  law  as  are  there  indicated  applicable  to 
the  questions  of  the  special  verdict  did  not  suggest  the  effect 
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of  the  answers  to  such  questions  upon  the  final  judgment  to 
be  rendered  and  was  not  error.  Lyttle  v.  Ooldbergj  131  Wis. 
613,  111  N.  W.  718,  was  a  case  in  which  the  instructions 
very  obviously  indicated  to  the  jury  the  tendency  of  the 
answers  in  their  ultimate  effect  The  instructions  were  crit- 
icised, but  this  court  declined  to  reverse  the  judgment  on 
this  ground,  because  there  could  have  been  little  doubt  that, 
aside  from  the  instructions,  the  jury  fully  understood  the 
legal  effect  of  their  answers. 

It  is  believed  that  the  foregoing  presents  a  fairly  com- 
prehensive resume  of  the  decisions  of  this  court  upon  the 
questions  raised  by  appellant  with  reference  to  the  four  par- 
agraphs of  the  charge  above  quoted  and  upon  analogous  ob- 
jections. With  the  exception  of  Reed  v.  Madison,  85  Wis. 
667,  56  N.  W.  182,  which  goes  too  far  in  sustaining  a  charge 
of  the  kind  under  consideration,  and  Meyer  v.  Home  Ins. 
Co.  127  Wis.  293,  106  K  W.  1087,  and  Van  de  BogaH  v. 
Marinette  &  M.  P.  Co.  127  Wis.  104,  106  N.  W.  805,  which 
go  too  far  in  the  opposite  direction,  the  cases  are  fairly  har- 
monious. The  three  cajses  last  mentioned  should  be  limited 
accordingly.  From  the  other  decisions  referred  to  it  must 
be  apparent  that:  (1)  It  is  reversible  error  for  the  trial  court 
by  instruction,  to  the  jury  to  inform  the  jury  expressly  or  by 
necessary  implication  of  the  effect  of  an  answer  or  answers 
to  a  question  or  questions  of  the  special  verdict  upon  the  ulti- 
mate right  of  either  party  litigant  to  recover  or  upon  the  ulti- 
mate liability  of  either  party  litigant  (2)  By  the  term 
"general  instructions,"  in  this  connection,  is  meant  such  in- 
structions as  are  appropriate  only  to  a  general  verdict,  and 
which  also  inform  the  jury  of  the  effect  of  their  answers  upon 
the  final  result  (8)  The  giving  to  the  jury  of  general  rules 
of  law  appropriate  to  the  particular  question  of  the  special 
verdict  in  connection  with  which  such  rules  are  given  is  not 
error.  (4)  A  charge  otherwise  proper  is  not  erroneous 
merely  because  an  intelligent  juror  might  be  able  to  infer 
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therefrom  the  effect  upon  the  final  result  of  his  answers  to  the 
special  questions.  (5)  All  parts  of  the  charge  bearing  upon 
a  particular  question  of  the  special  verdict,  whether  given  by 
the  court  of  its  own  motion  or  at  the  request  of  either  party, 
should  be  given  together  in  connection  with  the  submission 
of  that  question  to  the  jury,  and  the  failure  so  to  do  will  be 
considered  error  when  it  appears  to  this  court  that  the  jury 
were  misled  thereby,  but  not  otherwise. 

Applying  these  rules  to  the  charge  in  question,  we  find 
that  the  first  paragraph  of  the  charge  above  quoted  properly 
relates  to  the  second  question  of  the  special  verdict  and  is 
appropriate  to  that  question  only.     The  second  paragraph 
relates  to  the  fifth  and  sixth  questions  of  the  fecial  verdict 
and  is  appropriate  to  these  questions  only.     The  third  para- 
graph is  appropriate  to  the  seventh  question  of  the  special 
verdict    The  remainder  of  the  charge  above  quoted  expi*essly 
relates  to  the  eighth  question  of  the  special  verdict  and  is 
appropriate  to  that  question.    The  charge  is  not  of  that  kind 
or  class  which  informs  the  jury  of  the  effect  of  their  an- 
swers upon  the  final  result.     The  general  rules  of  law  there 
given  are  appropriate  to  particular  questions.     The  failure 
to  give  the  first,  second,  and  third  paragraphs  in  connec- 
tion with  the  remainder  of  the  charge  relating  to  the  sec- 
ond, fifth,  and  seventh  questions,  or  to  designate  expressly 
these  questions  therein,   while  irregular,  was  not  in   this 
case,  considering  the  form  of  the  verdict  and  the  matter 
charged,  such  a  departure  from  correct  practice  as  to  mis- 
lead  the  jury.     It  would  have  been  proper  to  refuse  several 
of  the  requested  instructions  because  they  did  not  expressly 
designate  the  particular  question  of  the  special  verdict  to 
which  they  were  directed ;  but  the  court  having  given  them 
and  the  instructions  being  in  other  respects  appropriate  to 
particular  questions  of  the  special  verdict,  and  there  having 
been  no  such  objection  taken  at  the  time  by  appellant,  there 
is  in  this  no  sufficient  ground  for  reversing  the  judgment  of 
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^  the  court  below.  We  find  no  reversible  error  in  the  instruc- 
tions of  the  court  to  the  jury,  either  in  the  use  of  the  words 
"depot  grounds,"  the  generality  of  the  instructions,  or  the 
definitions  of  negligence  and  contributory  negligence.  The 
requests  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant and  to  give  definite  specified  answers  to  the  several 
questions  of  the  special  verdict  were  properly  refused,  and 
the  advisory  matters  requested  seem  to  have  been  sufficiently 
covered  by  the  charge  given. 

With  reference  to  the  admission  of  evidence,  we  perceive 
no  serious  or  reversible  error  in  using  in  a  question  the  words 
"depot  groimds"  to  identify  the  place  in  question.  The  evi- 
dence on  the  part  of  the  plaintiff  that  there  were  at  times 
four  trucks  on  the  platform,  although  there  was  at  the  time 
of  plaintiff's  injury  but  one,  was  competent  as  bearing  upon 
the  negligence  of  the  defendant  in  maintaining  these  wires 
where  it  did.  Permitting  the  witness  to  testify  that  these 
wires  were  probably  down  more  times  than  they  were  up 
was  harmless  error,  if  error  at  all,  and  the  evidence  that 
since  the  accident  there  was  a  fence  built  between  the  brick 
platform  and  the  grass  plat  came  in,  not  in  response  to  ques- 
ti(ms  calling  for  such  evidence,  but  upon  an  examination  of 
defendant's  station  agent  by  plaintiff,  in  which  witness  was 
asked  and  answered  without  objection  as  follows: 

"C«  State  what  was  along  the  easterly  side  of  the  walk 
leading  from  the  platform  to  Church  street  and  immediately 
between  that  lawn  and  walk,  if  anything,  from  the  time  that 
you  went  there  in  1904  down  to  the  present  time.  A.  There 
has  been  nothing  there,  with  the  exception  of  the  fence  that 
is  there  now." 

It  was  now  in  evidence  that  there  was  a  fence  there  all 
the  time,  including  the  time  of  the  accident,  and  the  plaint- 
iff sought  to  correct  this  by  asking:  "C.  Was  that  fence 
placed  there  prior  to  this  accident  in  August,  1905  ?"  To 
this  the  defendant  objected,  the  objection  was  overruled,  and 
Vol.  183—19 
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the  witneas  answered  "No,  sir."  The  defendant,  having  per- 
mitted the  first  question  and  answer  without  objection,  could 
not  properly  object  to  the  correction  of  that  answer  in  the 
particular  mentioned. 

It  is  urged  upon  us  that  the  damages  are  exoessiva  The 
plaintiff  is  an  unmarried  woman  aged  twenty-five  years, 
and  the  evidence  tends  to  show  that  her  right  arm  was  so 
seriously  disabled  as  to  make, it  impossible  for  her  to  dress 
herself  without  assistance  and  to  disable  her  from  work  of 
any  kind,  that  there  seems  to  be  anchylosis  of  the  elbow  joint, 
and  the  attending  physician  testified  that  in  his  opinion  that 
condition  would  continue  and  the  disability  remain  perma- 
nent It  is  impossible  for  this  court  to  say  under  such  cir- 
cumstances that  the  verdict  was  the  result  of  passion,  prej- 
udice, or  ignorance.  Donovan  v.  C.  &  N.  W.  B.  Co.  93 
Wis.  373,  67  N.  W.  721. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Zabkik,  Respondent,  vs.   C.  Ruiss  Coal  Compavt,  Ap- 
pellant 

October  IS— November  5, 1907. 

Master  and  servant:  Negligence:  PersoTial  injuries:  Triat:  Nonsuit: 
Directed  verdict:  Special  verdict:  Inconsistent  findings:  Suf- 
ficiency of  questions  submitted:  Refusal  to  submit  questions: 
Assumption  of  risk:  Unavoidable  accidents:  Instructions  to 
jury:  Prejudicial  error:  Reception  of  evidence:  Expert  testi- 
mony: Competency. 

1.  In  an  action  hj  a  aenrant  for  personal  Injuries  the  evidence, 

stated  In  the  <9lnlon,  Is  held  sufficient  to  sustain  findings  for 
the  plaintiff,  and  to  sustain  the  denial  of  defendant's  motions 
for  nonsuit,  directed  verdict,  amendment  of  the  verdict,  and 
Judgment  notwithstanding  the  verdict 

2.  In  an  action  by  a  servant  for  personal  Injuries  caused  by  a  de- 

fective lever  fastening  the  door  of  a  coal  car,  a  finding  of  the 
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Bpecial  yerdict,  on  snfflclent  evidence,  that  a  proper  Inspection 
would  hare  revealed  the  defect  In  time  for  defendant  to  have 
repaired  it  or  taken  the  car  from  the  track,  is  held  not  incon- 
sistent with  findings  that  one  of  plaintiff's  witnesses  had  not 
informed  defendant's  foreman,  prior  to  the  injury,  of  the  defect 
in  the  lever,  and  that  the  defendant  had  no  actual  notice  or 
knowledge  of  the  defective  condition  of  the  lever  in  time  to 
have  repaired  it  or  to  have  taken  the  car  off  the  track  before 
the  plaintiff  was  Injured. 
S.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 
fective lever  fastening  the  door  of  a  coal  car,  the  court,  as  part 
of  a  special  verdict,  submitted  questions  whether  the  plaintiff 
knew  or  ought  to  have  known  of  the  defect  in  the  lever,  and 
also  whether  the  plaintiff  was  guilty  of  any  want  of  ordinary 
care  contributing  to  the  injury.  The  Jury  were  instructed  that 
assumption  of  risk  was  a  species  of  contributory  negligence. 
Held,  that  the  questions  submitted  fully  covered  the  question  of 
assumption  of  risk,  and  it  was  not  error  to  refuse  to  submit  an 
additional  question,  whether  a  person  of  ordinary  care  and  pru- 
dence ought  to  have  anticipated  that  an  accident  such  as  hap- 
pened to  the  plaintiff  was  liable  to  occur. 

4.  In  such  case  the  court  also  fully  instructed  the  Jury  on  the  sub- 

ject of  unavoidable  accidents,  and  it  was  held  no  error  to  refuse 
to  submit,  as  part  of  the  special  verdict,  an  inquiry  whether  the 
injury  received  by  the  plaintiff  was  due  to  such  an  accident 

5.  In  an  action  for  personal  injuries  to  a  servant  it  is  held  that  the 

instructions  given  did  not  inform  the  Jury  of  the  effect  of  their 
answers  to  the  questions  presented  in  the  special  verdict 

6.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 

fective lever  fastening  the  door  of  a  coal  car,  it  was  not  error 
for  the  court  to  instruct  the  Jury  that  it  was  the  duty  of  the  de- 
fendant to  make  a  proper  inspection  where,  as  shown  by  the 
evidence,  the  inspection  made  was  quite  general,  and  from  it 
the  Jury  might  have  found  that,  if  a  proper  inspection  had  been 
made,  it  would  have  revealed  the  defect  in  the  lever. 

7.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 

fective lever  fastening  the  door  of  a  coal  car,  the  court,  in  sub- 
mitting to  the  Jury  the  question  of  ordinary  care  on  the  part 
of  the  plaintiff,  instructed  them  that  in  answering  this  question 
they  were  to  consider,  among  other  things,  whether  the  cause 
of  the  opening  of  the  door  was  or  was  not  an  unavoidable  ac^ 
cident,  and  that  if  such  cause  was  unknown,  or  could  not  be 
definitely  ascertained,  then  so  far  as  the  case  was  concerned 
they  should  find  It  was  such  an  accident.  The  Jury  found  on 
sufficient  evidence  that  the  lever  was  defective  and  that  the  de- 
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fendant  ought  to  have  known  of  such  defect  In  time  to  have  re- 
paired it  or  taken  the  car  off  the  track,  and  in  favor  of  plaint- 
iff on  all  facts  necessary  to  entitle  him  to  recover  by  reason  of 
such  defect.  No  effort  was  made  by  defendant  to  show  that 
the  lever  was  not  defective  or  that  such  defect  was  not  the 
proximate  cause  of  the  injury,  but  it  did  offer  proof  of  inspec- 
tion on  the  day  before  the  injury.  The  Jury*  were  instructed 
that  when  a  thing  is  shown  to  be  under  the  management  of 
the  defendant  or  its  servants,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care.  Held,  that  this  instruc- 
tion, whether  applicable  to  the  facts  or  not,  was  not  prejudicial 
to  defendant. 

8.  The  scope  of  expert  evidence  is  not  restricted  to  matters  oi 

science,  art,  or  skill,  but  extends  to  any  subject  in  respect  to 
which  one  may  derive  by  experience  special  and  peculiar  knowl- 
edge. 

9.  Opinion  evidence  may  properly  be  given  as  to  the  very  point  the 

Jury  are  to  decide,  when  such  point  is  within  the  field  of  expert 
evidence,  and  the  question  is  based  upon  undisputed  facts  or  as- 
sumed facts  warranted  by  the  record. 
10.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 
fective lever  fastening  the  door  of  a  coal  car,  answers  to  qQe» 
tlons:  "If  the  handle  is  perfectly  straight,  what  effect  does  that 
have  on  the  slide?"  and  "Would  a  car  door  be  reasonably  safely 
locked  if  the  catches  held  the  latches  on  the  door  by  half  an 
inch,  and  the  car  was  subject  to  the  general  uses  to  which  it  is 
put  in  running  upon  these  trestles  and  making  the  turns?"  are 
held  not  to  have  invaded  the  province  of  the  Jury,  where  the 
witnesses  interrogated  were  machinists  of  wide  experience,  had 
made  thorough  examination  of  the  car,  and  understood  the  rela- 
tlons  of  all  its  parts  and  the  principles  upon  which  they  worked. 


AppKATi  from  a  judgment  of  the  circuit  court  for  Mani- 
towoc county :  Michael  Kiewan,  Circuit  Judge.    Affimied. 

This  action  was  commenced  by  the  plaintiflF,  who  was  en- 
gaged in  the  coal  yards  of  the  defendant  in  the  city  of  Mani- 
towoc, Wisconsin,  to  recover  damages  for  personal  injuries 
sustained  by  him  on  Monday,  July  18, 1904.  At  the  time  of 
the  injury  the  defendant  was  engaged  in  running  cars  of  coal 
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over  its  tracks  in  itA  yard  upon  a  trestle  some  thirty  feet 
above  the  place  where  plaintiff  was  at  work,  unloading  soft 
coal  from  the  steamer  Siberia,  and  several  cars  were  beipg 
operated  along  the  tracks  for  that  purpose.  The  plaintiff 
was  a  laborer  and  had  been  working  around  the  coal  docks 
for  several  years.  He  was  at  work  on  the  ground  level  un- 
der the  track  where  the  cars  were  being  operated.  There 
was  a  cable  in  constant  motion,  running  from  west  to  east, 
turning  a  loop  at  the  end  of  the  dock,  and  running  thence  oa 
what  was  called  track  Ko.  4,  along  the  south  side  of  the 
dock,  then  coming  to  another  loop  or  curve  and  turning  to- 
ward the  north  until  it  came  upon  the  straight  track  running 
east  and  called  track  No.  3.  The  cars  are  gripped  on  the 
cable,  and  the  cable  keeps  turning  around  the  loops  and  takes 
the  cars  all  aroimd  the  dock  and  around  the  curve  or  loop 
upon  the  trestlework  The  rails  on  which  the  cars  run  are 
twenty-seven  inches  apart  The  cars  are  made  to  a  bevel; 
that  is,  the  top  is  wider  than  the  bottom.  At  each  side  of 
the  car  is  a  door  and  at  each  side  of  the  door  are  two  latches, 
and  there  are  two  hooks  at  the  bottom  of  the  car  into  which 
the  latches  go.  There  is  a  grip  at  the  front  of  the  car  which 
grips  the  cable;  also  slides  back  of  the  car  and  levers.  The 
slides  go  underneath  the  car  and  the  hooks  fasten  into  the 
slides  below.  When  the  slides  work,  the  hooks  work  on  the 
slides  and  release  the  door.  There  is  a  plank  over  the  top 
of  the  door  on  which  the  hinges  are  placed,  and  also  one 
hinge  from  the  bottom  of  the  car,  through  which  is  a  bolt 
upon  which  the  door  swings.  The  purpose  of  the  catches 
is  to  hold  the  door  closed,  and  do  hold  it  closed  when  the 
latch  on  the  car  door  is  in  the  hook.  Underneath  the  car  on 
each  side  is  what  is  called  a  slide.  Hooks  are  placed  on 
this  slide  and  are  attached  to  the  lever  at  the  rear  of  the  car. 
The  door  opens  with  the  lever  at  the  rear  and  also  with  the 
grip  or  tripper  which  is  underneath  the  car.  When  the  slide 
moves  forward  the  catches  move  to  the  back  end  aud  thus  re- 


Digitized  by  VjOOQ IC 


294         SUPREME  COURT  OF  WISCONSIN.     [Nov. 
Zarnik  y.  0.  Beiss  Coal  Ck>.  133  Wis.  290. 

lease  the  door.  When  the  slide  is  moved  backward  that 
throws  the  hooks  ahead  again  and  closes  the  door.  Every 
twelve  feet  are  two  planks  in  which  there  are  holes,  also  bolts, 
and  when  the  tripper  gets  over  this  block  it  opens  the  car — 
releases  the  door.  The  cars  are  also  provided  with  handles, 
the  purpose  of  which  is  to  dump  the  coal  in  case  there  are  no 
dump  planks.  This  handle  is  plax^  in  the  back  end  of  the 
slot  of  the  slide.  It  fits  pretty  tight,  and  is  attached  to  the 
back  of  the  car  by  a  kind  of  clamp  into  which  the  handle  fits 
with  a  bolt  through  it  The  handle  turns  at  a  point  where  it 
connects  with  the  car,  and  at  the  point  where  attached  to 
the  car  it  is  bent  off  on  an  angle  to  regulate  the  slide  so  that 
the  hook  will  catch  well  on  the  latches.  At  the  time  of  the 
injury  this  handle  was  bent  about  one  and  one-half  inches, 
and  the  actual  bearing  of  the  catches  on  the  latches  of  the 
door  was  not  more  than  about  half  an  inch.  The  plaintiff 
was  at  work  at  the  hard-coal  shed  at  a  point  just  beneath  the 
trestle  where  the  cars  turned  from  track  No.  4  to  No.  3,  and 
the  door  of  the  car,  by  reason  of  being  improperly  locked  on 
account  of  the  defective  lever,  opened  and  dumped  the  coal 
upon  plaintiff,  causing  the  injury  complained  of. 
The  jury  returned  the  following  verdict: 

"(1)  Was  the  falling  or  dumping  of  the  coal  from  car  No. 
14  upon  the  plaintiff  caused  by  the  opening  or  release  of  the 
left-hand  door  of  the  car  when  it  was  passing  above  the  place 
where  plaintiff  was  then  working?  A.  (by  the  court).  Yes. 
(2)  At  that  time,  was  it  the  fact  that  the  left  handle  or  lever, 
which  was  at  the  back  of  the  car  and  was  used  for  dumpinjg 
the  car  by  hand,  was  not  sufficiently  bent  at  the  point  where 
it  turns  on  a  pivot  so  as  to  allow  the  slide  to  which  the  locks 
or  catches  are  attached  to  spring  back  far  enough  for  the 
catches  to  grasp  and  hold  with  reasonable  safety  the  iron 
projections  on  the  left  door  of  the  car!  A,  Yes.  (3)  Was 
the  car,  in  the  usual  operation  thereof,  subjected  to  some  de- 
gree of  jarring  or  straining  in  passing  over  the  loop  or  carve 
in  the  track  above  the  place  where  plaintiff  was  working 
when  injured?    A.  Yes.     (4)  If  your  answer  to  the  second 
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question  be  Tes/  then  was  the  defective  condition  of  the 
lever,  which  your  answer  to  the  second  question  finds  to  have 
then  existed^  the  cause  of  the  opening  or  release  of  the  left 
door  when  the  car  passed,  or  soon  after  it  passed,  over  the 
loop  and  onto  the  track  or  trestle  No.  3,  and  was  just 
above  the  place  where  plaintiff  was  working  when  injured  ? 
A.  Yes.     (5)  If  your  answer  to  the  fourth  question  be  *Yes,' 
then,  on  the  morning  of  the  day  on  which  plaintiff^s  injury 
occurred,  and  before  it  occurred,  was  defendant's  assistant 
foreman,  Adler,  informed  by  defendant's  employee,  Julius 
Biermann,  that  the  lever  was  defective?    A.  No.     (6)  If 
your  answer  to  the  fourth  question  be  ^Tes,'  then  did  defend- 
ant, through  either  of  its  proper  representatives  who  were 
charged  with  the  duty  of  inspecting  and  keeping  the  cars 
in  proper  condition  and  repair,  have  actual  notice  or  knowl- 
edge of  the  defect  in  the  lever  in  time  to  have  repaired  it  or 
to  have  taken  the  car  off  from  the  track,  in  the  exercise  of 
ordinary  care  and  diligence  and  before  ihe  plaintiff  was  in- 
jured?   A.  No.     (6i)  If  your  answer  to  the  sixth  question 
be  'No,'  then  if  the  defendant,  through  its  said  representa- 
tives, had  exercised  ordinary  care  and  vigilance  in  such  in- 
spection, would  said  representatives  or  either  of  them  have 
thereby  learned  of  the  defect  in  the  lever  in  time  to  have  re- 
paired it  or  to  have  taken  the  car  off  from  the  track,  in  the 
exercise  of  the  aforesaid  degree  of  care  and  diligence  and  be- 
fore plaintiff  was  injured?     A.  Yes.   (7)  If  your  answer 
to  either  the  sixth  question  or  to  question  6^  be  *Yes,'  then 
was  the  failure  of  the  defendant,  through  its  said  repre- 
sentatives, to  repair  the  defect  in  the  lever,  or  to  remove  the 
car  from  the  track  before  plaintiff  was  injured,  the  proxi- 
mate cause  of  his  injury?    A.  Yes.     (8)  If  your  answer 
to  the  fourth  question  be  *Yes,'  then  (1)  did  the  plaintiff 
know,  or  (2)  by  the  exercise  of  ordinary  care  on  his  part 
would  he  have  learned,  of  the  defective  condition  of  the  lever 
before  he  was  injured?     A.   (1)   Plaintiff  did  not  know. 
(2)  By  the  exercise  of  ordinary  care  he  would  not  have 
BO  learned.     (9)  Was  plaintiff  guilty  of  any  want  of  ordi- 
nary care  on  his  part  which  contributed  to  produce  his  in- 
jury?   A.  No.     (10)  If  the  court  shall  be  of  the  opinion 
that  plaintiff  is  entitled  to  judgment  in  his  favor,  what  sum 
will  reasonably  compensate  him  for  his  injury  ?    A.  $1,350." 
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Judgment  for  plaintiff  upon  the  verdict  was  entered  for 
the  sum  of  $1,350,  together  with  interest  and  costs.  The  de- 
fendant appeals  and  assigns  error. 

For  the  appellant  there  was  a  brief  by  Vilas,  Vilas  d  Free- 
iTum,  and  oral  argument  by  E.  P.  Vilas. 

E.  L.  Kelley,  for  the  respondent 

Kebwin,  J.  1.  The  first  contention  made  by  appellant  is 
that  the  court  erred  in  denying  defendant's  motions  for  non- 
8uit>  directed  verdict^  to  amend  the  verdict^  and  for  judg- 
ment iiotwithstanding  the  verdict  This  argument  involves 
the  sufficiency  of  the  evidence  to  support  the  findings  of  the 
Jury.  The  negligence  relied  upon  was  the  defective  condi- 
tion of  tiie  car,  in  consequence  of  which  lihe  car  door  became 
open  at  a  point  before  the  dumping  place  was  reached  and 
diimped  the  coal  upon  the  plaintiff.  The  evidence  tends  to 
establish  that  the  lever  at  the  back  of  the  ear  used  for  hand 
duinjpihg  did  not  have  sufficient  bend  so  as  to  admit  of  proper 
locating  o^  the  door  latch  of  the  car,  in  consequence  of  which, 
while  the  car  was  nmning  upon  the  track,  the  door  became 
open  and  suffered  the  load  to  dump  upon  plaintiff.  There  is 
evidence  that  a  door  latched  or  locked  in  the  manner  in  which 
the  car  door  in  question  was  at  the  time  of  the  injury  was  de- 
fective, dangerous,  and  liable  to  come  open  while  the  car  was 
running  upon  the  track ;  that  the  operation  of  the  car  on  the 
track  and  around  the  curve  or  loop,  and  the  strain,  jar,  and 
jerks  incident  to  such  operation,  would  cause  the  door  thus 
improperly  latched  or  fastened  to  open  and  dump  the  coal. 
The  plaintiff  produced  Mr.  Biermann,  a  witness,  who  testi- 
fied that  on  the  morning  of  the  injury  ajid  before  the  car 
went  out  he  informed  the  foreman  of  defendant,  Mr.  Adler, 
that  the  car  was  defective,  and  told  him  that  "the  hooks  don't 
catch  enough  on  the  door,"  and  in  reply  Mr.  Adler  said: 
"She  is  all  right  Let  her  go."  Mr.  Adler  denies  this,  and 
the  jury  found  in  answer  to  the  fifth  question  that  Mr.  Bier- 
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mann  did  not  inform  Mr.  Adler  that  the  lever  was  defective. 
It  is  argued  by  counsel  for  appellant  that  this  finding  nega- 
tives any  actual  knowledge  on  the  part  of  defendant,  and 
that  the  jury  found  the  alleged  conversation  between  Bier- 
mann  and  Adler  never  took  place,  and  that  by  the  sixth  ques- 
tion the  jury  found  that  defendant  had  no  actual  notice  or 
knowledge  of  the  defective  condition  of  the  lever  in  time 
to  have  repaired  it  or  to  have  taken  the  car  o£F  the  track  bo- 
fore  the  plaintiff  was  injured.    Counsel  for  defendant,  there- 
fore, concludes  that  because  the  evidence  shows  inspection  on 
Saturday  before  the  injury,  and  because  of  finding  5  and  6, 
the  answer  of  the  jury  to  question  6^,  to  the  effect  that  the 
representative  of  defendant  by  the  exercise  of  ordinary  care 
and  vigilance  would  have  learned  of  the  defect  in  the  lever 
in  time  to  have  repaired  it  or  taken  the  car  from  the  track, 
cannot  be  sustained,  and  hence  the  answer  to  question  6|' 
should  have  been  changed.    We  cannot  agree  with  counsel 
in  this  contention.    The  answers  to  the  fifth  and  sixth  ques- 
tions merely  find  that  Biermann  did  not  inform  Adler  of  the 
defect  in  the  lever.    It  does  not  appear  that  Biermann  testi- 
fied that  he  informed  Adler  that  the  lever  was  defective.  He 
testified  that  he  told  him  that  he  did  not  think  the  car  was  all 
right,  and,  on  being  asked  why,  said,  "The  hooks  don^t  catch 
enough  on  the  door."     The  jury  found  that  Biermann  did 
not  inform  Adler  that  the  lever  was  defective,  and  this  was 
strictly  correct  under  Biermann's  evidence.    He  simply  in- 
formed Adler  that  he  thought  the  car  was  not  all  right  be- 
cause the  hooks  did  not  catch  enough  on  the  door.     Now,  it 
is  very  clear  from  all  the  evidence  that  the  jury  would  be 
warranted  in  finding  that  a  proper  inspection  would  have  re- 
vealed the  defect  in  the  lever,  to  say  nothing  of  the  evidence 
of  Biermann,  which  the  jury  by  their  findings  did  not  neces- 
sarily discredit.    So  we  think  the  position  of  counsel  for  ap- 
pellant that  the  verdict  is  inconsistent  as  it  stands,  and  that 
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the  answer  to  question  6i  is  not  supported  by  the  evidence 
and  should  be  changed,  is  not  well  taken. 

2.  Error  is  assigned  in  the  submission  of  questions  8  and 
9  to  the  jury  and  refusal  to  submit  the  following: 

"Under  all  ihe  evidence  in  the  case^  and  in  view  of  the 
knowledge  of  the  plaintiff  of  the  manner  and  method  of  con- 
ducting the  work  of  the  defendant  upon  the  dock  where  he 
was  engaged  when  injured,  ought  a  person  of  ordinary  care 
and  prudence  to  have  anticipated  that  an  accident  such  as 
happened  to  the  plaintiff  was  liable  to  occur  t" 

It  seems  to  us  that  questions  8  and  9  presented  fairly  the 
questions  involved  to  the  jury  and  more  clearly  than  the  re- 
quest of  defendant.  They  appear  to  have  been  answered  in- 
telligently by  the  jury,  and  we  find  no  error  in  their  submis- 
sion nor  in  the  refusal  to  submit  the  one  requested  by  de- 
fendant 

The  main  contention  of  defendant  imder  this  head  is  that 
the  question  of  assumption  of  risk  was  not  fairly  submitted  to 
the  jury.  The  question  whether  plaintiff  knew  or  ought  to 
have  known  of  the  defect  in  the  lever  was  submitted  to  the 
jury  in  the  eighth  question,  and  whether  he  was  guilty  of 
any  want  of  ordinary  care  contributing  to  the  injury  was 
submitted  in  the  ninth  question.  These  questions  fully  cov- 
ered the  assumption  of  risk,  and  the  jury  were  charged  that 
assumption  of  risk  was  a  species  of  contributory  negligence. 
It  is  also  contended  that  the  court  should  have  submitted  the 
question  asked  by  defendant^  namely,  "Was  the  injury  re- 
ceived by  the  plaintiff  due  to  an  unavoidable  accident?" 
The  jury  were  fully  instructed  upon  this  question,  and  no 
error  was  committed  in  refusing  to  submit  it  as  a  part  of  the 
special  verdict.  Hennesey  v,  C.  &  N.  W.  B.  Co.  99  Wis. 
109,  74  N.  W.  554;  Johnson  v.  8t.  P.  it  W.  C.  Co.  126  Wia 
492, 105  N.  W.  1048. 

3.  A  very  vigorous  attack  is  made  upon  the  charge  of  the 
court  by  counsel  for  defendant.     It  is  claimed  in  the  first 
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place  that  the  court  informed  the  jury  of  the  effect  of  their 
answers  to  the  questions  presented  in  the  special  verdict. 
After  a  careful  examination  of  the  charge  we  caimot  find  that 
any  reversible  error  was  committed  in  this  regard,  and  after 
all  that  has  been  said  upon  this  subject  by  this  court  further 
discussion  would  seem  unnecessary.     We  call  attention  to 
Banderol  v.  Wis.  Cent.  R.  Co.,  ante,  p.  249, 113  K  W.  738, 
where  the  authorities  are  collected  and  discussed.  The  charge- 
is  also  criticised  because  the  court  told  the  jury  that  it  was  the 
duty  of  defendant  to  make  a  proper  inspection,  on  the  ground 
that  there  was  no  evidence  that  the  inspection  was  not  proper,, 
and  counsel  in  his  argument  assumes  that  there  was  no  ques- 
tion for  the  jury  on  this  point.    But  in  this  we  think  coimsel 
is  in  error.    The  inspection,  as  shown  by  the  evidence,  wa& 
quite  general,  and  from  it  the  jury  might  well'  have  found 
that,  if  a  proper  inspection  had  been  made,  such  inspection 
would  have  revealed  the  defect  in  the  lever,  if  one  in  fact  ex- 
isted.   The  question  whether  or  not  proper  inspection  had 
been  made,  upon  the  evidence,  was  for  the  jury,  and  there  was 
no  error  in  the  charge  in  that  respect  The  most  serious  ques- 
tion to  our  minds  under  this  head  is  whether  the  court  erred 
in  that  portion  of  the  charge  taken  from  the  rule  laid  down  in 
Cummings  v.  Not.  P.  Co.  60  Wis.  603,  612, 18  K  W.  745,  20- 
-NT.  W.  665,  that  '*when  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as,  in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management  use  proper  care,, 
it  affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  want  of  care.'^ 
Whether  this  instruction  was  applicable  to  the  facts  in  this 
case  we  shall  not  stop  to  consider,  since  we  are  convinced  that 
it  worked  no  prejudice  to  the  defendant     In  the  first  place  it 
was  given  under  the  ninth  question  of  the  special  verdict,  re- 
specting want  of  ordinary  care  on  the  part  of  the  plaintiff, 
and  the  jury  were  told  that  in  answering  this  question  they 
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were  to  consider,  among  other  things,  whether  the  cause  of 
the  opening  of  the  door  was  or  was  not  an  unavoidable  acci- 
dent, and  that  if  such  cause  was  unknown,  or  could  not  be 
definitely  ascertained  and  determined,  then  so  far  as  this 
case  was  concerned  they  should  find  that  it  was  an  unavoid- 
able accident;  but  if  they  were  satisfied  that  the  door  opened 
because  of  the  defect  in  the  lever^  if  such  defect  existed,  then 
the  cause  is  known  and  the  accident  did  not  result  from  an 
unknown  cause.  The  court  then  gave  the  instruction  from 
the  Cummings  Case,  60  Wis.  603,  612,  18  N.  W.  742,  20  N. 
W.  665,  above  quoted,  and  followed  it  by  the  further  in- 
struction: 

"I  read  that  to  you  as  assisting  you  in  determining  the  law 
applicable  to  the  question  whether  thi?  opening  of  the  door 
w^  or  was  not  an  unavoidable  accident — ^whether  it  arose 
from  an  unknown  cause  or  from  a  cause  that  can  be  traced 
and  determined/^ 

The  jury  found  upon  sufficient  evidence  that  the  lever  was 
defective,  and  that  defendant  ought  to  have  known  of  sudi 
defect  in  time  to  have  repaired  it  or  taken  the  car  off  the 
track,  and  found  in  favor  of  plaintiff  all  facts  necessary  to 
entitle  him  to  recover  by  reason  of  such  defect.  The  defect 
which  caused  the  injury  was  left  in  no  uncertainty  by  the 
verdict,  but  was  traced  to  a  known  cause.  No  effort  was 
made  by  defendant  to  show  that  the  lever  was  not  defective 
or  that  such  defect  was  not  the  proximate  cause  of  the  in- 
jury. The  defendant  did  offer  proof  of  inspection  on  the 
Saturday  before  the  injury,  but  it  is  obvious  that  the  jury 
found  that  the  defect  existed  and  proper  inspection  had  not 
been  made,  else  the  defect  would  have  been  discovered  be- 
fore the  car  was  put  on  the  track.  So  the  instruction  under 
consideration,  whether  applicable  to  the  facts  of  the  case  or 
notj  was  not  prejudicial,  and  therefore  not  reversible  error. 

4.  Error  is  assigned  because  of  the  reception  and  rejec- 
tion of  evidence.     The  main  contention  under  this  head  is 
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that  expert  testimony  was  improperly  admitted.  The  ex- 
pert was  asked  the  following  questions:  ''If  the  handle  is 
perfectly  straight,  what  effect  does  that  have  on  the  slide?'* 
Also  the  following:  ''Would  a  car  door  he  reasonably  safely 
locked  if  the  catches  held  the  latches  on  the  door  by  half  an 
inch,  and  the  car  was  subject  to  the  general  uses  to  which  it 
is  put  in  running  upon  these  trestles  and  making  this  turn  V^ 
Other  questions  of  similar  import  were  asked.  The  witness 
was  permitted  to  answer  these  questions  over  defendant's 
objections.  It  is  urged  by  counsel  for  defendant  that  it  was 
error  to  allow  such  answers,  on  the  ground  that  they  invaded 
the  province  of  the  jury;  and  Hamann  v.  Milwaukee  B.  Co* 
127  Wis.  550,  106  N.  W.  1081 ;  OlweU  v.  Skobis,  126  Wis. 
308,  105  N.  W.  777,  and  Anderson  v.  Chicago  B.  Co.  127 
Wis.  278,  106  K  W.  1077,  are  relied  upon.  The  question 
turns  on  whether  or  not  the  evidence  offered  comes  within 
the  field  of  expert  evidence.  The  scope  of  expert  evidence  is 
not  restricted  to  matters  of  science,  art,  or  skill,  but  extends 
to  any  subject  in  respect  to  which  one  may  derive  by  expe- 
rience special  and  peculiar  knowledge.  Hamann  v.  MUwoaju- 
kee  B.  Co.,  supra.  "Opinion  evidence  may  properly  be  given 
as  to  the  very  point  the  jury  are  to  decide,"  when  such  point 
is  within  the  field  of  expert  evidence,  when  the  questions  are 
based  ujKm  undisputed  facts  or  assumed  facts  warranted  by 
the  record.  MaUland  v.  Oilhert  P.  Co.  97  Wis.  476,  72  K. 
W.  1124;  Lyon  v.  Qrwnd  Rapids,  121  Wis.  609,  99  K  W. 
311.  We  think  this  rule  was  not  violated  by  the  admission  of 
the  evidence  under  omsideration.  Cole  v.  Clarke,  3  Wis. 
323;  DalAf  v.  Milwaukee,  103  Wis.  588,  79  K  W.  752; 
Stanwick  v.  Butler-Ryan  Co.  93  Wis.  430,  67  K  W.  723 ; 
NoHhem  8.  Co.  v.  Wangard,  123  Wis.  1,  100  JT.  W.  1066: 
Olwell  V.  Skobis,  126  Wis.  308,  105  N.  W.  777 ;  Schwantes 
V.  State,  127  Wis.  160,  106  N.  W.  237 ;  Hammm  v.  Milwau- 
kee B.  Co.  127  Wis.  550,  106  K  W.  1081.  The  witnesses 
interrc^ted  on  the  subject  were  machinists  of  wide  ezpe- 
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rience.  They  had  made  thorough  examination  of  the  car  and 
understood  the  relations  of  all  the  parte  and  the  principles 
upon  which  they  worked.  It  is  quite  clear  that  the  jury 
could  not  judge  as  weU  as  these  experts  respecting  the  safety 
of  the  defective  lever,  or  whether  a  half -inch  bearing  of  the 
catch  was  a  sufficient  locking. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  below  is  affirmed. 


iNTEENATiONAii  Tbxtbook  Gompany,  Appellant,  vs.  Pbtbr- 

BON,  Bespondent 

October  15 — November  5,  1907, 

Foreign  corporations:  Contracts:  Conditions  of  transacting  business: 
Failure  to  comply:  Interstate  commerce:  Statutes:  Decisions  of 
supreme  court  of  United  States, 

1.  Plaintiff,  a  citizen  of  and  domiciled  in  Pennsylvania,  accepted, 

and  to  a  great  extent  performed,  in  Pennsylvania  a  contract 
with  the  defendant,  domiciled  in  Wisconsin,  which  included 
only  incidentally  the  transfer  of  articles  of  property  by  the 
usual  transportation  agencies  from  Pennsylvania  to  Wisconsin, 
and  consisted  mainly  In  an  obligation,  for  a  promised  consider- 
ation, to  furnish,  by  such  usual  transportation  agencies,  the  de- 
fendant in  Wisconsin,  from  the  domicile  of  the  plaintiff  in 
Pennsylvania,  instruction  or  information  continuously  for  a  con- 
siderable period  of  time.  The  few  and  incidental  articles  of 
property  furnished  were  not  objects  of  sale,  barter,  or  exchange, 
but  instrumentalities  through  which  the  plaintiff  imparted  its 
instruction.  Held,  that  the  contract  concerned  that  which  was 
not  a  subject  of  trade  or  barter  offered  in  the  market  as  some- 
thing having  an  existence  and  value  independent  of  the  parties 
to  the  contract,  was  not  an  instrumentality  of  commerce,  but  a 
mere  incident  of  commercial  intercourse,  was  not  an  interstate 
transaction,  and  was  in  violation  of  sec.  1770&,  Stats.  (1898),  as 
amended,  and  hence  void. 

2.  Upon  subjects  of  interstate  commerce  the  state  court  is  bound 

by  the  actual  adjudications  of  the  United  States  supreme  court 
with  the  reasons  given  therefor,  rather  than  the  dicta  found  in 
other  opinions  of  the  same  court. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kiewan,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  dismissing  the  appellant's 
action  at  law  upon  contract  and  awarding  costs. 

It  is  established  by  the  findings  of  fact  of  the  trial  couii; 
that  the  plaintiff,  a  Pennsylvania  corporation  domiciled  at 
Scranton  in  said  state,  is  the  owner  and  proprietor  of  the 
International  Correspondence  Schools,  and  its  business  is 
that  of  furnishing  instruction  by  correspondence  to  those  who 
enter  into  contract  with  it  for  that  purpose.  It  never  com- 
plied with  the  requirements  of  sec.  17706^  Stats.  (1898),  as 
amended.  It  contracted  with  the  defendant  upon  contract 
blanks  furnished  by  plaintiff  taking  the  form  of  a  request  by 
the  defendant  to  the  plaintiff  to  furnish  defendant  with  a 
course  of  correspondence  instruction  in  its  school  in  the  sub- 
jects embraced  in  the  ^'Chemistry  and  Manufacture  of 
Leather"  scholarship,  and  with  the  copyrighted  instruction 
papers,  examination  questions,  and  drawing  plates  prepared 
by  plaintiff  for  said  scholarship.  The  defendant  agreed  not 
to  permit  any  person  who  was  not  a  holder  of  the  same  schol- 
arship to  study  from  any  of  the  copyrighted  instruction  pa- 
pers, examination  questions^  keys,  drawing  plates,  etc,  that 
might  be  furnished  him  imder  this  contract,  and  agreed  to 
pay  the  plaintiff  for  said  course  of  correspondence  instruc- 
tion, and  instruction  papers,  examination  questions,  and 
drawing  plates,  the  sum  of  $96.30  in  instalments,  viz.,  $5 
at  the  time  of  signing  the  contract  and  $5  each  and  every 
month  thereafter  until  said  price  was  paid  in  full.  This 
price  included  all  charges  for  instruction  in  all  subjects  of 
the  course  for  which  the  contract  calls  until  defendant  was 
qualified  to  receive  a  diploma  or  certificate  of  proficiency, 
provided  defendant  completed  the  course  within  five  years 
from  the  date  of  contract  A  complete  set  of  the  instruction 
papers  and  examination  questions  in  pamphlet  form,  and 
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drawing  plates  used  in  teaching,  was  to  be  furnished  to  the 
defendant  in  parts  as  he  proceeded  with  his  study,  the  plaint- 
iff to  have  the  right  to  terminate  the  contract  for  any  breach 
thereof  on  the  part  of  the  defendant  without  returning  any 
money  paid  on  account  of  the  same.  On  receipt  of  tiie  full 
price  of  said  scholarship,  or  upon  receipt  of  such  lesser 
amount  as  plaintiff's  rules  stipulated  must  be  paid  upon  said 
scholarship,  plaintiff  was  to  loan  to  defendant  certain  boimd 
volumes  of  instruction  papers,  examination  questions,  draw- 
ing plates,  and  keys  or  outfit  belonging  to  said  course  of  in- 
struction for  defendant's  use  so  long  as  defendant  should 
comply  with  the  terms  of  the  contract.  Defendant,  in  caso 
he  failed  to  comply  with  the  terms  of  the  contract,  was  upon 
demand  to  return  to  plaintiff  said  bound  volumes  or  outfit  at 
defendant's  expense  and  in  good  condition,  provided,  how- 
ever, that  after  defendant  had  paid  the  full  price  he  was 
not  to  be  responsible  in  case  said  bound  volumes  or  outfit  waa 
lost,  destroyed,  or  damaged  in  any  way.  On  March  18,  1905, 
the  defendant  delivered  this  form  of  application,  signed  by 
him,  to  the  plaintiff's  agent  in  Wisconsin.  The  agent,  who 
was  apparently  engaged  in  soliciting  and  forwarding  such 
propositions,  thereupon  transmitted  the  same  to  the  plaintiff^ 
at  Scranton,  Pennsylvania,  and  at  that  city  on  March  24,. 
1905,  the  plaintiff  accepted  the  application  of  the  defendant 
and  notified  defendant  in  writing  of  such  acceptance.  The 
plaintiff  from  its  office  at  Scranton,  Pennsylvania,  forwarded 
to  the  defendant  at  Manitowoc,  Wisconsin,  by  mail,  the  first 
set  of  copyrighted  instruction  papers,  examination,  questions, 
and  drawing  plates,  and  the  set  of  bound  volumes  loaned  to 
the  defendant,  all  of  which  were  received  by  the  defendant  at 
Manitowoc,  Wisconsin.  The  plaintiff  has  been  in  readiness 
to  perform  ever  since,  but  about  three  months  after  making 
said  application  the  defendant  refused  to  make  further  pay- 
ments and  committed  a  breach  of  the  contract 
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The  mode  in  which  the  contract  was  expected  to  bo  carried 
out  was  found  by  the  court  below  as  follows: 

'^That  the  plaintiff  was  to  send  to  the  defendant  by  mail 
or  express  from  Scranton,  Pennsylvania,  to  Manitowoc,  Wis- 
consin, a  first  set  of  instruction  papers,  examination  ques- 
tions, and  drawing  plates  pertaining  to  a  course  of  instruo- 
tion  in  the  chemistry  and  manufacture  of  leather  scholarship ; 
that  defendant  on  receipt  of  these  was  to  study  the  same, 
write  out  his  work,  and  forward  it  to  the  plaintiff  at  Scran- 
tcm,  Pennsylvania,  by  mail,  together  with  such  questions  or 
inquiries  as  he  might  need  to  make  relative  to  the  work; 
that  the  plaintiff  by  its  instructors,  teachers,  and  correspond- 
ence clerks  would  thereupon  correct  the  work  of  the  defend- 
ant upon  its  receipt  at  Scranton,  Pennsylvania,  and  return 
it  to  the  defendant  at  Manitowoc,  Wisconsin,  by  mail,  to- 
gether with  answers  to  his  questions  or  inquiries,  and  to- 
gether with  a  further  set'of  copyrighted  instruction  papers, 
examination  questions,  and  drawing  plates;  that  defendant 
was  thereupon  to  take  up  this  second  set  of  papers,  work 
upon  them  as  before,  and  return  his  work  to  Scranton,  Penn- 
sylvania, in  the  manner  above  described,  for  correction ;  that 
this  process  was  to  contiuue  until  defendant  had  recedved 
from  plaintiff  all  the  copyrighted  instruction  papers,  ex- 
amination questions,  and  drawing  plates  contracted  for  by 
defendant's  accepted  application  above  described;  that  at 
the  time  the  first  set  of  copyrighted  instruction  papers,  ex- 
amination questions,  and  drawing  plates  were  to  be  sent  by 
the  plaintiff  to  the  defendant,  the  plaintiff  was  also  to  send 
to  the  defendant  a  set  of  bound  volumes,  the  title  thereto  re- 
maining in  plaintiff,  to  be  loaned  to  the  defendant  during 
such  time  as  he  made  no  default  on  his  contract  obligations." 

The  court  below  held  that  the  transactions  above  detailed 
between  plaintiff  and  defendant  did  not  oome  within  the  de- 
scription of  interstate  commerce  and  were  in  violation  of  sec 
17706,  Stats.  (1898),  as  amended  by  sea  27,  oh,  351,  Laws 
of  1899,  and  ch.  484,  Laws  of  1901. 

For  the  appellant  there  were  briefs  by  Nash  £  Noah,  and 
oral  argument  hj  A,  L.  Nash,  They  contended,  inter 'dlia, 
that  plaintiff  did  not  "transact  business"  in  Wisconsin.  Oat' 
Vol.  183  — 20 
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lin  4&  P.  Co.  V.  Schuppert,  130  Wis.  642 ;  Ware  C.  Co.  v.  An- 
derson, 107  Iowa,  231;  Beard  v.  Unioru  &  Am.  Pvh.  Co.  71 
Ala.  60 ;  Charter  Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  387 ; 
Wyrrum  v.  Kimherly-ClwrJe  Co.  93  Wis.  554;  Chicago  T.  d  T. 
Co.  V.  Bashford,  120  Wis.  281 ;  SuUivan  v.  Sullivan  T.  Co. 
103  Ala.  371 ;  Crook  v.  Oirard  I.  (&  M.  Co.  87  Md.  138 ;  State 
ex  rel.  v.  Am.  Book  Co.  65  Kan.  847 ;  Hart  v.  Livermore 
F.  &  M.  Co.  72  Miss.  809.    Plaintiff  did  not  'Tiold  property" 
in  Wisconsin.     Chicago  T.  &  T.  Co.  v.  Bashford,  120  Wis. 
281 ;  Chickering-Chase  Bros.  Co.  v.  White,  127  Wis.  88.  The 
contract  in  suit  did  not  afFect  the  personal  liability  of  the 
plaintiff.     Collin  d  P.  Co.  v.  Schuppert,  130  Wis.  642. 
The  contract  did  not  relate  to  properly  within  the  state. 
Cailin  £  P.  Co.  v.  Schuppert,  130  Wis.  642 ;  Hart  v.  Liver- 
more  F.  £  M.  Co.  72  Miss.  809.    The  contract  is  enforceable 
on  plaintilS's  behalf  because  the  business  to  be  transacted 
under  it  was  in  its  nature  interstate  commerce,  and  the  re- 
strictions and  prohibitions  of  sec  17706,  Stats.  (1898),  can- 
not apply.    Brovm  v.  Maryland,  12  Wheat  419 ;  Bobbins  v. 
SheUyy  Co.  Tax.  Dist.  120  U.  S.  489 ;  Bouman  v.  C.  £  N.  W. 
B.  Co.  125  U.  S.  465 ;  Leisy  v.  Hardin,  135  IT.  S.  100 ;  Lyng 
V.  Michigan,  135  U.  S.  161 ;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1 ;  Stockard  v.  Morgan,  185  U.  S.  27 ;  Caldwell 
V.  North  Carolina,  187  IT.  S.  622 ;  Norfolk  &  W.  R.  Co.  v. 
Sims,  191  U.  S.  441 ;  Am.  Exp.  Co.  v.  Iowa,  196  U.  S.  133 ; 
Swift  £  Co.  V.  U.  S.  196  IT.  S.  875 ;  Greek-Am.  8.  Co.  v. 
Richardson  D.  Co.  124  Wis.  469 ;  Catlin  £  P.  Co.  v.  Schup- 
pert, 130  Wis.  642.     Plaintiff^s  act  in  sending  its  agent  into 
Wisconsin  to  solicit  orders  for  goods  then  outside  of  the  state 
was  commerce.     Robbins  v.  Shelby  Co.  Tax.  Dist.  120  TT.  S. 
489;  Ounn  v.  White  S.  M.  Co.  57  Ark.  24;  Coit  v.  Sutton, 
102  Mich.  324;  Toledo  C.  Co.  v.  Glen  Mfg.  Co.  55  Ohio  St- 
217 ;  State  v.  Scott,  98  Tenn.  254;  Talbutt  v.  State,  39  Tex. 
Crim.  64;  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa,  Sup.  Ot  184; 
CcBsar  v.  Capell,  83  Fed.  403 ;  Cooper  Mfg.  Co.  v.  Ferguson, 
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113  U,  S.  727 ;  People  ex  rel.  H.  &  H.  Co.  v.  Campbell,  139 
N.  T.  68 ;  McCall  v.  California,  136  U.  S.  104 ;  Asher  v 
Texas,  128  U.  S.  129 ;  Stoutenburgh  v.  Hennick,  129  U.  S, 
141;  Lyng  v.  Michigan,  135  U.  S.  161;  Leisy  v.  Hardin: 
135  U.  S.  100;  Oibhons  v.  Ogden,  9  Wheat.  1,  4;  Passenger 
Cases,  7  How.  283,  435 ;  Trade-Mark  Cases,  100  U.  S.  82 
Eiggins  v.  Eeuffel,  140  U.  S.  428,  432 ;  Clementi  v.  Oovid- 
ing,  2  Camp.  25,  32 ;  BrigUley  v.  Littleton,  37  Fed.  103 
Preston  v.  Firdey,  72  Fed.  850,  859 ;  State  v.  Scott,  98  Tenn 
254;  In  re  Tinsman,  95  Fed.  648 ;  Brennan  v.  Titusville,  153 
U-  S.  289;  Caldwell  v.  NoHh  Carolina,  187  U.  S.  622; 
Comm.  V.  Pearl  L.  Co.  (Ky.)  49  S.  W.  26.  PlaintifPs  act  in 
collecting  money  in  Wisconsin  on  the  contract  in  snit  was 
commerce,  and  of  course  interstate  commerce.  Lyng  v.  Mich- 
igan, 135  U.  S.  161;  Leisy  v.  Hardin,  135  U.  S.  100;  Cat- 
lin  dc  P.  Co.  V.  Schuppert,  130  Wis.  642 ;  Shaw  P.  Co.  v. 
Ford  (Tex.  Civ.  App.)  41  S.  W.  198 ;  MiUer  d  Co.  v.  Good- 
man, 91  Tex.  41;  Oibhons  v.  Ogden,  9  Wheat  1,  4;  Oreek- 
Am.  8.  Co.  V.  Richardson  D.  Co.  124  Wis.  469 ;  State  v. 
Scott,  98  Tenn.  254;  Bobbins  v.  Shelby  Co.  Tax.  Dist.  120 
U.  S.  489;  Brennan  v.  Titusville,  153  U.  S.  289;  McCall 
V.  California,  136  U.  S.  104;  Welton  v.  Missouri,  91  U.  S. 
275,  280 ;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727 ; 
Fritts  V.  Palmer,  132  U.  S.  282 ;  Crutcher  v.  Kentucky,  141 
U.  S.  47;  County  of  Mobile  v.  Kimball,  102  U.  S.  691; 
Webber  v.  Virginia,  103  U.  S.  344;  State  Freight  Tax  Case, 
15  Wall.  232. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  A.  P.  Schenian. 


TiMMis',  J.  Aside  from  the  question  of  interstate  com- 
merce involved,  this  case  would  be  governed  by  the  rule  laid 
down  in  Catlin  £  P.  Co.  v.  Schuppert,  130  Wis-  642,  110 
N.  W.  818,  and  the  contract  in  question  invalid  because  bi- 
lateral and  containing  an  express  undertaking  on  the  part 
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of  the  plaintiff  corporation  affecting  the  "personal  liability" 
of  such  corporation.  That  it  would  be  for  this  reason  within 
the  letter  of  sec.  1770&^  Stats.  (1898),  as  amended,  seems 
obvious.  That  it  would  be  within  the  spirit  of  that  act  seems 
equally  clear,  if  we  consider  that  one  purpose  of  the  act  was 
to  enable  persons  contracting  with  foreign  corporations  to 
enforce  the  contractual  obligations  of  such  corporation  in 
domestic  tribunals,  state  or  federal,  without  being  obliged  to 
follow  such  corporation  for  such  purpose  to  the  distant  place 
of  its  domicile.  The  details  of  soliciting  pupils,  imparting 
instruction,  the  delivery,  baibnent,  and  return  of  bodes  would 
also  come  within  the  prohibition  against  transacting  business 
in  this  state. 

When  l^e  adoption  of  the  federal .  constitution  conferred 
upon  Congress  the  power  "to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  the  Indian 
tribes,"  at  the  same  time  leaving  the  states  with  all  the  ordi- 
nary sovereign  powers  over  persons  and  property  within  their 
boundaries,  there  was  created  a  very  peculiar  situation,  under 
which  judicial  questions  must  constantly  arise,  in  many  in- 
stances not  to  be  reached  or  settled  by  general  rule ;  for  the 
ever-varying  points  at  which  interstate  commerce  tends  to 
blend  vdth  domestic  commerce,  the  ingenious  changes  and 
combinations  which  result  from  commercial  activity,  the 
progress  of  invention  and  discovery  in  the  arts  and  sciences, 
must  always  continue  to  present  for  judicial  determination 
new  questions  baffling  any  attempt  at  comprehensive  rules  or 
generalizations,  and  only  to  be  solved  by  the  retail  process  of 
inclusion  and  exclusion.  Under  these  conditions,  and  realiz- 
ing that  the  final  interpreter  of  the  law  on  this  subject  is  the 
supreme  court  of  the  United  States,  we  take  up  the  question 
involved  in  the  case  at  bar  with  some  diffidence. 

The  plaintiff,  citizen  of  and  domiciled  in  Pennsylvania^ 
accepted,  and  to  a  great  extent  performed,  in  Pennsylvania  a 
contract  with  the  defendant,  domiciled  in  Wisconsin,  which 
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included  only  incidentally  the  transfer  of  articles  of  prop- 
erty by  the  usual  transportation  agencies  from  Pennsylvania 
to  Wisconsin,  and  consisted  mainly  in  an  obligation  to  fur- 
nish, by  such  usual  transportation  agencies,  the  defendant 
in  Wisconsin,  from  the  domicile  of  the  plaintiff  in  Pennsyl- 
vania, instruction  or  information  continuously  for  a  consider- 
able period  of  time.  The  few  and  incidental  articles  of  prop- 
erty furnished  were  not  objects  of  sale,  barter,  or  exchange, 
but  instrumentalities  through  which  the  plaintiff  imparted 
its  instruction.  From  one  viewpoint  the  situation  is  quite 
analogous  to  the  newspaper  subscription  contract  by  which 
a  resident  of  one  state  agrees  to  receive  and  pay  for  a  news- 
paper prepared  and  printed  in  another  state  and  transmitted 
to  him  by  maiL  Preston  v.  Firdey,  72  Fed.  850,  859.  But 
the  anali^y  is  not  quite  perfect,  because  the  newspaper  dur- 
ing its  ephemeral  life  is  a  subject  of  trade  and  barter  and  is 
something  having  an  existence  and  value  independent  of  the 
parties  to  the  contract  of  subscription.  Quite  analogous,  also, 
to  the  contract  in  the  case  at  bar  would  be  a  contract  by  a 
resident  of  one  state  to  supply  from  his  place  of  residence  a 
resident  of  another  state  with  market  quotations,  a  contract 
in  the  same  way  to  furnish  one  with  information  concerning 
the  transactions  of  the  patent  office,  the  decisions  of  courts, 
or  the  proceedings  of  legislatures,  or  to  acquaint  one  with 
the  processes  or  secrets  of  an  art,  craft,  or  trade.  More  re- 
motely analogous  would  be  a  contract  made  under  the  same 
circumstances  for  enlarging  or  making  pictures  from  photo- 
graphs furnished  by  the  resident  of  another  state  to  be  trans- 
mitted to  the  latter  from  the  state  where  made  or  enlarged, 
by  the  usual  means  of  transportation,  although  in  the  de- 
cided cases  great  weight  seems  to  have  been  given  to  the 
fact  that  the  tangible  objects,  consisting  of  frames  and  pic- 
tures, are  themselves  subjects  of  barter  and  sale  and  conse- 
quently articles  of  commerce.  Brennan  v.  Tilusville,  158 
U.  S.  289,  14  Sup.  Ct.  829 ;  State  v.  WUlingham,  9  Wya 
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290,  62  Pac.  797,  62  L.  R  A.  198 ;  State  v.  Scott,  98  Tenn. 
254,  39  S.  W.  1,  36  L.  R.  A.  461.  But  the  decisions  of  the 
supreme  court  of  the  United  States  with  reference  to  policies 
of  insurance,  and  more  particularly  the  reasons  upon  which 
these  decisions  are  based,  seem  to  exclude  from  the  domain 
of  interstate  commerce  the  contract  and  transactions  in  the 
case  at  bar. 

In  the  leading  case  of  Pavl  v.  Virginia,  8  Wall.  168,  re- 
peated with  approval  in  Hooper  v.  Califorfua,  155  U.  S. 
648,  15  Sup.  Ct  207,  that  eminent  court  said,  regarding  a 
policy  of  insurance  issued  in  one  state  and  transmitted 
through  the  usual  channels  of  transportation  to  a  citizen  in 
another  state: 

"These  contracts  are  not  articles  of  commerce  in  any 
proper  meaning  of  the  word.  They  are  not  subjects  of  trade 
and  barter,  offered  in  the  market  as  something  having  an  ex- 
istence and  value  independent  of  the  parties  to  them.  They 
are  not  commodities  to  be  shipped  or  forwarded  from  one 
state  to  another  and  then  put  up  for  sale.  They  are  like  all 
other  personal  contracts  between  parties  which  are  com- 
pleted by  their  signature  and  the  transfer  of  the  considera- 
tion. Such  contracts  are  not  interstate  transactions,  though 
the  parties  may  be  domiciled  in  different  states." 

In  New  York  L.  Ins.  Co.  v.  CraA)ens,  178  U.  S.  389,  20 
Sup.  Ct.  962,  where  the  life  insurance  policy  of  a  mutual 
life  insurance  company  provided  that  the  policy  should  bo 
construed  and  interpreted  according  to  the  laws  of  the  state 
of  New  York,  and  the  place  of  the  contract  was  expressly 
agreed  to  be  the  principal  office  of  the  company  in  the  city 
of  New  York,  the  supreme  court  adhered  to  its  ruling  in 
Paul  V.  Virginia,  supra,  and  repeated  the  reason  for  that 
rule  in  these  words :  "The  contract  of  insurance  is  not  an  in- 
strumentality of  commerce.  The  making  of  such  a  contract 
is  a  mere  incident  of  commercial  intercourse."  Also,  Nul-^ 
ting  V.  Massachusetts,  183  U.  S.  553,  22  Sup.  Ct  238.  These 
crises  lead  ns  to  believe  in  the  existence  of  a  tentative  role, 
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which,  while  it  does  not  stretch  very  far  into  the  domain  of 
commerce,  still  comprehends  the  contract  in  question,  because 
that  contract  concerns  something  not  a  subject  of  trade  or 
barter  having  an  existence  or  value  independent  of  the  par^ 
ties  to  the  contract,  and  is  like  the  insurance  policy,  '^ot 
an  instrumentality  of  commerce,  but  a  mere  incident  of  com- 
mercial intercourse.'*  Upon  the  subject  of  interstate  com- 
merce, where  the  authority  of  the  federal  court  of  last  resort 
is  paramount,  and  where  our  duty  is  to  follow  that  oour^ 
we  feel  bound  by  the  actual  adjudications  of  thai  court  with 
the  reasons  given  therefor  in  the  cases  above  cited,  rather 
than  the  dicta  found  in  some  of  the  opinions  filed  in  the  Pas-* 
senffcr  Cases,  7  How.  283,  435,  or  in  Oibbans  v.  Ogden,  ft 
Wheat.  1,  4. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 

DoDQXy  3.,  dissenta 


SoHKEB,  Administrator,  Bespondent,  vs.  TTlbioh,  Appellant 

October  l&^November  5,  1907. 

Judofnents  of  county  court:  Vacating:  Fraud:  Insane  per8ons:0uard' 
ian  and  ward:  Allowance  ot  claims:  Evidence:  Admissions: 
Laches. 

1.  An  order  or  Judgment  of  a  county  conrt  may  be  set  aside  for 

fraud  or  fraudulent  concealment  on  the  part  of  the  prevailing 
party. 

2.  Fraud  which  can  he  made  the  basis  of  an  attack  upon  a  solemn 

judgment  of  a  court  of  record  must  have  directly  induced  the 
rendition  of  the  Judgment,  not  merely  have  induced  or  brought 
about  a  condition  upon  the  real  existence  of  which  the  court 
acted  as  the  basis  of  its  decree. 
8.  On  the  rendition  of  Judgment  upon  a  claim  filed  against  an  in- 
competent's estate,  no  objection  was  made  by  the  general  guard- 
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Ian  or  guardian  ad  litem,  although  the  general  guardian  and 
his  attorney  had  been  informed  that  the  claimant  had  repeat- 
edly admitted  full  payment  and  that  the  incompetent  did  not 
owe  anything.  After  the  death  of  the  incompetent  the  adminis- 
trator brought  proceedings  to  set  aside  the  judgment  allowing 
the  claim,  and  the  trial  court  on  the  evidence,  stated  in  the 
opinion,  found  the  claimant  guilty  of  fraud,  the  guardian  neg- 
ligent and  guilty  of  want  of  ordinary  care  in  failing  to  inyesti- 
gate  as  to  the  justice  and  merits  of  the  claim,  and  ordered 
Judgment  vacating  and  setting  aside  the  judgment  of  the  county 
court.  Held,  that  the  findings  were  sustained  by  the  evidence, 
and  the  judgment  by  the  facts  admitted  or  found. 

4.  While  evidence  of  statements  or  admissions  by  a  party,  made  in 
casual  conversations  and  to  disinterested  persons,  is  very  weak 
•  testimony,  yet,  where  the  admission  is  deliberately  made  and 
precisely  identifledt  the  evidence  it  affords  is  of  the  most  satis- 
factory nature. 

i5.  In  a  proceeding  in  the  county  court  by  an  administrator  to  set 
asiie  a  judgment  allowing  a  claim  against  his  intestate  while 
under  guardianship  as  an  incompetent,  it  appeared  that  the 
administrator  was  a  grandson  of  the  incompetent  and  knew  of 
the  allowance  of  the  claim  and  facts  Impeaching  its  validity 
nearly  a  year  before  the  incompetent's  death.  H4ld^  that  the 
administrator  could  not  be  convicted  of  laches,  since  until  the 
•death  of  the  grandfather  he  could  not  know  whether  he  would 
get  any  interest  in  the  estate  or  not,  and  upon  the  death  he 
had  promptly  taken  the  requisite  steps  to  set  aside  the  judg- 


ApptcaTi  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gaB>  oounlr^:  Miohakl  Kibwan^  Circuit  Judge.     Affirmed, 

It  appears  from  the  record,  and  is  undisputed  or  found  by 
the  trial  court,  that  George  Thies,  an  incompetent  person, 
died  int^tate  October  4,  1905,  being  at  the  time  about  ninety 
years  of  age.  His  wife  died  about  twenty  years  before  he 
did.  They  had  but  one  child,  and  she  married  Hans  Scheer 
in  1875  and  died  in  1884,  leaving  two  childPMi  her  surviv- 
ing— George  Scheer,  a  party  to  this  proceeding,  and  Oertrude 
Scheer,  who  was  never  married  and  died  in  September,  1899, 
leaving  the  said  Oeorge  Scheer  as  the  sole  surviving  heir  at 
lwn>  of  George  Thies,  deceased.     Hans  Scheer  and  his  first 
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wife,  and  after  her  death  his  second  wife^  lived  at  the  home 
of  Oeorge  Thies  until  1896,  when  they  removed  therefrom 
and  arranged  with  the  appellant,  Mrs.  Ulrich,  and  her  hus- 
band to  live  with  George  Thies  and  board  him  in  his  house, 
and  they  remained  at  his  house  and  provided  him  with  board 
from  October  1,  1896,  until  the  time  of  his  death,  October 
4, 1905.  Under  the  agreement  of  1896  the  said  George  Thies 
retained  for  his  own  use  three  rooms  on  the  first  floor,  and  the 
remaining  eight  rooms  in  the  house  were  occupied  by  Mrs, 
Ulrich  and  her  family  in  payment  of  his  board,  which  waa 
valued  at  $10  per  month,  but  the  said  George  Thies  was  to 
provide  at  his  own  expense  for  the  care  of  himself  and  rooms^ 
washing,  mending,  and  fuel.  Up  to  the  time  of  h^  last  ill- 
ness Gertrude  frequently  visited  her  grandfather  and  took 
care  of  him  and  his  rooms.  Upon  the  death  of  Gertrude  in 
1899  Thies  offered  to  pay  the  Ulriohs  $5  per  month  addi- 
tional to  what  they  were  then  getting  if  they  would  remain 
and  provide  him  with  board  and  care,  which  offer  they  ac- 
cepted. George  Scheer  was  absent  attending  college  at  Mad- 
ison and  Chid^  from  the  fall  of  1896  to  March,  1904,  and 
during  that  time  only  saw  his  grandfather  in  vacation.  From 
August^  1899,  to  August,  1902,  Thies  failed  both  mentally 
and  physically  and  required  more  care  and  attention  than 
previously,  and  upon  occasions  required  special  care,  for 
which  Thies  paid  Mrs.  Uh^h  fifty  cents  for  each  washing 
thereby  made  necessary.  In  January,  1901,  a  tentative 
agreement  was  made  whereby  Thies  was  to  convey  and  trans- 
fer to  the  Ulrichs  certain  property,  for  which  they  were  to 
provide  him  with  board,  care,  and  lodging  as  a  member  of 
their  family  during  his  life,  and  the  papers  were  drawn  but 
never  executed.  June  18,  1902,  upon  due  application  to  the 
coxaxty  court  and  hearing  therein,  Emil  Clarenbach  was  duly 
appointed  guardian  of  the  person  and  estate  of  the  said  Thies, 
and  he  qualified  and  acted  as  such  until  the  death  of  Thies, 
October  4,  1905.     On  August  1,  1902,  such  guardian  filed 
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an  inventory  of  the  estate  of  said  ward,  showing  personal 
property  of  the  value  of  $6,150  and  real  estate  of  $3,000. 
Soon  after,  and  pursuant  to  due  notice  given,.  August  1, 
1902,  Mrs.  Ulrich  filed  a  claim  in  county  court  against  the 
estate  of  the  said  incompetent  for  the  three  years  imme- 
diately prior  to  the  appointment  of  said  guardian  for  $300 
for  each  of  said  years,  making  in  all  $900,  and  an  order  was 
entered  in  said  county  ooTixt  fixing  February  11,  1903,  as 
the  time  and  place  for  hearing  said  claim.  Upon  the  hear- 
ing of  said  claim  on  the  last-mentioned  date,  one  Felix  Ben- 
fey,  an  attorney  at  law^  was  appointed  guardian  ad  litem 
for  said  incompetent,  and  Francis  Williams  appeared  as 
attorney  for  the  guardian,  and  no  objection  was  filed  against 
the  allowance  of  said  daim,  and  upon  the  sole  testimony  of 
Mrs.  Ulrich  the  county  court  allowed  said  daim  February 
11,  1903,  at  $900,  which  with  the  interest,  amounting  in  all 
to  $917,  was  paid  by  said  guardian  July  30,  1903.  Scheer, 
subsequently  the  administrator,  did  not  learn  of  such  allow- 
ance or  payment  until  September,  1904.  After  the  death 
of  Thies  October  4,  1906,  the  grandson,  Oeorge  Scheer,  was 
duly  appointed  administrator  of  his  estate,  and  thereupon 
and  on  November  21,  1905,  he  as  such  administrator  filed 
a  petition  in  the  county  court  to  vacate  and  set  aside  the 
allowance  of  the  daim  of  Mrs.  Ulrich  on  the  ground  that 
the  same  was  obtained  by  fraud.  Upon  the  hearing  thereof 
in  the  county  court  the  same  was  denied  by  order  dated  July 
5,  1906,  from  which  order  the  administrator  appealed  to  the 
circuit  court 

On  the  trial  of  said  appeal  in  the  drcuit  court  that  court 
found,  in  addition  to  the  facts  stated,  in  effect,  that  in  nu- 
merous conversations  with  different  persons  during  the  years 
1901  and  1902  Mrs.  Ulrich  repeatedly  admitted  in  effect 
that  Thies  did  not  owe  her  anything;  that  everything  was 
paid ;  that  he  had  paid  her  in  advance  up  to  January,  1903, 
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as  they  needed  the  money;  that  in  Februaiy,  1902,  she 
stated  that  Thies  had  paid  her  for  everything  so  far  and  she 
had  nothing  more  to  get;  that  there  was  nothing  coming  to 
her,  and  that  Thies  was  paying  for  his  board  and  care,  and 
that  he  was  no  extra  burden;  that  in  the  spring  of  1902  she 
denied  having  received  $400,  but  admitted  that  she  had  re- 
ceived $250 ;  that  prior  to  said  allowance  in  the  county  court 
said  guardian  and  his  attorney  had  been  informed  of  such 
statements  and  admissions  of  Mrs.  Ulrich.  The  trial  court 
further  found  that  the  verification  of  the  claim  of  Mrs.  TJV- 
rich,  to  the  effect  that  the  same  was  just  and  true  and  that  no 
part  thereof  had  been  paid,  was  wholly  untrue  and  fraudu- 
lent and  known  to  be  so  by  the  claimant;  that  she  had  sup- 
pressed or  concealed  from  the  court  the  making  of  the  second 
or  new  oral  agreement  between  Thies  and  the  Ulrichs  men- 
tioned ;  that  in  making  no  objection  to  such  claim  the  guard- 
ian did  not  use  ordinary  care,  nor  even  communicated  with 
the  sole  heir  at  law  in  respect  to  the  merits  of  such  claim ; 
that  Mr.  Ulrich  had  also  filed  a  claim  against  said  estate  of 
$915  for  care  and  nursing  for  the  incompetent^  and  that  said 
daim  was  still  pending. 

As  conclusions  of  law  the  trial  court  found  that  Mrs.  Ul- 
rich was  guilty  of  fraud  in  the  respects  stated  in  her  testi- 
mony before  the  county  court  in  procuring  such  allowance, 
and  that  such  allowance  was  obtained  by  and  through  her 
said  fraud :  that  said  guardian  was  negligent  and  guilty  of  a 
want  of  ordinary  care  in  failing  to  investigate  as  to  the  jus- 
tice or  merits  of  said  claim  and  in  failing  to  make  seasonable 
objections  thereto  at  the  time  of  the  hearing  in  the  county 
court  February  11,  1903 ;  that  the  administrator  had  failed 
to  exercise  ordinary  care  in  failing  to  inform  the  guardian 
or  his  attorney  as  to  the  conversation  he  had  with  Mrs.  Ul- 
rich. The  trial  court  ordered  judgment  to  the  effect  that 
the  order  or  judgment  of  the  county  court  dated  July  5, 1906, 
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be  and  the  same  was  thereby  reversed,  and  the  coimty  court 
was  thereby  ordered  and  directed  to  vacate  and  set  aside  said 
order  or  judgment  of  February  11,  1903,  allowing  said 
claim  at  $900 ;  that  costs  and  disbursements  of  the  appeal  to 
the  circuit  court  be  paid  to  the  administrator  by  Mrs,  Ulrich, 
and  that  as  between  the  administrator  and  the  guardian  on 
the  appeal  no  costs  were  allowed.  It  was  further  ordered 
that  tihe  judgment  be  remitted  to  the  county  court  for  fur- 
ther proceedings  in  accordance  with  the  decision  of  the  cir- 
cuit court. 

From  the  jujdgment  so  entered  accordingly  Mrs.  Ulrich 
appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Francis  Willicans. 

For  the  respondent  there  was  a  brief  by  Wegnsr,  Blatchley 
&  Oilbertsofij  and  oral  argument  by  Andrew  OUbertsonk 

Cassoday,  C.  J,  It  is  conceded  on  the  part  of  the  appel- 
lant that  the  only  questions  for  consideration  are  whether 
the  facts  testified  to  by  the  witnesses  support  the  findings, 
and  whether  the  findings,  if  true,  support  the  judgm^it  A 
summary  of  such  findings  and  testimony  is  given  in  the  fore- 
going statement  and  need  not  be  here  repeated. 

Counsel  further  concedes  that  it  is  well  settled  in  this  state 
that  an  order  or  judgment  of  the  county  court  may  be  set 
aside  for  fraud  or  f ra;udulent  concealment  on  the  part  of  the 
prevailing  party.  Estate  of  Leavens,  65  Wis.  440,  27  N.  W. 
324;  Thomas  v.  TlLomas,  88  Wis.  88,  59  N.  W.  504;  Estaie 
of  O'Neill,  90  Wis.  480,  63  N.  W.  1042 ;  Parsons  v.  Balson, 
129  Wis.  311,  109  N.  W.  136.  But  it  is  claimed  that  the 
frauds  for  which  such  order  or  judgment  may  be  set  aside 
are  those  which  are  extrinsic  or  collateral  to  the  matter  tried, 
and  not  a  fraud  which  was  in  issue  in  the  former  suit  In 
support  of  such  claim  counsel  cites  U.  8.  v.  Throckmorton, 
98  U.  S.  61.    See,  also,  Hilton  v.  Guyot,  159  U.  S.  118,  207, 
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16  Sup.  Ct  139.     That  case  has  been  cited  approvingly  by 
this  court  during  the  present  term  to  the  proposition  that: 

'Traud  which  can  be  made  the  basis  of  an  attack  upon  a 
solemn  judgment  of  a  court  of  record  must  have  directly  in- 
duced the  rendition  of  the  judgment,  not  merely  have  in- 
duced-or  brought  about  a  condition  upon  the  real  existence  of 
ndiich  the  court  acted  as  the  basis  of  its  decree.'*  Uecker  v. 
Thiedi,  ante,  p.  148,  113  N.  W.  447. 

In  the  case  at  bar  the  daimant  was  seeking  to  charge  the 
estate  of  a  person  who  had  been  adjudged  incompetent  to 
take  care  of  his  person  or  his  property.  At  the  time  of  the 
rendition  of  the  judgment  of  February  11,  1903,  complained 
of,  the  only  person  or  persons  outside  of  the  courts  legally 
authorized  to  protect  said  estate  from  false  and  unfounded 
claims  were  the  general  guardian  and  guardian  ad  litem  pre- 
viously appointed  by  the  county  court  as  mentioned.  No  ob- 
jection was  made  to  the  allowance  of  such  claim,  notwith- 
standing such  general  guardian  and  his  attorney  had  long 
prior  to  said  allowance  been  informed  that  the  claimant  had 
repeatedly  admitted  that  she  had  been  fully  paid  and  that 
the  incompetent  did  not  owe  her  anything,  but  the  court 
found  that  they  had,  prior  to  the  rendition  of  said  judgment, 
forgotten  such  information.  In  respect  to  such  admissions 
counsel  invokes  the  rule,  often  asserted  by  this  court,  that 
"evidence  of  casual  statements  or  admissions  by  a  party, 
made  in  casual  conversations  and  to  disinterested  persons,  is 
very  weak  testimony,  because  of  the  liability  of  the  witness 
to  misunderstand  or  forget  what  was  really  said  or  intended 
by  the  party."  Haom  v.  Markstrvm,  67  Wis.  493,  30  N.  W. 
720.  The  rule  as  to  the  weakness  as  evidence  of  admissions 
so  made  is  supplemented  by  Mr.  Greenleaf  with  this  state- 
ment: "But  where  the  admission  is  deliberately  made  and 
precisely  identified,  the  evidence  it  affords  is  often  of  the 
most  satisfactory  nature."  1  Greenl.  Ev.  (15th  ed.)  §  200. 
That  statement  was  fully  sanctioned  by  this  court  at  an  early 
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day.  Dreher  v.  Fitchhurgi  22  Wis.  675,  681.  To  the  same  ef- 
fect, Saveland  v.  Oreen,  40  Wis.  431,  The  admissions  of  the 
claimant  mentioned  in  the  foregoing  statement  were  made 
with  apparent  deliberation.  We  cannot  say  that  the  trial 
court  was  not  justified  in  treating  such  admissions  as  evi- 
dence in  the  case.  As  often  observed,  that  court  saw  the  wit- 
nesses, and  was  in  a  much  better  position  to  determine  the 
facts  than  this  court. 

It  is  claimed  that  because  Bcheer,  the  administrator, 
learned  of  the  allowance  of  the  claim  in  September,  1904, 
he  was  therefore  guilty  of  laches  in  not  taking  action  to  test 
the  validity  of  the  claim  during  the  life  of  the  intestate;  but 
at  the  time  of  learning  the  fact  the  claim  had  been  allowed 
and  fully  paid.  The  administrator  got  no  interest  in  the 
estate  until  the  death  of  the  intestate.  Until  then  he  could 
not  know  whether  he  would  get  any  interest  in  the  estate  or 
not  Upon  the  death  of  his  grandfather  he  promptly  took  the 
requisite  steps  to  set  aside  the  judgment. 

We  must  hold  that  the  findings  are  sustained  by  the  evi- 
dence and  that  the  judgment  is  sustained  by  the  facts  ad- 
mitted or  found. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Phillips,  Guardian  ad  litem.  Appellant,  vs.  Eggebt  and 
others,  Eespondents. 

Octoher  16— November  5,  1907. 

Bvidence:  Competency:  Persons  hoimd  hy  admissions:  PrinoipaX  and 
surety:  Value:  Vessels:  Maritime  liens:  Enforcement:  Proced- 
ure: Attachment:  Property  liable:  Admiralty  jurisdiction, 

1.  In  an  action  for  breach  of  a  sheriffs  bond,  brought  against  the 
sherift  and  his  sureties,  in  permitting  an  attached  vessel  to  be 
taken  from  his  custody,  his  return  upon  the  writ  of  attachment 
stating  that  the  vessel  was  the  property  of  the  defendant  named 
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in  the  writ  is  an  admiBsion  of  a  fact  against  his  interest,  made 
In  the  course  of  his  official  business,  and  prima  facie  and  com- 
petent evidence  of  such  f^t,  both  against  the  sherift  and  the 
sureties  on  his  bond. 

2.  In  such  action  a  witness  testified  that  he  was  acquainted  with  the 

value  of  like  vessels,  had  examined  the  attached  property,  and 
that  it  was  worth  a  certain  sum.  Held,  in  the  absence  of  evi- 
dence to  the  contrary,  that  such  testimony  was  competent  prifna 
facie  evidence  of  the  value  of  the  debtor's  interest  in  the  vessel. 

3.  Sec.  3348,  Stats.  (1898),  and  its  accompanying  sections  following, 

giving  a  lien  upon  vessels  for  certain  demands  against  the  own- 
ers, and  providing  for  the  enforcement  or  foreclosure  of  such 
liens  by  a  special  form  of  attfichment  in  a  personal  action 
against  the  owner,  neither  expressly  nor  impliedly  provide  that 
sucli  remedy  shall  be  exclusive  nor  forbid  the  seizure  of  a  de- 
fendant's interest  in  a  vessel  on  a  writ  of  attachment  issued 
under  the  general  provisions  of  law  authorizing  the  issuance 
of  such  writs  in  other  actions. 

4.  All  property,  within  this  state,  of  a  defendant  named  in  a  writ 

of  attachment,  not  exempt  from  execution,  is  liable  to  seizure 
upon  such  a  writ,  and  the  fact  that  the  property  may  consint 
of  a  vessel  on  the  Great  Lakes  makes  no  difCerence. 

5.  The  seizure  of  a  vessel  on  the  Great  Lakes  under  a  writ  of  atr 

tachment,  issued  in  an  ordinary  action  in  the  courts  of  Wiscon- 
sin, is  not  an  invasion  of  the  exclusive  jurisdiction  of  the  ad- 
miralty courts  of  the  United  States,  because  the  vessel  itself  is 
not  proceeded  against.  It  is  simply  the  reaching  of  property 
rights  in  the  vessel  by  attachment  in  a  personal  action  against 
the  owner,  a  common-law  remedy  preserved  by  the  admiralty 
law  itself. 

<.  In  an  action  on  a  sheriff's  bond  for  permitting  an  attached  ves- 
sel to  be  taken  from  his  custody,  a  recital  of  the  Judgment  in 
the  main  action  of  the  attachment  proceedings,  introduced  in 
evidence,  that  personal  service  of  the  summons  had  been  made 
on  the  defendant  therein,  is  prima  facie  evidence  of  that  fact, 
and  sufficient  to  prove  that  the  Judgment  in  the  attachment  ac- 
tion was  based  on  due  service  of  process. 

7.  In  an  action  on  a  sheriff's  bond  for  permitting  an  attached  ves- 
sel to  be  taken  from  his  custody,  the  evidence,  stated  in  the 
opinion,  is  Jield  ample  to  take  to  the  Jury  the  question  whether 
the  sheriff  lost  possession  by  reason  of  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc eotmly:  Michael  Kibwan,  Circuit  Judge.    Reversed. 
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This  is  an  action  for  breach  of  a  sheriff's  bond,  brought 
against  the  sheriff  (the  defendant  Eggert)  and  his  sureties. 
The  breach  alleged  was  that  the  sheriff,  having  seized  the 
steamship  Portage  lying  in  the  harbor  of  Manitowoc  upon  an 
alias  writ  of  attachment  issued  out  of  the  circuit  court  for 
Brown  county  in  a  tort  action  brought  by  the  plaintiff 
against  the  Portage  Transit  Company  (a  foreign  corpora- 
tion), negligently  allowed  the  boat  to  be  removed  from  his 
custody  and  thus  rendered  uncollectible  a  judgment  of 
$2,537.72  which  the  plaintiff  subsequently  obtained  in  said 
action.  The  defendants  by  answer  admitted  the  formal  levy 
of  the  attachment  upon  the  boat^  denied  knowledge  or  infor- 
mation as  to  whether  said  boat  was  the  property  of  the  tran- 
sit company,  and  alleged  that  the  sheriff  was  tojd  by  the 
plaintiff's  attorney  at  the  time  of  the  levy  that  it  would  not 
be  necessary  to  place  a  watchman  or  deputy  on  board ;  that 
the  boat  was  properly  fastened  to  the  wharf,  and  that  it  was 
so  large  that  nothing  further  could  be  done  in  the  way  of 
securing  or  holding  it ;  that  the  boat  was  taken  away  in  the 
nighttime  without  the  sheriff's  knowledge;  that  he  had  made 
diligent  but  unsuccessful  search  for  it,  and  believed  that  it 
had  been  taken  out  of  the  jurisdiction  of  the  court,  and  that 
he  had  exercised  due  care  and  diligence  in  attaching  and 
keeping  the  property,  and  acted  at  all  times  in  obedience  to 
plaintiff's  instructions.  The  answer  further  alleged  that 
the  steamer  was  a  licensed  freight-carrying  steamer  upon  the 
Great  Lakes  and  not  subject  to  attachment  under  the  marine 
laws  of  the  United  States. 

The  action  was  tried  before  a  jury,  and  it  appeared  that 
after  receiving  a  bond  of  indemnity  the  sheriff  made  a  formal 
attachment  of  the  boat  while  it  was  being  unloaded  at  the 
wharf,  and  served  the  summons  and  attachment  papers  on 
the  captain,  but  placed  no  custodian  on  board ;  that  the  boat 
remained  at  the  dock  two  or  three  days  and  he  saw  it^  but 
that  it  was  taken  away  without  his  knowledge  in  lire  nights 
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The  sheriff  testified  that  at  the  time  of  making  the  levy  he 
said  to  the  plaintiff's  attorney  that  if  he  (the  attorney) 
deemed  it  necessary  to  place  a  watchman  or  deputy  on  board 
to  secure  his  control  he  would  do  so^  but  that  the  attorney  said 
that  it  would  not  be  necessary.  This  was  denied  by  the  atr 
tomey.  The  writ  of  attachment  in  the  main  action,  with 
the  return  thereon,  was  received  in  evidence.  By  the  re- 
turn the  sheriff  stated  that  on  the  28th  of  September,  1906, 
he  attached  the  steamer  and  its  equipment,  "which  ship  and 
other  property  above  named  are  all  the  property  of  the  de- 
fendant named  in  said  writ ;''  that  on  the  same  day  he  served 
the  writ,  affidavit,  and  undertaking  upon  the  defendant  *T)y 
reading  the  same  to  W.  J.  Cowles,  the  master  of  said  ship, 
and  by  virtue  of  that  office  an  agent  of  the  defendant  foreign 
corporation  having  charge  of  and  conducting  business  there- 
for in  this  state,  and  to  me  known  to  be  such  agent,  and  deliv- 
ering to  and  leaving  with  him  a  true  and  correct  copy  of 
each."  The  judgment  in  the  main  action  was  also  received  in 
evidence,  showing  that  the  plaintiff  recovered  judgment  by 
default  against  the  defendant  in  an  action  of  tort  December 
3,  1906,  for  $2,587.72,  and  recites  that  the  summons  had 
been  "personally  served  on  said  defendant  as  appears  by  the 
return  of  the  sheriff  now  on  file."  No  other  parts  of  the  rec- 
ord in  the  main  action  were  offered  in  evidence,  except  the  at- 
tachment papers,  as  above  stated.  It  was  further  proven  that 
execution  had  been  issued  on  the  judgment  and  returned  un- 
satisfied. The  plaintiff's  attorney  testified  that  ho  was  famil- 
iar with  the  value  of  boats  and  examined  the  steamer  in 
question,  and  that  it  was  worth  at  least  $25,000.  He  further 
testified,  subject  to  objection,  that  the  captain  of  the  boat 
stated  at  the  time  of  the  seizure  that  it  belonged  to  the  de- 
fendant and  the  defendant  was  operating  it 

Both  plaintiff  and  defendants  moved  for  a  directed  verdict, 
and  the  court  granted  the  defendants'  motion,  on  the  grounds 
(1)  that  there  was  no  competent  evidence  that  the  defendant 
Vol*  138-21 
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in  the  attachment  action  owned  the  boat;  (2)  that  there  was 
no  competent  evidence  of  the  value  of  its  interest  if  it  had 
any;  and  (3)'  that  there  was  no  evidence  that  the  plaintifF  in 
the  attachment  action  received  the  injuries  for  which  he  sued 
in  that  action  upon  the  boat^  or  that  they  were  inflicted  by 
the  boat  within  the  meaning  of  subd.  4,  sec.  3348,  Stats. 
(1898).  The  plaintiff  appeals  from  judgment  for  defend- 
ants upon  the  verdict 

For  the  appellant  there  were  briefs  by  M.  E.  Davis,  attor- 
ney, and  John  E.  Tracy,  of  counsel,  and  oral  argument  by 
If  r.  Davis. 

For  the  respondents  there  was  a  brief  by  Burke  4c  Craite 
and  Hougen  &  Brady,  and  oral  argument  by  Isaac  Craite, 
They  contended,  inier  alia,  that  the  sheriff  in  doing  what  he 
did  to  mtJ^e  a  levy  and  to  effect  an  attachment  of  the  boat 
acted  directly  under  the  instructions  of  the  plaintiff  by  his 
attorneys,  and  the  plaintiff  cannot  complain  of  what  the 
sheriff  did  or  failed  to  do.  Wood  v.  Bodine,  32  Hun,  354; 
Muir  V.  Orear,  87  Mo.  App.  38 ;  Tucker  v.  Bradley,  15  Conn. 
46;  State  v.  Oemmill,  1  Houst  (Del.)  9;  Simmons  v. 
Steamer  R.  White,  21  La.  Ann.  590 ;  KimbaU  v.  Davis,  19 
Me.  310 ;  Barnard  v.  Ward,  9  Mass.  269 ;  Coggeshall  v.  Var- 
num,  19  Pick.  422;  Peirce  v.  Partridge,  3  Met.  44;  State  v. 
Raybum,  50  Mo.  App.  683 ;  Rardett  v.  Blodgett,  17  N.  H. 
298,  43  Am.  Deo.  603 ;  Smith  v.  Judkins,  60  N.  H.  127 ; 
Smith  V.  Smith,  60  N.  Y.  161 ;  Douglas  v.  Haberstro,  25 
Hun,  262 ;  Hampton  v.  Boy  Ian,  46  Hun,  151. 

WiNSLOw,  J.  The  trial  judge  concluded  that  there  was  no 
competent  evidence  that  the  transit  company  owned  the  boat 
which  was  levied  on,  nor  of  the  value  of  its  interest  if  it  had 
any ;  but  we  are  entirely  unable  to  agree  with  these  conclu- 
sions. -The  sheriff's  return  upon  the  writ  of  attachm^it^ 
which  was  introduced  in  evidence,  states  positively  that  the 
steamer  and  its  equipment  were  the  property  of  the  defendant 
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named  iu  the  writ.  This  waB  an  admission  hj  the  defendant 
sheriff  of  a  fact  against  his  interest,  made  in  the  course  of 
his  ofBcial  business,  and  was,  upon  well-understood  princi- 
ples, prima  fade  evidence  of  such  fact,  both  against  the  sher- 
iff and  against  the  sureties  on  his  bond.  2  Brandt,  Surety- 
ship (3d  ed.)  §§  796-799.  There  was,  therefore,  competent 
evidence  that  the  boat  was  the  sole  property  of  the  transit 
company,  which  was  entirely  sufficient  until  overcome  by 
proof  to  the  contrary,  and  there  was  in  fact  no  such  proof. 
There  \fras  also  evidence  by  a  witness  who  testified  that  he 
was  acquainted  with  the  value  of  such  properly  and  had  ex- 
amined the  boat  in  question,  to  the  effect  that  in  his  judg- 
ment it  was  worth  $25,000,  and  there  was  no  evidence  to  the 
contrary.  It  follows,  therefore,  that  there  waa  competent 
prima  facie  evidence  upon  both  propositions. 

The  third  ground  upon  which  a  verdict  for  the  defendants 
was  directed  was  in  effect  that  the  plaintiff  had  not  shown 
that  the  cause  of  action  upon  which  he  sued  in  the  attach- 
ment action  was  one  of  the  causes  of  action  named  in  sec 
3348,  Stats.  (1898).  The  court  evidently  assumed  that  there 
could  be  no  valid  attachment  of  a  boat  except  for  a  cause  of 
action  named  in  the  section  cited.  This  conclusion  was  also 
erroneousw  That  section  and  its  accompanying  sections  fol- 
lowing were  passed  for  the  purpose  of  giving  a  lien  upon 
ships,  boats,  and  vessels  for  certain  demands  against  the 
owners,  and  providing  for  the  enforcement  or  foreclosure  of 
such  liens  by  a  special  form  of  attachment  in  a  personal  ac- 
tion against  the  owner.  The  legislature  might  just  as  well 
have  provided  that  such  liens  should  be  perfected  and  en- 
forced by  an  action  in  equity  as  by  attachment.  There  is 
neither  express  nor  implied  provision  anywhere  to  the  effect 
that  this  remedy  shall  be  exclusive,  or  that  a  man's  interest 
in  a  boat  or  vessel  shall  not  be  subject  to  seizure  on  a  writ 
of  attachment  issued  under  the  general  provisions  of  law  au- 
thorizing the  issuance  of  such  writs  in  other  actions.     All 
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property  in  the  state  of  the  defendant  named  in  the  writ, 
not  exempt  from  execution,  is  liable  to  seizure  upon  a  writ 
of  attachment.  Sec.  2738,  Stats.  (1898).  The  fact  that  the 
property  may  consist  of  an  interest  in  a  vessel  makes  no  dif- 
ference. Such  a  seizure  is  not  an  invasion  of  the  exclusive 
jurisdiction  of  the  admiralty  courts  of  the  United  States, 
because  the  vessel  itself  is  not  proceeded  against.  It  is  simply 
the  reaching  of  property  rights  in  the  vessel  by  attachment  in 
a  personal  action  against  the  owner,  and  this  is  a  common- 
law  remedy  preserved  by  the  admiralty  law  itself.  Subd. 
8,  sea  563,  R.  S.  U.  S.  [U.  S.  Comp.  Stat.  1901,  p.  457] ; 
Warehouse  &  B.  8.  Co.  v.  Galvin,  96  Wis.  528,  71  N.  W. 
804;  Reynolds  v.  Nielson,  116  Wis.  483,  93  N.  W.  455; 
The  Moses  Taylor,  4  Wall.  411. 

Thus  all  the  reasons  given  by  the  court  for  directing  a 
verdict  for  the  defendants  are  shown  to  be  in  fact  no  rea- 
sons. 

It  is  argued  by  the  respondents  that  the  record  shows  that 
there  was  no  valid  service  of  the  summons  upon  the  defend- 
ant transit  company  in  the  attachment  action,  and  hence  that 
no  jurisdiction  was  obtained  in  that  action  and  the  judgment 
rendered  was  void.  This  contention  is  based  upon  the  fact 
that  the  defendant  Eggert  testified  that  he  served  the  Enim- 
mons  and  attachment  papers  on  the  captain  of  the  boat  at  the 
time  of  the  seizure,  and  the  claim  is  that  the  captain  was  not 
an  agent  of  the  transit  company  having  charge  of  any  busi- 
ness therefor,  within  the  meaning  of  subd.  13,  sec.  2637, 
Stats.  (1898),  and  hence  there  was  no  service  of  summons. 
We  are  not  required  to  decide  and  do  not  decide  the  question 
whether  such  service  was  a  valid  service  or  not.  The  judg- 
ment in  the  main  action  was  introduced  in  evidence  and  re- 
cited that  personal  service  of  the  summons  had  been  made 
on  the  defendant.  This  recital  was  prima  fade  evidence  of 
the  fact.  Neither  the  summons  itself  nor  the  return  -was  in- 
troduced in  evidence,  and  the  fact  that  the  sheriff  served  the 
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summons  on  the  captain,  even  conceding  that  this  was  in- 
sufficient, does  not  necessarily  prove  that  service  was  not  duly 
made  on  the  corporation  itself  in  some  other  way.  So  there 
was  sufficient  proof  that  the  judgment  in  the  attachment  case 
was  based  upon  due  service  of  process. 

There  was  certainly  ample  evidence  to  go  to  the  jury  upon 
the  question  whether  the  sheriff  lost  possession  of  the  boat 
by  reason  of  negligence.  Crocker,  Sheriffs  (3d  ed.)  §  855. 
The  question  whether  the  plaintiff's  attorney  consented  that 
no  watchman  or  deputy  be  placed  on  the  boat  was  in  dispute, 
and  has  not  been  decided.  « 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Bewnbh,  imp..  Appellant,  vs.  Maueb,  Administrator  with 
the  will  annexed,  and  another,  Bespondents. 

Octo}>er  15— November  6,  1907. 

Wills:  Oonatruction:  Equitable  conversion:  **Put  on  interests  **The 
interest  of  my  property  shall  be  paid  annually:*'  **Tlie  principal 
shall  gof*  Ambiguity:  Life  estates:  Rights  of  life  tenants  in  in- 
come: Vesting  of  remainder:  Absence  of  express  bequest  of  in- 
come  after  termination  of  life  estate:  Guardians  ad  litem:  Comr 
pensation, 

7L  Testator,  whose  estate  was  largely  comprised  of  farm  lands,  di- 
rected that  after  the  payment  of  debts  and  funeral  expenses 
••all"  his  property  should  be  "put  on  Interest"  by  some  one  ap- 
pointed by  the  county  Judge  of  G.  county;  that  "the  interest" 
of  his  property  should  "be  paid  annually"  to  two  sons  "during 
their  lives,"  and  that  after  the  sons'  death  "the  principal" 
should  "go  to  their  living  children,  at  the  age  of  twenty-one." 
ffeld,  that  the  testator's  Intention  was  that  the  one  appointed 
by  the  court  to  administer  the  estate  should  convert  the  same 
into  money,  put  the  available  funds  out  at  interest,  and  act  as 
trustee  in  the  complete  execution  of  the  will. 
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2.  In  conBtruing  a  will  the  words  "put  on  Interest,"  "the  interest 
of  my  property  shall  be  paid  annually,"  "the  principal  shall  go," 
relate,  in  their  ordinary  sense,  to  dealing  with  money,  the 
value  of  the  use  of  money,  measured  hy  interest,  and  aecoritles 
dischargeable  by  the  payment  of  money. 

8.  Judicial  construction  cannot  properly  commence  except  in  the 
face  of  uncertainty  of  sense;  some  fair  doubt  as  to  which  of  two 
reasonable  meanings,  if  there  be  such,  was  intended. 

4.  A  will  is  not  to  be  read  in  the  light  of  rules  for  Judicial  oonstmc- 
tion  merely  because  its  meaning  is  challenged,  and  the  chal- 
lenge supported  by  reasoning  on  the  assumption  that  such 
meaning'  is  obscure;  but  if  the  will  as  a  whole,  in  the  light  of 
the  subjects  dealt  with,  is  plain,  there  is  no  legitimate  room 
for  Judicial  construction,  and  none  should  be  attempted. 

6.  Testator  by  his  will  directed  that  all  his  property  should  be  pat 

on  interest,  and  the  interest  paid  annually  to  his  two  sons,  B. 
and  J.,  "during  their  lives,  but  none  of  the  principal  shall  be 
paid  to  either  one."  Held,  that  the  income  should  be  equally  di- 
vided annually  between  the  two  sons  while  they  both  live,  and 
after  the  death  of  one  that  all  the  income  should  be  paid  to 
the  other  so  long  as  he  survives. 
C  Testator  by  his  will,  after  giving  a  life  estate  to  two  sons»  pro- 
vided that  after  their  death  "the  principal  shall  go  to  their 
living  children,  at  the  age  of  twenty-one."  Held,  that  the  grand- 
children's estate  did  not  vest  by  an  absolute  title  prior  to  the 
termination  of  the  life  estate,  and  the  rule  that,  nothing  ap- 
pearing convincingly  to  the  contrary,  it  is  presumed  that  be- 
quests take  effect  and  vest  absolutely  in  point  of  right  at  the 
death  of  the  testator,  was  displaced  by  the  rule  that  the  be- 
quests, being  in  the  form  of  a  direction  to  divide  between  and 
distribute  to  specified  persons,  vested  in  those  in  esse  answer- 
ing the  description  at  the  time  appointed  for  division  and  dis- 
tribution. 

7.  Testator  by  his  will,  after  providing  for  the  annual  payment 

of  "the  interest"  of  his  property  to  two  sons,  declared  that  after 
the  death  of  his  sons  "the  principal  shall  go  to  their  living 
children,  at  the  age  of  twenty-one."  There  was  no  express  dla- 
position  of  the  interest  after  the  termination  of  the  life  estates. 
The  accumulation  of  the  interest  and  postponement  of  time  of 
pasrment  to  that  of  the  principal  was  negatived  by  the  express 
direction  as  to  pasrment  of  the  principal  and  silence  as  to  pay- 
ment of  the  income.  Intention  to  leave  the  income  as  intestate 
property  was  negatived  by  the  obvious  scheme  of  testator  to 
dispose  of  all  his  property.    Held,  that  the  testator's  purpose 
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was  to  bequeath  the  principal  to  the  grandchildren  living  at  the 
termination  of  the  life  estates,  share  and  share  alike,  payment 
to  them,  as  to  principal,  to  be  made  upon  their  severally  ar- 
riving at  the  age  of  twenty-one  years,  and,  as  to  Income,  an- 
nually for  their  use,  and  In  case  of  the  death  of  any  child  after 
the  period  of  vesting  and  before  the  time  of  payment  his  share 
to  go  to  his  personal  representatives  Instead  of  to  the  surviving 
grandchildren.  *. 

8.  In  an  action  to  construe  a  will  It  was  ordered  that  no  costs  be 
taxed  In  favor  of  an  infant  respondent,  but  under  ch.  267,  LawB 
of  1907 — sec.  4041a,  Stats., — an  allowance  of  $75  was  made  to 
her  guardian  ad  litem;  and  no  allowance  was  made  to  the 
guardian  ad  litem  of  other  Infants,  because  no  claim  had  been 
presented  In  respect  thereto  with  proof  as  to  what  would  bo 
reasonable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Geoegb  Clementson,  Circuit  Judge.  Affirmed  in 
part;  reversed  in  part. 

Proceedings  were  duly  commenced  in  the  county  court  of 
Grant  county,  Wisconsin,  for  the  construction  of  a  will,  of 
which  the  following  is  a  copy,  omitting  the  signature  and 
attestation  clause: 

*1,  John  Benner,  of  the  town  of  Liberty,  county  of  Grant^ 
state  of  Wisconsin,  being  of  sound  mind  and  memory,  do 
hereby  declare  this  to  be  my  last  will  and  testament. 

"I.  All  my  just  debts  and  fimeral  expenses  shall  be  fully 
paid. 

"II.  All  my  property  shall  be  put  on  interest  by  some  one 
appointed  by  the  county  judge  of  Grant  county,  Wis. 

"III.  The  interest  of  my  property  shall  be  paid  annually 
to  my  sons  Bert  and  John  during  their  lives,  but  none  of  the 
principal  shall  be  paid  to  either  one. 

"IV.  After  the  jdeath  of  my  sons  the  principal  shall  go  to 
their  living  children,  at  the  age  of  twenty-cme.'' 

The  county  court  construed  the  will  as  follows : 

"1.  It  .was  the  intention  of  said  testator  that  all  his  prop- 
erty shall  be  converted  into  money.  ^ 

"2.  It  was  the  intention  of  said  testator  that  said  money 
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shall  be  put  at  interest  by  a  trustee  to  be  appointed  by  tie 
county  judge  of  Grant  county,  Wisconsin,  as  such  judge. 

"3.  That  the  interest  arising  from  such  investment  shall 
be  paid  by  said  trustee  to  the  testator^s  two  sons,  Bert  and 
John,  during  their  lives. 

"4.  That  said  sons,  so  long  as  both  shall  live,  shall  take 
said  income  jointly  and  in  equal  parts,  and  that  the  survivor 
shall  take  the  entire  income  so  long  as  he  shall  live. 

"5.  That  no  part  of  the  principal  sum  or  corpus  of  said 
estate  shall  be  paid  to  either  of  said  sons. 

"6.  That  upon  the  death  of  both  sons,  the  corpus  of  the 
estate,  or  principal,  shall  immediately  vest  in. the  children, 
then  living,  of  said  sons,  as  joint  tenants  with  right  of  sur- 
vivorship. 

^^7.  That  as  each  of  said  joint  tenants  arrives  at  the  age 
of  twenty-one  years,  he  shall  be  entitled  to  receive  from  said 
trustee  his  proportionate  share  of  said  principal. 

"8.  That  pending  the  period  between  the  death  of  wid 
life  tenants  and  the  time  when  the  child  or  children  surviv- 
ing them  shall  reach  its  or  their  majority,  the  interest  derived 
from  said  principal  sum  shall  be  paid  to  the  children  or  to 
their  duly  qualified  guardians,  in  equal  shares,  for  their  use, 
support,  and  maintenance. 

"9.  That  said  will  creates  a  valid  trust  in  the  i)erson  to  be 
appointed  by  said  county  judge,  to  effectuate  its  provisions. 

"10.  That  in  order  to  carry  out  the  scheme  of  said  will, 
it  is  necessary  that  the  administrator  with  the  will  ann^exed 
of  the  estate  of  said  deceased  shall  sell  all  the  i)ersonal  and 
real  estate  of  which  the  deceased  died  seized  and  convert  the 
same  into  money." 

Judgment  was  entered  according  to  such  construction. 

Upon  appeal  duly  taken  to  the  circuit  court  for  Grant 
county  the  judgment  was  affirmed. 

For  the  appellant  there  was  a  brief  by  Miner  &  Elver, 
and  oral  argument  by  F,  M,  Miner  and  E.  T.  Elver. 

For  the  respondent  Mauer  there  was  a  brief  by  Brown  & 
Brennan,  and  oral  argument  by  N.  W,  Brovm. 

For  the  respondent  Edna  Benner  the  cause  was  submitted 
on  the  brief  of  Oeo,  B,  Clementson,  guardian  ad  litem. 
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Mabshall^  J.  A  vigorous  attack  is  made  on  the  decision 
that  the  doctrine  of  equitable  conversion  applies  to  the  will, 
giving  all  of  the  testator's  property  the  character  of  person- 
alty. The  decision  is  manifestly  right  if  the  testator  ex- 
pressly or  by  necessary  implication  directed  his  estate  to  be 
administered  and  distributed  in  the  form  of  money.  Dodge 
V.  Williams,  46  Wis.  70, 1  N.  W.  92,  50  N.  W.  1103 ;  Ford 
V.  Ford,  70  Wis.  19,  33  N.  W.  188 ;  Ewrrington  v.  Pier, 
105  Wis.  485,  82  N.  W.  346 ;  Becker  v.  Chester,  115  Wis. 
90,  91  N.  W.  87,  650.  The  trial  court  probably  came  to 
the  conclusion  that  such  was  the  case;  moreover,  that  the 
will  could  not  be  executed  without  treating  the  property  as 
personalty,  therefore  that  such  express  direction  is  reinforced 
by  an  implied  one,  and  with  that  we  quite  agree. 

The  words  "put  on  interest,"  "the  interest  of  my  propprty 
shall  be  paid  annually,''  "the  principal  shall  go,"  etc.,  have 
a  plain,  unmistakable  meaning.  They  all  relate,  in  their 
ordinary  sense,  to  dealing  with  money,  the  value  of  the  use 
of  money,  measured  by  interest,  and  securities  dischargeable 
by  the  payment  of  money.  The  only  way  an  estate  could  be 
put  out  at  interest,  within  the  ordinary  meaning  of  words, 
would  be  to  convert  the  same  into  interest-bearing  securities. 

It  is  not  a  legitimate  answer  to  the  foregoing  to  say  that 
the  words  under  consideration  do  not,  necessarily,  under  all 
circumstances  mean  what  their  literal  sense  suggests,  unac- 
companied by  some  convincing  reason  that  such  was  not  in- 
tended. The  familiar  rule  that  "words  which  are  plain  and 
in  their  literal  sense  lead  to  no  inconsistent  or  absurd  con- 
sequences must  be  presumed  to  have  been  used  in  their  com- 
mon and  ordinary  meaning,  and  such  presumption  must 
absolutely  prevail,"  precludes  ascribing  to  a  written  instru- 
ment a  meaning  out  of  the  ordinary  sense  thereof,  and  ren- 
ders all  efforts  to  do  so  wholly  illegitimate,  in  advance  of 
ambiguity  appearing.  Judicial  construction  cannot  prop- 
erly commence  except  in  the  face  of  uncertainty  of  sense  J 
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some  fair  doubt  as  to  which  of  two  or  more  reasonable  mean- 
ings, if  there  be  such,  was  intended. 

Far  too  often  the  salutary  principles  mentioned  seem  to  be 
overlooked,  especially  in  the  treatment  of  wills,  they  being 
approached  as  if,  as  matter  of  course,  they  should  be  viewed 
in  the  light  of  rules  for  judicial  construction  varying  the 
common,  ordinary  sense  of  words,  and  thus  ambiguity  is,  at 
the  outset,  read  out  of  instruments,  instead  of  unavoidable 
imcertainty  being  solved  by  such  rules.  In  re  Moranfs  WHl, 
118  Wis.  177, 196,  96  N.  W.  367.  We  may  well  repeat  what 
was  said  in  MUcheU  v.  Mitchell,  126  Wis.  47,  49,  105  N.  W. 
216,217: 

"A  will  is  not  to  be  read  in  the  light  of  rules  for  judicial 
construction  merely  because  its  meaning  is  challenged,  and 
the  f  hallenge  supported  by  reasoning  on  the  assumption  that 
such  meaning  is  obscure.  Often  obscurity  claimed  to  exist  in 
such  an  instrument  is  but  the  mere  creation  of  the  mind  of  the 
claimant,  not  one  originating  with  the  maker  of  the  paper. 
The  first  duty  in  examining  a  will  to  discover  its  purpose  is 
to  proceed  as  if  it  was  unambiguously  expr^sed.  If,  taking 
the  will  as  a  whole  in  the  light  of  the  subjects  with  which  it 
deals,  its  meaning  is  plain,  there  is  no  legitimate  room  for 
judicial'  construction,  and  none  should  be  attempted." 

We  are  unable  to  discover  any  uncertainty  such  as  above 
suggested  in  the  words  in  question.  The  learned  counsel  for 
appellant  argue  that,  the  testator  having  acquired  his  prop- 
erty by  farming,  it  is  not  reasonable  to  suppose  he  intended 
to  have  the  farm  land,  comprising  a  large  part  of  his  estate, 
converted  into  money  and  administered  in  that  form,  and 
in  that  view  the  words  of  apparent  direction  to  that  effect 
appear  ambiguous.  The  reasoning  seems  to  be  illogical,  in 
that  important  premises  are  omitted  while  the  conclusion 
from  those  suggested  does  not  necessarily  follow.  The  tes- 
tator's scheme  plainly  was,  as  before  indicated,  that  the 
value  of  the  use  of  the  property,  measured  by  the  interest 
obtainable,  should  be  paid  to  his  two  sons;  that  the  oorpns 
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should  remain  intact  for,  within  reasonable  probability, 
many  years  and  then  should  be  divided,  within  such  probabil- 
ity, into  many  parts  for  the  purpose  of  paying  at  the  ap- 
pointed times  one  part  to  each  of  the  grandchildren  entitled 
to  share  in  the  distribution.  The  ordinary,  if  not  the  neces- 
sary, way  of  carrying  out  such  a  scheme  would  be  to  convert 
the  property  into  an  invested  interest-bearing  fund.  One 
would  hardly  think  of  tying  up  a  farm  property,  which  re- 
quires careful  and  constant  management,  for  a  long  period  of 
years  for  the  purpose  of  providing  a  reliable  income  for  two 
or  more  persons,  and  ultimately  for  a  division  of  the  property 
among  a  still  larger  number,  the  time  for  each  of  the  latter 
to  t^ke  in  possession  differing  from  all  the  others.  The  only 
way  by  which  a  reasonably  certain  income  free  from  the 
burdensome  cares  and  expenses  of  a  trust  could  be  secured 
would  be  to  turn  the  property  into  an  interest-bearing  well- 
secured  fund,  and  the  only  practicable  way  for  the  ultimate 
division  would  be  to  treat  the  property  in  the  form  of  money. 
So  the  literal  sense  of  the  will  is  reinforced  by  its  plain  pur- 
pose rather  than  rendered  obscure  thereby. 

It  follows  logically  from  the  foregoing  that  the  testator's 
intention  was  that  the  one  appointed  by  the  court  to  admin- 
ister the  estate  should  convert  the  same  into  money,  put  the 
available  funds  out  at  interest,  and  act  as  trustee  in  the  com- 
plete execution  of  the  will.  The  instrument  expressly  pro- 
vides that  the  property  "shall  be  put  on  interest  by  some  onp 
appointed  by  the  county  judge,"  etc.  The  appointee  under 
that  provision,  in  legal  effect,  is  the  appointee  of  the  testator. 
WolbeH  V.  Beard,  128  Wis.  391,  397,  107  N.  W.  663. 

It  is  the  opinion  of  the  court  that  the  decision  respecting 
the  disposition  of  the  interest  derived  from  the  invested  fund 
so  long  as  either  of  the  sons  shall  survive,  is  right,  viz. :  That 
it  shall  be  equally  divided  annually  between  the  two  while 
they  both  live,  and.  after  the  death  of  one  that  all  shall  be 
paid  to  the  other  so  long  as  he  shall  survive.     That  would 
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seem  to  be  the  plain,  ordinary  meaning  of  the  words  "the 
interest  .  .  •  shall  be  paid  annually  to  my  sons  Bert  and 
John  during  their  lives."  But  if  it  were  otherwise,  leaving 
a  reasonable  doubt  on  the  question,  looking  at  the  words 
alone,  that  would  disappear  in  the  face  of  these  significant 
circumstances:  no  express  disposition  of  interest  accruing 
on  the  fund  was  made  except  during  the  continuance  of  the 
trust  for  the  two  sons.  There  is  no  implied  disposition  of 
interest  accruing  during  the  existence  of  either  of  the  life 
estates  incidental  to  a  disposition  of  principal,  it  being  in 
effect  provided  that  no  part  of  the  principal  shall  go  to  any 
one  until  the  death  of  the  sons.  There  is  no  provision,  ex- 
press or  implied,  for  an  accumulation  of  interest  on  any  part 
of  the  fund  for  payment  to  the  ultimate  owners  of  any  part 
of  the  principal.  All  those  circumstances  are  consistent  with 
the  theory  that  the  words  "the  interest  •  •  •  shall  be  paid 
annually  to  my  sons  •  •  .  during  their  lives,"  mean  that  the 
entire  interest  shall  be  annually  so  paid  to  both  sons  while  liv- 
ing, and  thereafter  to  the  survivor  until  the  happening  of  the 
circumstance  which  will  determine  tiie  ownjership  of  the 
principal,  and  are  hardly  consistent  with  any  other  reasonr 
able  theory. 

What  has  been  said  disposes  of  the  question  in  the  nega- 
tive, in  harmony  with  the  decision  of  the  trial  court,  of 
whether  the  testator  intended  that  the  title,  absolute,  to  any 
part  of  the  invested  funds  should  vest  in  any  grandchild 
prior  to  the  termination  of  both  life  estates.  The  meaning  of 
the  words  at  this  point,  viz. :  "After  the  death  of  my  sons  the 
principal  shall  go,"  etc.,  is  regarded  as  unmistakabla 

We  now  come  to  the  only  part  of  the  will  which  in  our 
opinion  is  ambiguous.  Did  the  testator  mean  by  the  words, 
* 'After  the  death  of  my  sons  the  principal  shall  go  to  their 
living  children,  at  the  age  of  twenty-one,"  that  the  corpus  of 
the  property  upon  the  termination  of  the  two  life  estates 
s&ould  go  in  right  to  their  living  grandchildren,  share  and 
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share  alike;  vest  in  them  in  a  conunou-Iaw  sense  in  such 
shares,  payable  only  as  they  severally  arrive  at  the  age  of 
twenty-one ;  or  did  he  mean  that  it  should  go  to  them  as  a 
dasb,  each  to  take  a  share  contingent  upon  his  surviving  to 
attain  his  majority?  lo  other  words,  was  there  a  gift  to  the 
grandchildren  to  take  effect  at  the  termination  of  the  life 
estates,  payment  being  postponed  as  to  any  one  not  being 
of  age  tiU  the  termination  of  his  minority,  or  was  it  in- 
tended that  the  property  should  go  to  such  of  the  grand- 
children living  at  the  time  of  the  termination  of  the  life 
estates  as  should  attain  their  majority?  If  the  intention 
was  merely  to  fix  the  time  of  payment  as  to  each  of  the 
takers  in  remainder,  and  not  to  annex  the  mere  circum- 
stance of  future  payment  to  the  gift  as  a  substantive  matter,, 
then  the  grandchildren  living  at  the  termination  of  the  life 
estates  will  take,  share  and  share  alike,  vested  interests,  in  a 
strict  common-law  sense,  in  the  invested  fund.  In  case  of 
the  death  of  one  of  them  thereafter  before  arriving  at  the 
age  of  twenty-one  years  the  survivor  will  not  take  the  share 
that  would  otherwise  be  paid  to  him  but  it  will  go  to  his 
personal  representative. 
The  rule  is  often  stated  thus : 

''When  a  future  time  for  the  payment  of  the  legacy  is  de- 
fined by  the  will,  the  legacy  will  be  vested  or  contingent  ac- 
cording as,  upon  construing  the  will,  it  appears  whether  the 
testator  meant  to  annex  the  time  to  the  payment  of  the  leg- 
acy, or  to  the  gift  of  it."  2  Williams,  Ex'rs  (7th  Am.  ed.) 
515. 

Dbnio,  0.  J.,  in  Everitt  v.  Everitt,  29  N.  Y.  39,  75, 
phrased  the  rule  thus : 

"If  futurity  is  annexed  to  the  substa/nce  of  the  gift,  the 
vesting  is  suspended ;  but  if  it  appear  to  relate  to  the  time 
of  payment  only,  the  legacy  vests  instanter." 

See,  also,  Scott  v.  West,  63  Wis.  529,  24  K  W.  161,  25  N. 
W.  18;  Stark  v.  Conde,  100  Wis.  633,  76  K  W.  600. 
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We  do  not  have  any  difficulty  here  in  determining  whether 
the  granchildren  took  vested  interests  upon  th6  death  of  the 
testator  because  of  the  express  declaration  that  the  corpus 
pf  the  property  shall  go  to  such  children  living  at  the  time 
of  the  termination  of  the  life  estates.  So  no  vesting  by 
title,  absolute,  can  occur  prior  to  that  tima  The  rule  that, 
nothing  appearing  convincingly  to  the  contrary,  the  pre- 
sumption is  that  a  bequest  takes  effect  and  vests  absolutely 
in  point  of  right  at  the  death  of  the  testator  (Scott  v.  West, 
63  Wis.  529,  24  N.  W.  161,  25  N.  W.  18),  is  displaced  by 
the  rule  that  a  bequest  in  the  form  of  a  direction  to  divide 
between  and  distribute  to  specified  persons  vests  in  those 
in  esse  answering  to  the  description  at  the  appointed  time 
for  division  and  distribution.  Smith  v.  Smith,  116  Wis. 
670,  93  N.  W.  452;  In  re  Morons  Witt,  118  Wis.  177,  96 
N.  W.  367.  That  and  the  further  rule  that  nothing  appear- 
ing convincingly  to  the  contrary,  where  the  bequest  is  not 
direct  but  rather  in  the  form  of  a  bequest  to  those  of  a  par- 
ticular description  answering  thereto  at  a  specified  time,  and 
some  other  rules  that  might  be  mentioned,  are  all  in  harmony 
with  the  thought  that  no  interest  in  the  estate  in  question  can 
vest  in  the  grandchildren  prior  to  the  termination  of  the  life 
estates. 

It  is  very  evident  that  the  idea  in  the  testator's  mind, 
which  he  intended  to  embody  in  the  last  clause  of  the  will, 
is  very  imperfectly  stated.  Notliing  appears,  expressly,  as 
to  disposing  of  interest  after  the  termination  of  the  life 
estates.  That  it  was  expected  such  interest  would  accumu- 
late and  wait  upon  the  time  of  payment  of  principal  is  -rather 
negatived  by  the  express  direction  as  to  payment  of  the  lat- 
ter and  silence  as  to  the  former.  That  it  was  not  intended 
to  leave  the  interest  as  intestate  property  is  negatived  by  the 
obvious  general  scheme  of  the  testator  to  dispose  of  all  of 
the  property.  No  construction  can  be  rightly  adopted  that 
would  leave  the  interest  undisposed  of,  if  one  can  reasonably 
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be  read  out  of  the  instrument  which  will  avoid  that  result. 
That  is  a  very  familiar  principle.  If  it  were  not  intended 
that  the  payment  of  the  interest  should  wait  upon  a  dis- 
tribution of  the  principal  and  yet  to  dispose  of  it,  then 
it  must  be  that  the  purpose  was  that  the  interest  should 
foe  paid  annually  after  the  termination  of  the  life  estates 
as  before,  to  the  persons  entitled  thereto,  to  wit:  the  grand- 
children. In  that  case  it  would  hardly  be  reasonable  to 
suppose  the  purpose  was  that  the  interest  should  be  paid 
to  any  one  whose  right  to  share  in  the  disposition  of  the 
principal  was  contingent  Only  a  vested  right  to  princi- 
pal would  reasonably  carry  interest.  That  is  consistent  with 
the  rule  that  where  a  will  provides  for  payment  of  inter- 
est on  a  fund  to  a  legatee  till  a  specified  time  and  then  for 
payment  of  the  principal  to  him,  tiie  presumption  is,  noth- 
ing appearing  convincingly  to  the  contrary,  that  the  pur- 
pose of  the  testator  was  that  the  right  to  the  fund  itself 
should  vest  in  such  person  at  the  time  of  the  vesting  of  the 
right  to  the  use.  In  such  circumstances,  in  case  of  the 
death  of  the  beneficiary  before  the  time  for  him  to  receive 
the  principal,  it  goes  to  his  personal  representative.  Patton 
V.  Ludington,  103  Wis.  629,  646,  79  K  W.  1073 ;  Peterson's 
Appeal,  88  Pa.  St.  397 ;  Warner  v.  Dvrant,  76  K  Y.  133 ; 
Greerh  v.  Green,  86  N.  0.  546 ;  Reed's  Appeal,  118  Pa.  St. 
215,  11  Atl.  787.  In  the  last  case  cited  the  rule  is  stated 
substantially  thus: 

''While  it  is  true,  as  a  general  rule,  that  where  the  time 
or  other  condition  is  aimexed  to  the  substance  of  the  gift  and 
not  merely  to  the  payment  the  legacy  is  contingent,  yet,  as 
an  exception,  when  interest,  whether  by  way  of  maintenance 
or  otherwise,  is  given  while  the  enjoyment  of  the  gift  of  the 
principal  is  postponed,  the  legacy  will  vest  immediately." 

In  the  light  of  the  foregoing  it  is  the  opinion  of  the  court 
that  the  testator's  purpose  was  to  bequeath  the  principal  of 
the  invested  fund  to  the  grandchildr^i  living  at  the  ternii- 


Digitized  by  VjOOQ IC 


336         SUPKEME  COUET  OF  WISCONSIN.     [Nov. 
Benner  v.  Maaer,  133  Wis.  325. 

nation  of  the  life  estates^  share  and  share  alike^  payment  to 
them,  as  to  principal,  to  be  made  upon  their  severally  arriv- 
ing at  the  age  of  twenty-one  years,  and,  as  to  interest,  annu- 
ally for  their  use.  That  avoids  intestacy  as  to  the  interest^ 
and  courts  sometimes  indulge  in  some  very  strong  presump- 
tions to  that  end.  It  satisfies  the  rule  as  to  the  vesting  of 
the  principal,  there  being  nothing  to  efficiently  displace  the 
prcsimiption  in  that  regard,  coinciding  with  the  commence- 
ment of  the  right  to  the  interest.  The  latter  rule  being  sat- 
isfied, the  condition  as  to  payment  is  shown  not  to  be  affixed 
to  the  substance  of  the  gift,  but  rather  to  the  mere  time  of 
payment  That  accomplishes  an  early  vesting,  comparatively 
speaking,  and  makes  the  most  reasonable  disposition  of  the 
estate  in  remainder  that  can  be  well  read  out  of  the  testator's 
language. 

The  result  is  that  the  right  to  the  estate  in  remainder  will 
vest  by  title,  absolute,  in  the  grandchildren,  share  and  share 
alike,  at  the  time  of  the  termination  of  the  life  estates. 
Each  child  will  be  entitled  thereafter  to  the  benefit,  annually, 
of  the  interest  upon  his  share  until  he  realizes  in  possession 
as  to  the  principal.  In  case  of  the  death  of  any  child  after 
the  period  of  vesting  and  before  the  time  of  payment  his 
share  will  go  to  his  personal  representative  instead  of  to  the 
surviving  grandchildren.  The  decision  of  the  trial  court, 
in  effect^  that  the  time  of  payment  was  affixed  to  the  erub- 
stance  of  the  gift  so  that  at  the  termination  of  the  life  estates 
the  then  surviving  grandchildren  will  come  into  possession 
of  mere  contingent  rights  as  to  principal;  that  they  will  be 
mere  joint  tenants  so  that  though  having  a  vested  interest, 
in  a  sense,  such  interest  will  be  subject  to  be  divested  as  to 
any  one  by  his  demise  prior  to  his  arrival  at  the  age  of 
twenty-one,  must  be  reversed. 

By  the  Court. — The  judgment  as  to  the  character  of  the 
estates  in  remainder  is  reversed,  and  otherwise  it  is  affirmed. 
The  cause  is  remanded  with  directions  to  modify  that  part 
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of  the  judgment  contained  in  clauses  numbered  six  (6), 
seven  (7),  and  eight  (8),  so  it  will  decree  that  upon  the 
death  of  both  sons  the  principal  will  immediately  vest  in  the 
then  living  grandchildren,  share  and  share  alike,  as  tenants 
in  common;  that  in  case  of  the  death  of  any  one  of  them 
thereafter  before  his  arrival  at  the  age  of  twenty-one  years 
his  share  will  go  to  his  personal  representative;  that  the 
share  of  each  will  be  payable  to  him  upon  his  arrival  at  the 
age  of  twenty-one.  if  he  so  survives,  and  that  in  the  meantime 
the  interest,  so  long  as  he  lives,  will  be  for  his  use  according 
to  law.  Taxable  costs  in  this  court  of  appellant  and  respond- 
ent J.  B.  Manier  are  directed  to  be  paid  out  of  the  body  of  the 
estate.  No  costs  will  be  taxed  in  favor  of  the  infant  respond- 
ent, Edna  Benner,  who  appears  by  Geo.  B.  Clementson,  as 
guardian  ad  litem,  but  the  sum  of  $75  is  allowed  such  guard- 
ian ad  litem  for  his  services  and  necessary  expenditures  in 
this  court,  payable  out  of  the  body  of  the  estate.  Ch.  267, 
Laws  of  1907  (sec  40416,  Stats.)  No  amount  is  allowed  to 
the  guardian  ad  litem  of  other  infants  at  this  time,  because 
no  claim  has  been  presented  in  respect  thereto  with  proof  as 
to  what  would  be  reasonable. 


Fox  and  others,  Appellants,  vs.  Wilkinson  and  another,  Ee- 

spondents. 

October  15 — November  5,  1907. 

Election  of  remedies:  Acts  constituting  election:  Inconsistent  posi^ 
tions:  Sales:  Subsequent  use:  Rescission:  Replevin* 

1.  One  having  a  right  of  choice  between  two  inconsistent  positions 
who  exercises  that  choice  is  finally  concluded  and  confined  to 
the  rights  and  remedies  appropriate  to  the  position  so  chosen 
and  excluded  from  those  consistent  only  with  the  repudiated 
one,  and,  since  such  choice  is  merely  mental,  any  unambiguous 
act  consistent  with  one  and  inconsistent  with  the  other  of  the 
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elective  positions  will  be  deemed  conclusiye  evidence  of  such 
election. 

2.  When  an  article  delivered  in  attempted  satisfaction  of  a  contract 

of  or  for  sale  is  upon  reasonable  inspection  ascertained  to  yary 
from  the  requirements  o^  such  contract,  the  recipient  becomes 
vested  with  a  choice:  (1)  He  may  repudiate  it  entirely  as  not 
being  that  which  he  purchased,  or  (2)  he  may  accept  it  either 
as  satisfying  the  contract  completely,  or,  under  some  circum- 
stances,  as  satisfying  it  only  partially,  and  recoup  its  insuffi- 
ciency or  defect  against  the  purchase  price,  or  recover  damases 
therefor. 

3.  In  such  case.  If  after  ascertaining  defects  the  purchaser  exer- 

cises dominion  and  avails  himself  of  benefits  to  which  he  could 
be  entitled  only  as  owner,  he  so  declares  his  election  to  become 
such  that  he  cannot  afterwards  deny  the  obligations  of  such 
position,  or  claim  the  immunities  which  would  have  resulted 
upon  a  rescission. 

4.  When  a  purchaser  has  the  right  to  subject  an  article  to  trial, 

the  mere  use  of  it  is  ambiguous,  but  when  the  test  is  complete 
so  that  the  purchaser  has  to  his  satisfaction  ascertained  all 
that  trial  can  teach  him  and  determined  that  the  article  does 
not  satisfy  the  contract,  the  element  of  ambiguity  is  eliminated 
in  the  construction  of  any  subsequent  acts  of  dominion  or  use. 
After  that  any  unnecessary  application  of  the  article  to  his  ad- 
vantage and  benefit  is  consistent  only  with  a  decision  to  be- 
come or  continue  owner. 

5.  Plaintiffs  purchased  from  defendants  a  traction  engine  for  $400 

and  an  old  horse  power,  and  had  the  privilege  of  trial.  After 
use  of  the  engine  up  to  noon  of  a  certain  day  plaintiffs  had  ao 
far  completed  the  trial  as  to  have  ascertained  that  the  en^ne 
would  not  work  as  guaranteed,  and  then  determined  not  to  ac- 
cept it  as  satisfying  the  contract  of  sale  and  forwarded  notice 
of  such  defect  and  determination  to  the  seller.  In  this  situa- 
tion plaintiffs  made  use  of  the  engine  for  their  own  benefit  for 
the  remainder  of  that  day  and  until  noon  of  the  following:  day 
in  completing  a  Job  of  threshing  on  which  they  were  employed. 
There  was  no  proof  of  any  special  exigency  rendering  such  use 
unavoidable.  Held^  that  such  acts  were  an  unambiguous  dec- 
laration of  plaintiffs'  election  to  become  owners  of  the  engine. 

6.  Such  election,  having  been  once  exercised,  concluded  and   pre- 

cluded plaintiffs  from' the  inconsistent  course  of  rescission,  and 
hence  they  could  not  maintain  an  action  of  replevin  for  the 
horse  power  which  had  been  delivered  into  defendants*  possea- 
sion. 
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Appbai.  from  a  judgment  of  the  circuit  court  for  Grant 
coimty:  Geoege  Clementson,  Circuit  Judge.    Affirmed. 

Defendants  sold  to  plaintiffs  a  traction  engine  for  $400 
and  an  old  horse  power.  By  written  agreement  the  pur- 
chasers were  accorded  "ten  days'  trial  on  this  engine,  and 
said  engine  must  do  good  work  and  be  in  good  shape.  If 
engine  wheels  and  pinions  break  this  year  1906  by  cause  of 
defect,  same  will  be  sent  new."  Plaintiffs  received  the  en- 
gine, had  used  it  in  threshing  on  some  six  or  seven  different 
days,  but  during  a  period  of  more  than  ten  days  after  its  re- 
ceipt. On  August  27th  they  had  ascertained,  to  their  own 
satisfaction,  that  the  engine  would  not  do  good  work^  and  had 
determined  absolutely  that  they  would  not  accept  or  keep  it, 
and  about  noon  on  that  day  sent  word  to  the  sellers'  agent  to 
that  effect  Thereafter  on  the  same  day,  and  for  about  half 
of  the  following  day,  they  continued  to  use  the  engine  to  run 
their  threshing  machine  in  order  to  finish  up  a  job  of  thresh- 
ing for  a  customer  on  which  they  were  then  engaged.  De- 
fendants, refusing  to  recognize  the  right  of  plaintiffs  to  re- 
scind, got  possession,  of  the  old  horse  power  to  which  they 
were  entitled  under  the  terms  of  the  trade.  Plaintiffs,  hav- 
ing demanded  the  same,  brought  replevin  therefor.  Upon 
trial  the  jury  found  a  statutory  verdict  in  replevin  in  favor 
of  the  plaintiffs,  to  the  effect  (1)  that  plaintiffs  were  en- 
titled to  the  possession  of  the  horse  power;  (2)  that  defend- 
ants unjustly  took  and  unjustly  detained  the  same;  (3)  $60 
value;  and  (4)  plaintiffs'  damage  $8.  But  in  response  to 
two  special  questions  submitted  by  the  court  of  its  own  mo- 
tion they  found  (1)  that  "the  plaintiffs  determined  abso- 
lutely on  August  27th  that  they  would  not  accept  and  keep 
the  traction  engine;''  (2)  that  "after  they  had  thus  deter- 
mined they  proceeded  with  the  use  of  the  engine  to  finish 
the  threshing  job  at  which  they  were  then  employed."  Upon 
this  verdict  the  court  denied  plaintiffs'  motion  for  judg- 
ment and  rendered  judgment  in  favor  of  defendants  for  the 
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recovery  of  the  horse  power  or  for  its  value,  from  which 
judgment  the  plaintiffs  appeal. 

T.  L.  Cleary,  for  the  appellants. 

A.  W.  Kopp,  for  the  respondents. 

Dodge,  J.  One  having  a  right  of  choice  between  two  in- 
consistent positions  who  exercises  that  choice  is  finally  con- 
cluded and  confined  to  the  rights  and  remedies  appropriate  to 
the  position  so  chosen  and  excluded  from  those  consistent 
only  with  the  repudiated  one.  Since  such  choice  is  merely 
mental,  any  unambiguous  act  consistent  with  one  and  in- 
consistent with  the  other  of  the  elective  positions  will  be 
deemed  conclusive  evidence  of  such,  election.  Srneesters  v. 
Schroeder,  123  Wis.  116,  101  N.  W.  363.  Wben  an  article 
delivered  in  attempted  satisfaction  of  a  contract  of  or  for 
sale  is  upon  reasonable  inspection  ascertained  to  vary  from 
the  requirements  of  such  contract,  the  recipient  becomes 
vested  with  such  a  choice.  He  may  repudiate  it  entirely  ad 
not  being  that  which  he  purchased,  or  he  may  accept  it 
either  as  satisfying  the  contract  completely,  or,  under  some 
circumstances,  as  satisfying  it  only  partially,  so  that  he  may 
recoup  its  insufficiency  or  defect  against  the  purchase  price, 
or  recover  damages  therefor.  Fairfield  v.  Madison  Mfg.  Ca. 
38  Wis.  346 ;  Porfc  v.  Richardson  4&  B.  Co.  81  Wis.  399,  51 
N.  W.  572 ;  Srneesters  v.  Schroeder,  supra.  In  the  first  case 
he  refuses  to  become  the  owner  of  the  article,  in  the  latter 
he  does  become  such.  The  two  are  inconsistent;  hence, 
when  he  adopts  either  alternative,  he  can  exercise  no  rights 
consistent  only  with  the  other  position.  Or,  concretely,  if 
after  ascertaining  defects  he  exercises  dominion  and  avails 
himself  of  benefits  to  which  he  could  be  entitled  only  as 
owner,  he  so  declares  his  election  to  become  such  that  he  can- 
not afterward  deny  the  obligations  of  such  position,  or  claim 
the  immunities  which,  would  have  resulted  upon  a  rescission. 
Churchill  v.  Price,  44  Wis.  '540 ;  Cream  City  O.  Co.  v.  Frieda 
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Icmder,  84  Wis.  53,  54  N.  W.  28;  Palmer  v.  Banfield,  86 
Wis.  441,  56  K  W.  1090 ;  Walter  A.  Wood  M,  &  B.  M.  Co. 
V.  Calvert,  89  Wis.  640,  62  N.  W.  532 ;  Kingman  &  Co.  v. 
Watson,  97  Wis.  596,  73  N.  W.  438 ;  Zipp  Mfg.  Co.  v.  Pas- 
torino,  120  Wis.  176,  97  N.  W.  904.  When  a  purchaser  has 
the  right  to  subject  the  article  to  trial,  the  mere  use  is,  of 
course,  ambiguous,  for  it  may  be  for  the  purposes  of  trial ; 
but  when  the  test  is  complete  so  that  the  purchaser  has  to  his 
satisfaction  ascertained  all  that  trial  can  teach  him  and  de- 
termined that  the  article  does  not  satisfy  the  contract,  then 
that  element  of  ambiguity  is  eliminated  in  the  construction 
of  any  subsequent  acts  of  dominion  or  use.  After  that  cer- 
tainly any  unnecessary  application  of  the  article  to  his  ad- 
vantage and  benefit  would  in  honesty  be  consistent  only  with 
a  decision  to  become  or  continue  owner.  The  distinction  be- 
tween,using  an  article  for  purpose  of  test  or  trial  and  use  un- 
necessary for  such  purpose,  and  therefore  ascribed  to  owner- 
ship, is  illustrated  in  several  of  the  cited  cases,  notably 
Cream  City  0.  Co.  v.  Friedla/nder ;  Walter  A.  Wood  M.  & 
R.  M.  Co.v.  Calvert;  and  Zipp  Mfg.  Co.  v.  Padorino. 
Doubtless  there  may  be  situations  where  some  use  of  an  ar-  • 
tide  after  unsatisfactoriness  is  fully  established  is  unavoid- 
able to  protect  the  purcliaser  from  injury  or  serious  inconven- 
ience resulting  from  the  very  predicament  in  which  he  is 
thrown  by  making  the  trial,  as,  for  example,  one  who  dis- 
<»ver8  defects  in  the  trial  drive  of  a  horse  and  who  merely 
<»ntinues  the  use  to  return  to  the  starting  point.  In  such 
case  the  continued  use  might  well  fail  to  evince  any  intent  ' 
to  retain  the  article. 

Applying  these  rules  of  law  to  the  instant  case,  we  find  it 
established  as  fact  that  about  noon  of  August  27th  the  plaint- 
iffs had  so  completed  the  trial  to  which  they  were  entitled  that 
they  had  ascertained  that  the  engine  would  not  work  as 
guaranteed  and  had  determined  not  to  accept  it  as  satisfying 
the  contract  of  sale,  and  had  forwarded  notice  of  such  de- 
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feet  and  determination  to  the  seller.  Whether  they  still  had 
a  right  under  the  contract  to  make  further  trial,  had  they  so 
desired,  is  immaterial,  for  they  had  declared  that  they  did 
not  so  desire,  and  thero  is  no  claim  or  pretense  that  the  sub- 
sequent use  was  made  for  the  purpose  of  ascertaining  the 
quality  or  effectiveness  of  the  machine.  The  trial  being 
complete  and  the  inadequacy  of  the  article  to  fully  satisfy 
the  calls  of  the  contract  being  established,  plaintiffs  had  the 
election  to  reject  it  altogether  and  rescind  the  sale,  or,  in 
certain  business  exigencies,  to  retain  it  as  of  some  value  and 
pay  such  sum  as  might  be  proper  after  due  allov^ance  for  its 
defects.  Ketchum  v.  Wells,  19  Wis.  25,  33 ;  Olson  v.  Mayer, 
56  Wis.  551,  555,  14  N.  W.  640;  Charley  v.  PoUhoff,  118 
Wis.  258,  263,  95  N.  W.  124.  In  this  situation,  and  with 
this  right  of  choice,  they  made  use  of  the  engine  for  their  own 
benefit  for  the  remainder  of  the  27th  and  until  noon  of  the 
28th  of  August  There  is  no  proof  of  any  special  asigency 
rendering  such  use  unavoidable.  Under  authority  of  our 
own  decisions  such  acts  can  have  but  one  construction :  they 
must  be  deemed  to  unambiguously  declare  plaintiffs'  election 
to  become  owners.  Palmer  v.  Banfield,  86  Wis.  441,  56  N. 
W.  1090.  That,  having  once  been  exercised,  concludes  them 
and  precludes  them  from  the  inconsistent  course  of  rescis- 
sion and  reclamation  of  that  which  had  been  received  by  de- 
fendants as  purchase  price.  Hence,  whatever  other  remedy 
they  may  have,  they  could  not  maintain  replevin  for  the 
horse  power  in  question,  and  the  judgment  in  favor  of  de- 
fendants was  correct. 

By  the  Court — Judgment  affirmed. 
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BuTTEBis,  Administratrix,  Respondent,  vs.  Mifflin  aitd 
Linden  Mining  Company,  Appellant, 

Octoler  l€—y<wemt>€r  5,  1907. 

Trial:  Special  verdict:  Jurors:  Impeaching  special  findings:  New 
trial:  Discretion:  Master  and  servant:  Death  of  servant:  Con- 
trilfutory  negligence:  Appealable  orders, 

1.  In  an  action  for  the  death  of  a  servant,  after  the  return  of  a 

special  verdict  containing  a  finding  that  plaintiff's  intestate  was 
guilty  of  want  of  ordinary  care  which  contributed  to  produce 
his  death,  the  Jury  were  polled,  and,  in  answer  to  inquiry  from 
the  court,  each  replied  that  it  was  his  understanding  that  de- 
ceased was  negligent,  that  his  negligence  contributed  to  pro- 
duce his  death,  and  that  the  written  answer  to  that  question  of 
the  special  verdict  was  his  answer  thereto.  Plaintiff  subse* 
quently  filed  affidavits  of  four  jurors,  in  substance,  that  they 
did  not  intend  to  return  a  verdict  convicting  deceased  of  con- 
tributory negligence  and  the  special  verdict  in  that  respect  was 
not  as  they  intended  it  should  be;  that  they  intended  to  return 
a  verdict  which  would  entitle  plaintiff  to  recover,  did  not  dis- 
cover the  mistake  until  after  the  verdict  was  rendered,  and 
that  they  supposed  until  the  verdict  was  rendered  that  the  Jury 
had  returned  a  verdict  which  would  entitle  plaintiff  to  Judg- 
ment. Held,  that  the  affidavits  did  not  tend  to  correct  a  mis- 
take in  expressing  the  verdict  actually  agreed  upon  by  all  the 
Jurors,  and  had  no  other  effect  than  to  impeach  the  verdict 
itself. 

2.  After  a  special  verdict  affidavits  of  four  Jurors  were  filed  tending 

to  show  that  the  answer  to  one  question  was  contrary  to  their 
intention,  and  on  motion  the  court  set  aside  the  verdict  and 
granted  a  new  trial  "upon  the  ground  that  the  answer  of  the 
Jury"  to  that  question  "was  not  as  four  of  said  Jurors  intended 
it  should  be.**  Held,  that  there  was  nothing  In  the  record  to 
warrant  an  inference  that  the  new  trial  was  granted  within 
the  discretionary  power  or  the  court. 

3.  In  an  action  for  the  negligent  killing  of  a  servant  the  jury  found* 

in  answer  to  a  question  of  the  special  verdict,  that  plaintilTs 
intestate  was  guilty  of  a  want  of  ordinary  care  contributing  to 
his  death.  Plaintiff  interposed  a  motion  for  a  new  trial  and  de- 
fendant a  motion  for  judgment  upon  the  verdict  Under  the 
evidence,  stated  in  the  opinion,  it  was  held  that  the  only  infe^ 
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enoe  of  fact  that  could  be  deduced  was  that  deceased  had  know- 
ingly and  voluntarily  placed  himself  in  a  position  of  danger 
and  in  violation  of  the  rule  of  the  master,  which  resulted  in  no 
other  conclusion  than  that  decedent's  want  of  care  contributed 
to  cause  his  death,  and  hence  it  was  error  to  grant  a  new  triaL 

4.  In  such  case,  in  passing  on  the  motion  for  Judgment,  it  devolved 
lupon  the  court  to  look  into  the  evidence  and  determine  whether 
the  contributory  negligence  of  deceased  was  established  by  un- 
contradicted  evidence,  and,  if  this  was  the  state  of  the  evidence, 
the  defendant  was  entitled  to  judgment  as  matter  of  law,  ir- 
respective of  what  the  evidence  might  establish  as  to  all  the 
other  issues  in  the  case. 

"5.  In  an  action  against  a  master  for  the  death  of  a  servant  caused 
by  the  breaking  of  a  drawbar  of  a  car  whereby  it  was  precipi- 
tated upon  deceased  down  a  shaft  in  the  master's  mine,  it  ap- 
peared, among  other  things,  that  deceased  had  been  in  defend- 
ant's employ  continuously  for  a  number  of  years  and  had  acted 
as  shift  boss  in  control  of  the  men  and  the  work  in  the  mine, 
that  he  had  instructed  the  men  under  him  not  to  follow  a  car 
up  the  shaft,  and  that  he  had  informed  them  of  the  danger  in- 
cident thereto.  Held,  that  the  fact  that  the  return  of  the  car 
had  been  delayed  for  a  long  time  did  not  Justify  decedent  in 
following  it  up  the  shaft  to  ascertain  whether  it  had  been  de- 
railed. 

6.  In  such  case,  after  the  loaded  car  had  left  decedent's  place  of 

operation  at  the  foot  of  the  shaft,  the  danger  of  following  it 
was  a  continuing  one  until  it  should  return  or  until  he  was  in- 
formed there  was  no  danger  from  the  car. 

7.  An  order  denying  a  motion  for  Judgment  on  a  verdict  is  not  ap- 

pealable, and  hence  on  appeal  from  such  an  order  there  is  noth- 
ing to  review. 

Appbai.  from  an  order  of  the  circuit  court  for  Iowa  county : 
Geoeob  Clbmbntson,  Circuit  Judge.    Reversed. 

An  action  for  damages  brought  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  Harry  Biitteris,  deceased,  against  the 
Mifflin  and  Linden  Mining  Company,  a  corporation  existing 
under  the  laws  of  this  state.  Damages  are  claimed  upon  the 
ground  that  the  defendant  negligently  caused  the  death  of 
the  decedent  while  he  was  in  its  employ.  The  defendant 
denied  this  charge  of  negligence  and  asserts  that  his  death 
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was  caused  by  his  want  of  ordinary  care.  The  jury  found 
that  the  decedent,  while  in  defendant's  employ  and  while 
he  was  working  in  an  inclined  shaft  of  defendant's  mine, 
was  injured  on  May  18,  1906,  by  being  struck  by  an  ore  car 
which  had  become  detached  from  a  hoisting  cable  at  the 
dumping  place  of  the  car  on  the  surface  of  the  ground  at 
some  distance  from  the  mouth  of  the  shaft  and  had  run  back 
through  the  shaft  to  the  bottom  of  the  mine,  and  that  the  car 
became  detached  by  the  breaking  of  the  drawbar  of  the  car. 
The  bar  is  claimed  to  have  been  defective  before  it  actually 
broke,  in  that  it  was  cracked  by  being  bent  by  the  cable  pull- 
ing down  upon  it  while  the  car  was  being  drawn  up  the  in- 
cline to  the  dump,  and  that  this  downward  pull  was  due  to 
the  fact  that  the  pulley  over  which  the  cable  passed  was  lo- 
cated back  of  the  top  end  of  the  incline  and  about  on  a  level 
with  it  It  was  found  that  the  defendant's  superintendent 
did  not  exercise  ordinary  care  in  permitting  the  car  to  be 
used  at  this  time,  and  that  such  negligence  proximately  con- 
curred in  causing  the  death  of  Butteris,  and  that  a  want  of 
ordinary  care  on  the  part  of  the  deceased  contributed  to  pro- 
duce his  death.  The  jury  assessed  the  damages  in  the  case 
at  $2,500. 

After  verdict  plaintiff  submitted  to  the  court  the  affidavits 
of  four  of  the  jurors,  and  upon  them  moved  the  court  for  a 
new  trial.    These  affidavits  all  state  that : 

"Deponent  did  not  intend  to  return  a  verdict  finding  the 
deceased  .  .  .  guilty  of  contributory  negligence  nor  of  want 
of  ordinary  care,  and  that  the  special  verdict  in  that  respect 
was  not  as  this  deponent  intended  it  should  be ;  that  this  d^ 
ponent  intended  to  return  a  verdict  which  would  entitle  the 
plaintiff  to  a  judgment  of  $2,500,  and  this  deponent  did  not 
discover  his  mistake  until  after  the  verdict  was  rendered ; 
that  this  deponent  supposed  until  after  the  verdict  was  ren- 
tiered  that  the  jury  had  returned  a  verdict  which  would  en- 
title the  plaintiff  to  $2,500  damages." 
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The  court  thereupon  made  an  order,  upon  condition  that 
plaintiiT  pay  the  taxable  costs  within  ninety  days,  that  the 
verdict  be  set  aside  and  a  new  trial  be  granted, 
"upon  the  ground  that  the  answer  of  the  jury  to  question  No. 
7  was  not  as  .  .  .  four  of  said  jurors  before  whom  said  ac- 
tion was  tried  intended  it  should  be,  and  that  said  four  jurors 
did  not  intend  to  return  a  verdict  finding  the  deceased  .  .  . 
guilty  of  contributory  negligence  nor  of  want  of  ordinary 
care,  and  that  said  four  jurors  did  not  discover  the  mistake 
imtil  after  the  verdict  was  rendered." 

The  record  discloses  that  when  the  jury  delivered  their 
verdict  into  court  and  before  they  were  discharged  it  was 
read  aloud  as  rendered,  and  that  plaintiff's  counsel  then  re- 
quested that  the  answer  to  question  7  be  changed  from  "Yes" 
to  "No."  Thereupon  the  court  read  the  question  and  the 
answer,  and  then  addressed  the  jury,  saying: 

"The  Court:  I  imderstand  by  the  answer  to  that  questioa 
that  you  find  that  Harry  Butteris  •  .  .  was  n^ligent  and 
that  his  negligence  contributed  to  produce  his  death.  Is  that 
what  you  mean  ?  Juror :  That's  it,  I  believe.  Court :  That 
is  the  understanding  of  all  of  you,  is  it  ?    Jurors :  Yes,  sir." 

The  court  then  suggested  to  plaintiff's  counsel  that  he 
could  have  the  jury  polled  if  he  desired,  and  at  the  request 
of  plaintiff's  counsel  the  jury  was  then  polled  by  reading 
to  each  juror  the  seventh  question  and  answer  and  propound- 
ing to  each  one  the  inquiry:  "Is  this  your  answer  to  that 
question?"  To  this  each  juror  replied  in  the  afltonative. 
Thereafter  during  the  term  and  before  a  motion  for  a  new 
trial  had  been  made,  defendant's  counsel  moved  for  a  judg^ 
ment  upon  the  special  verdict  dismissing  the  complaint. 
This  motion  was  denied.  This  is  an  appeal  from  the  order 
setting  aside  the  verdict  and  granting  a  new  triaL 

For  the  appellant  there  was  a  brief  by  Kopp  <6  Brunch-- 
horstj  and  oral  argument  by  A.  W,  Kopp. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Fiedler  4&  Fiedler. 
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SiEBECKER,  J.  The  order  setting  aside  the  verdict  and 
granting  a  new  trial  states  that  it  is  grounded  upon  the  affi- 
davits of  the  jurors  before  whom  the  action  was  tried,  and 
that  the  order  is  made  because  the  answer  to  question  7  of 
the  special  verdict,  finding  the  deceased  guilty  of  a  want  of 
ordinary  care  which  contributed  to  cause  his  death,  is  not 
as  four  jurors  "intended  it  should  be,"  and  that  they  "did 
not  intend  to  return  a  verdict  finding^'  this  fact  An  exami- 
nation of  the  affidavits  discloses  that  they  do  not  present  a 
situation  analogous  to  that  in  the  case  of  Wolfgrcm,  v. 
Schoepke,  123  Wis.  19,  100  X.  W.  1054.  -There  the  jury, 
in  answering  a  question  in  the  special  verdict,  through  inad- 
vertence inserted  an  affirmative  answer  instead  of  the  nega- 
tive one  upon  which  all  of  the  jurors  had  agreed  and  which 
they  supposed  was  inserted  in  the  verdict  before  its  delivery 
into  court.  It  is  there  held  that  ihe  trial  court  properly  re- 
ceived and  considered  the  jurors'  affidavits  as  evidence  of 
what  was  in  fact  the  verdict  agreed  upon  by  the  jury,  for  the 
purpose  of  determining  whether  the  verdict  as  returned  into 
court  correctly  expressed  the  verdict  found  by  the  jury.  In 
arriving  at  this  conclusion  the  court  in  no  way  departed  from 
the  well-recognized  rule  that  jurors  cannot  impeach  their 
own  verdicts.    The  court  there  observed : 

"Is  the  written  paper  filed,  or  the  agreement  which  the 
jury  reach,  the  verdict  ?  We  think  the  latter  is  what  is  in- 
tended when  we  say  the  jurors  cannot  impeach  it.  The 
former,  like  most  records  or  writings,  is  but  the  expression 
or  evidence  of  some  mental  conception.  Hence  it  may  well 
be  said  that  a  showing  that  such  writing  is  not  correct  is  not 
impeachment  of  the  verdict  itself." 

The  facts  of  the  instant  case  in  no  way  tend  to  establish 
such  a  case.  Here  the  four  jurors  assert  that  through  mis- 
take they  assented  to  a  verdict  which  they  did  not  intend, 
and  by  their  own  affidavits  they  seek  to  impeach  it  by  show- 
ing that  it  is  not  the  verdict  they  intended  to  render  or  agree 
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to.  We  cannot  conceive  how  the  evidence  adduced  can  have 
any  eflFect  other  than  to  impeach  the  verdict  itself.  In  no 
aspect  of  the  case  does  it  tend  to  correct  a  mistake  in  ex- 
pressing the  verdict  actually  agreed  upon  by  all  the  jurors. 
The  material  statements  in  the  affidavits  are  to  the  effect  that 
these  jurors  had  a  different  intention  from  the  one  expressed 
in  the  verdict,  and  that  they  were  mistaken  as  to  the  effect 
of  the  finding  the  jury  had  actually  agreed  upon.  But  either 
statement  results  in  an  impeachment  of  the  verdict  actually 
agreed  upon.  This  is  not  a  correction  of  their  verdict,  but 
is  an  impeachment  of  it  such  as  the  law  does  not  permit 

"The  general  rule  is  very  ancient,  and  often  reiterated, 
that  the  statements  of  the  jurors  will  not  be  received  to  es- 
tablish their  own  misconduct  or  to  impeach  their  verdict." 

The  question  was  fully  discussed  and  the  authorities  col- 
lected in  Wolf  gram  v.  Schoephe,  supra.     See,  also,  Owen 
V.  Portage  Tel.  Co.  126  Wis.  412,  105  N.  W.  924. 

Respondent  asserts  that  the  trial  court  acted  within  its 
discretionary  power  in  awarding  the  new  trial  and  that  its 
action  can  only  be  disturbed  when  it  appears  that  the  court 
abused  such  discretion.  We  find  nothing  in  the  record  to 
warrant  the  inference  that  the  new  trial  was  granted  within 
the  discretionary  power  of  the  court.  The  record  is  clear 
that  the  motion  was  granted  solely  because  of  an  alleged  mis- 
take of  the  jurors  in  rendering  their  verdict.  However,  there 
is  another  reason  why  the  motion  for  a  new  trial  cannot  stand 
upon  this  ground.  The  appellant  moved  for  jud<rment  upon 
the  verdict  dismissing  the  complaint  The  verdict  includes 
a  finding  that  the  deceased  was  guilty  of  a  want  of  ordinary 
care  contributing  to  cause  his  death.  In  passing  upon  this 
motion  it  devolved  upon  the  court  to  look  into  the  evidence 
and  determine  whether  such  fact  was  established  by  the  un- 
contradicted evidence,  and,  if  this  was  the  state  of  the  evi- 
dence, then  appellant  would  be  entitled  to  judgment  as  a  mat- 
ter of  law,  irrespective  of  what  the  evidence  might  establish 
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as  to  all  the  other  issues  in  the  case.  The  evidence  in  the 
case  upon  this  issue  is  clear  and  uncontradicted  and  is  to 
the  effect  that  the  deceased  as  a  miner  had  been  in  the  de- 
fendant's employ  continuously  for  a  number  of  years  up  to 
the  time  of  the  accident,  and  had  acted  as  shift  boss  in  con- 
trol of  the  men  and  the  work  in  the  mine;  that  he  was  in- 
formed of  defendant's  rule  in  the  conduct  of  its  business  that 
no  person  working  in  the  mine  w^s  to  go  up  the  shaft  while 
loaded  cars  were  being  operated ;  that  he  instructed  the  men 
under  him  not  to  follow  such  a  car  up  the  shaft ;  and  that  he 
informed  them  of  the  danger  incident  thereto.  It  is  also 
established  that  at  the  time  in  question  he  followed  a  loaded 
car  up  the  shaft^  and  that  while  he  was  thus  engaged  the  car 
became  detached  from  the  draw  cable,  returned  do^vn  the 
shaft,  collided  with  him,  and  produced  his  death.  From  these 
facts  but  one  inference  can  be  deduced,  namely,  that  he 
knowingly  and  voluntarily  placed  himself  in  a  position  of 
danger  and  in  violation  of  a  rule  of  the  defendant;  and  in 
law  but  one  conclusion  is  permissible,  namely,  that  decedent's 
want  of  care  contributed  to  cause  his  death. 

It  is  contended  by  respondent  that  the  decedent  was  ab- 
solved from  any  negligence  attributable  to  this  conduct  be- 
cause the  return  of  the  car  had  been  delayed  for  so  long  a 
time  that  he  was  justified  in  following  it  up  the  shaft  to  as- 
certain whether  it  had  been  derailed.  Under  tlie  facts  and 
circumstances  it  cannot  be  reasonably  said  that  he  was  jus- 
tified in  such  a  course  of  conduct.  It  does  not  appear  that 
such  had  been  the  practice  before  this  time,  nor  was  it  nec- 
essary for  him  to  do  so  in  order  to  communicate  with  the 
operator  of  the  mine  outside  and  thus  learn  the  position  of 
the  car  on  the  track.  After  the  loaded  car  had  left  his  place 
of  operation  at  the  foot  of  the  mine  the  danger  of  following 
it  was  a  continuing  one  until  it  should  return  or  until  he  was 
informed  that  there  was  no  danger  from  the  car.  The  state 
of  the  evidence  leaves  no  ground  for  dispute  but  that  dece- 
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dent  was  guilty  of  a  want  of  care  in  disregarding  the  de- 
fendant's rule  for  the  conduct  of  its  business  and  in  volun- 
tarily and  knowingly  placing  himself  in  the  dangerous  posi- 
tion where  the  car  struck  him,  and  that  his  conduct  in  these 
respects  contributed  to  cause  his  death.  From  this  it  results 
as  a  matter  of  law  that  decedent  was  guilty  of  contributory 
negligence.  Hulien  v.  C.  &  N.  W.  R.  Co.  107  Wis.  122,  82 
K  W.  710;  Buckmader  v.  C.  &  N.  W.  B.  Co.  108  Wis.  353, 
84  K  W.  845 ;  Chybowski  v.  Bucyrus  Co.  127  Wis.  332, 
106  K  W.  833. 

The  order  denying  appellant's  motion  for  judgment  on  the 
verdict  is  not  appealable ;  hence  there  is  nothing  to  review  as 
to  this  order.    MiOs  v.  Cordey,  110  Wis.  525,  86  N.  W.  203. 

By  the  Covart. — ^The  order  appealed  from  granting  a  new 
trial  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 


Sawyer,  Administrator,  Appellant,  vs.  Mettebs,  Ke- 
spondent 

Octol>er  t6— November  5,  1907. 

Executors  and  administrators:  Recovery  of  assets  fraudulently  con- 
veyed by  decedent:  Future  creditors:  Estoppel:  Evidence:  Bur- 
den  of  proof:  Gifts:  Husband  and  wife:  Consideration:  Prefer- 
ence: Married  women:  Earnings. 

1.  Language  In  the  opinion  in  Ecklor  v.  Wolcott,  115  Wis.  19»  to  the 

effect  that  it  must  appear,  in  order  to  entitle  an  administrator 
to  maintain  an  action  under  sec.  3832,  Stats.  (1898),  to  set 
aside  a  conveyance  by  his  decedent  made  in  fraud  of  creditors, 
that  there  will  be  a  deficiency  of  assets  to  pay  the  creditors  ex- 
isting at  the  time  of  the  transfer.  Is  held  to  have  been  used  in- 
advertently, not  necessary  to  the  decision  of  the  case,  and  not 
a  correct  statement  of  the  law. 

2.  Where  there  is  a  deficiency  of  assets  an  administrator  may,  un- 

der sec.  3832,  Stats.  (1898),  attack  his  decedent's  transfer  in 
fraud  of  creditors,  for  the  purpose  of  satisfying  claims  allowed 
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which  were  not  In  existence  at  the  time  the  conveyance  sought 
to  be  set  aside  was  made. 

3.  In  an  action  by  an  administrator  under  sec.  3832,  Stats.  (1898), 

to  set  aside  a  deed  given  by  the  decedent  to  his  wife,  alleged  to 
be  in  fraud  of  creditors,  it  appeared,  among  other  things,  that 
at  that  time  decedent  owed  nothing  and  had  other  property  ag- 
gregating $1,900;  that  none  of  tbe  creditors  in  whose  favor  the 
action  was  prosecuted  became  such  until  sixteen  months  after 
the  transfer;  that  the  conveyance  was  made  to  the  wife  in  pay- 
ment of  moneys  advanced  to  decedent  by  way  of  loan;  and  that 
his  indebtedness  to  his  wife  was  about  the  value  of  the  land. 
It  also  appeared  that  decedent  retained  no  interest  in  the  prop- 
erty conveyed,  and  there  was  no  evidence  tending  to  show  any 
intent  by  either  the  husband  or  wife  to  defraud  creditors.  Held, 
that  a  judgment  dismissing  the  action  should  be  affirmed. 

4.  In  such  case  testimony  that  the  husband,  after  the  conveyance, 

had  represented  that  he  owned  the  land,  such  representations 
not  being  shown  to  have  been  known  to  the  wife  except  in  one 
instance  to  one  not  a  creditor,  which  she  denied  and  wherein 
her  testimony  was  corroborated,  is  held  to  have  established  no 
estoppel  against  her. 

^.  In  an  action  by  an  administrator  under  sec.  3832,  Stats.  (1898)» 
to  set  aside  a  deed  given  by  the  decedent  to  his  wife,  alleged  to 
be  in  fraud  of  creditors,  the  burden  of  proof  is  on  the  plaintiff 
to  establish  an  estoppel  against  the  wife,  as  also  to  show  tbat 
the  conveyance  was  fraudulent,  where  it  appeared  that  the  hus- 
band had  no  debts  at  the  time  the  conveyance  was  executed  ex- 
cept a  debt  to  his  wife,  and  the  conveyance  was  upon  a  valu- 
able consideration  moving  from  the  wife. 

^.  A  husband  may  make  a  valid  gift  to  his  wife  at  a  time  when  he 
Is  not  indebted,  if  the  transaction  is  in  good  faith;  and  in  a  con- 
test with  subsequent  creditors  the  wife  is  not  bound  to  show 
that  she  paid  a  valuable  consideration. 

7.  Where  the  husband  is,  at  the  time  of  a  conveyance  to  his  wife, 
free  from  debt  except  to  bis  wife,  and  the  conveyance  is  made 
In  payment  of  that  debt  which  is  substantially  equal  to  the 
value  of  the  property  conveyed,  he  has  a  lawful  right  to  prefer 
his  wife  to  creditors  on  subsequently  contracted  debts. 

5.  A  husband,  when  free  from  debt,  has  a  right  to  give  to  his  wife 

her  earnings  which  otherwise  might  belong  to  him,  and  they 
thereupon  become  her  property  to  all  Intents  and  purposes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Geoeob  Clementson,  Circuit  Judge.    Affirmed. 
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This  action  was  brought  by  the  plaintiff  as  administrator 
of  the  estate  of  John  P.  Metters,  deceased,  against  the  de- 
fendant, his  widow,  to  set  aside  a  certain  deed  dated  Feb- 
ruary 28,  1903,  from  deceased  to  defendant  conveying  an. 
interest  in  lands  in  Grant  county,  Wisconsin-  The  action 
was  commenced  under  sec  3832,  Stats.  (1898).  The  plaint- 
iff's  claim  as  set  up  in  the  complaint  is  that  the  conveyance 
was  made  by  John  P.  Metters  with  the  intent  to  defraud 
future  creditors,  the  said  Metters,  as  was  alleged  in  the  com- 
plaint, being  at  the  time  of  the  conveyance  about  to  engage 
in  business  at  Bigelow,  Minnesota,  and  that  such  fraudu- 
lent intent  was  participated  in  by  the  defendant  The  de- 
fendant in  her  answer  put  in  issue  the  material  allegations 
of  the  complaint.    The  court  foimd  the  following  facts: 

At  the  time  of  the  marriage  of  John  P.  Metters  to  de- 
fendant he  had  no  money  or  property  and  previous  to  that 
time  had  by  an  accident  lost  both  hands  at  the  wrists.  The 
defendant  had  about  $600  in  money,  and  afterwards  had  re- 
ceived several  sums  from  her  relatives,  which  sums  were 
turned  over  to  John  P.  Metters  and  used  up  in  living  ex- 
penses. That  in  March,  1903,  said  John  P.  Metters  and  de- 
fendant moved  to  Minnesota,  where  said  Metters  engaged  in 
business.  Thomas  Metters,  father  of  John  P.  Metters,  died 
April  18,  1904,  and  by  his  will  devised  to  John  P.  Metters 
an  undivided  one-half  of  ninety-one  acres  of  land,  subject  to- 
a  life  estate  therein,  and  also  gave  John  P.  Jkf etters  one  fourth 
of  the  personal  property.  Afterwards  the  executors  paid 
John  P.  Metters  his  legacy,  aggregating  about  $1,414.  In 
December,  1894,  John  P.  Metters  bought  a  homestead  for 
which  he  paid  $350,  and  took  the  deed  in  the  name  of  the 
defendant.  Prior  to  January,  1903,  there  had  been  no  agree- 
ment or  understanding  between  defendant  and  her  husband 
that  she  should  be  paid  the  amount  turned  over  to  John  P. 
Metters.  On  February  28,  1903,  John  P.  Metters  deeded 
the  undivided  one-half  of  the  ninety-one  acres  of  land  men- 
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tioned  in  the  complaint  to  his  wife,  the  defendant.  The  deed 
expressed  a  consideration  of  $2,075,  but  there  was  no  consid- 
eration paid  by  defendant  at  the  time  of  the  execution  of  the 
deed.  It  was,  however,  understood  between  defendant  and 
her  husband  that  the  money  to  be  received  from  ttie  sale  of 
the  homestead,  which  they  were  about  to  dispose  of  and  which 
was  in  defendant's  name,  should  be  taken  by  John  P.  Metters 
to  help  him  in  his  business  at  Bigelow,  Minnesota.  The  main 
object  in  view  by  both  parties  in  the  deeding  of  said  land  to 
defendant  was  to  prevent  it  from  being  subject  to  the  debts 
of  John  P.  Metters  if  the  Bigelow  business  should  be  a 
failure.  At  the  time  of  the  execution  of  this  deed  John  P. 
Metters  owed  nothing.  In  March,  1903,  the  homestead  was 
sold  for  $775,  and  defendant  turned  this  money  over  to 
John  P.  Metters.  On  March  4,  1003,  defendant's  husband 
bought  a  bill  of  goods  for  the  store  at  Bigelow  amounting  to 
$656.59  and  paid  thereon  $156.59,  and  defendant  and  her 
husband  secured  the  payment  of  the  balance,  $500,  by  a 
mortgage  on  the  land  in  question.  She  afterwards  paid  this 
mortgage,  using  $300  she  received  from  the  estate  of  her 
mother.  Defendant's  husband,  John  P.  Metters,  had  about 
$1,000  capital  at  the  time  he  removed  to  Bigelow.  He  en- 
tered into  business  there  in  keeping  a  general  store  with  one 
C.  T.  Millard  under  the  name  of  Metters  &  Millard.  The 
firm  continued  to  do  business  from  the  spring  of  1903  until 
about  January  30,  1906,  at  which  last-named  date  said  Met- 
ters and  C.  T.  Millard  executed  a  trust  deed  to  the  plaintiff 
for  the  benefit  of  creditors  of  the  firm  of  Metters  &  Millard, 
which  included  all  the  property  OTMied  by  Metters  and  Mil- 
lard, or  either  of  them,  except  exempt  property  and  real  es- 
tate in  Wisconsin  owned  by  John  P.  Metters.  From  the  pro- 
ceeds of  the  stock  and  property  transferred  to  the  trustee 
part  of  the  indebtedness  was  paid,  but  there  was  not  suffi- 
cient to  pay  all  indebtedness.  On  January  30,  1904,  the  firm 
of  Metters  &  Millard  gave  a  property  statement  for  the  pur- 
VOL.  183  —  23 
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pose  of  obtaining  credit,  in  which  it  was  set  forth  that  Mat- 
ters owned  forty-six  and  one-half  acres  of  land  of  the  value 
of  $4,500,  and  afterwards  the  firm  gave  property  statements 
to  the  effect  that  Metters  owned  forty-six  and  one-half  acres 
of  land  in  Wisconsin  of  the  value  of  $4,500,  and  that  Metters 
often  talked  to  salesmen  stating  that  he  owned  this  land  and 
that  it  was  very  valuable.  Defendant  was  not  present  at 
the  times  these  statements  were  made  by  her  husband  and  did 
not  sanction  them,  except  that  soon  after  their  arrival  in  Big- 
elow  she  went  with  her  husband  to  the  home  of  Millard,  and 
at  this  time  Metters  stated  in  the  presence  of  defendant  that 
he  owned  this  land  in  Wisconsin.  The  interest  of  John  P. 
Metters  in  the  Wisconsin  land  was  worth  $2,500  February 
28,  1903,  when  he  deeded  it  to  his  wife.  John  P.  Metters 
died  February  10,  1906.  Soon  after  defendant's  marriage  to 
John  P.  Metters  she  turned  over  to  him  $600  and  between 
$300  and  $400  which  she  received  from  her  relatives,  also 
proceeds  of  other  property  received  from  her  relatives  ag- 
gregating $365.  The  defendant  was  an  industrious,  eco- 
nomical, hard-working  woman,  and  her  husband  for  several 
years  after  their  marriage  was  sickly  and  unable  to  do  much 
work  or  earn  anything  towards  the  support  of  himself  and 
wife,  but  after  his  health  improved  and  before  going  to  Big- 
elow,  Minnesota,  he  earned  some  money. 

The  court  concluded  as  matter  of  law  that  under  the  rule 
laid  down  in  Echlor  v.  Wolcott,  115  Wis.  19,  90  N.  W.  1081, 
the  plaintiff  could  not  recover  and  ordered  the  action  dis- 
missed. Judgment  was  entered  for  the  defendant.  The 
plaintiff  appealed  upon  the  record,  contending  that  upon 
the  facts  established  by  the  findings  and  evidence  he  was  en- 
titled to  judgment  The  defendant  excepted  to  the  findings 
and  caused  a  bill  of  exceptions  to  be  settled. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Geo,  B.  Clementson,  attorney,  and  A.  E.  Boyesen,  of  counsel, 
and  for  tlie  respondent  on  that  of  Brown  &  Brerman  and 
Bucldin  &  BucUin. 
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Kebwin,  J.  The  main  contentions  of  appellant  are 
(1)  that  the  case  at  bar  is  not  ruled  by  Ecklqr  v.  Wolcott, 
115  Wis.  19,  90  K  W.  1081;  and  (2)  thalrthe  findings  and 
evidence  waiTant  judgment  for  plaintiff. 

1.  As  we  have  seen,  the  court  below  dismissed  the  action 
and  gave  judgment  for  defendant  on  the  strength  of  Ecklor  v. 
Wolcott,  115  Wis.  19,  90  K  W.  1081,  because  of  certain 
language  used  to  the  effect  that  under  sec  3832,  Stats. 
(1898),  it  must  appear,  in  order  to  entitle  the  administrator 
to  maintain  the  action,  that  there  will  be  a  deficiency  of 
assets  to  pay  creditors  existing  at  the  time  of  the  transfer. 
This  language  was  obviously  inadvertently  used  by  the  court 
and  was  not  necessary  to  the  decision  of  the  case,  since  the 
case  turned  upon  the  want  of  any  evidence  showing  "that 
there  was  or  would  be  any  deficiency  of  assets  in  the  estate  to 
meet  all  proper  claims  against  it  of  any  nature."  The  lan- 
guage in  the  opinion  in  the  Ecklor  Case,  to  the  effect  that  it 
must  appear  that  the  suit  under  this  statute  can  be  main- 
tained by  the  administrator  only  on  account  of  creditors  ex- 
isting at  the  time  of  the  transfer,  is  not  a  correct  statement 
of  the  law,  and,  so  far  as  out  of  harmony  with  the  doctrine 
laid  down  here,  must  be  regarded  as  overruled.  Borchert 
V.  BorcheH,  132  Wis.  593,  113  N".  W.  35.  It  is  established 
in  the  case  before  us  that  there  are  claims  allowed  against 
the  estate  of  John  P.  Metters,  deceased,  which  there  are  no 
assets  to  pay,  although  these  claims  did  not  exist  at  the  time 
of  the  transfer  in  question.  The  vital  question,  therefore, 
under  this  head  is  whether  an  action  under,  this  statute  by 
an  administrator  can  be  maintained  for  the  purpose  of  sat- 
isfying claims  allowed  against  the  estate  not  in  existence  at 
the  time  the  conveyance  sought  to  be  set  aside  was  made,  but 
which  were  in  contemplation.  There  can  be  no  doubt  under 
the  authorities  that  an  action  can  be  maintained  by  an  ad- 
ministrator under  sec  3832,  Stats.  (1898),  to  set  aside  a 
conveyance  fraudulent  as  to  future  creditors  whose  claims 
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arose  after  the  conveyance  and  who  were  in  the  contempla- 
tion of  the  grantor  at  the  time  of  the  conveyance  and  who 
were  intended  by  the  grantor  to  be  defrauded  by  such  convey- 
ance. So  we  think  it  clear  that  an  administrator  may  at- 
tack his  decedent's  transfer  in  fraud  of  a  future  creditor 
whose  claim  has  been  allowed  where  there  is  a  deficiency  of 
assets.  The  statute  (sec.  3832)  seems  clearly  to  warrant  this 
construction  and  cover  a  fraudulent  transfer  during  the  life- 
time of  deceased  affecting  future  creditors  as  well  as  cred- 
itors existing  at  the  time  of  the  transfer.    It  provides : 

"When  there  shall  be  a  deficiency  of  assets  in  the  hands  of 
an  executor  or  administrator  and  when  the  deceased  shall 
in  his  lifetime  have  conveyed  any  real  estate  or  any  right  or 
interest  therein,  with  intent  to  defraud  his  creditors  or  to 
avoid  any  right,  debt  or  duly,  or  shall  have  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as 
against  creditors,  the  executor  or  administrator  may  and  it 
shall  be  his  duty  to  commence  and  prosecute  to  final  judg- 
ment ^y  proper  action  for  the  recovery  of  the  same,  and 
may  recover  for  the  benefit  of  the  creditors  all  such  real  es- 
tate so  fraudulently  conveyed,"  etc. 

This  language  is  broad  and  was  manifestly  intended  by 
the  legislature  to  cover  all  conveyances  made  by  decedent  in 
his  lifetime  and  which  "by  law  are  void  as  against  creditors.'' 
IsTow  there  can  be  no  doubt  that  a  conveyance  under  some 
circumstances  may  be  void  as  to  future  creditors  whose  claims 
were  not  in  existence  at  the  time  of  such  conveyance,  and 
therefore  may  be  set  aside  by  the  administrator  in  suit 
under  sec.  3832,  Stats.  (1898).  Sammermeyer  v.  Schwartz, 
89  Wis.  66,  61  K  W.  311 ;  Zimmerman  v.  Barman,  101  Wis. 
407,  77  X.  W.  735 ;  Hoffman  v.  Junk,  51  Wis.  613,  8  N.  W. 
493;  Case  v.  Phelps,  39  K  Y.  164;  Smith  v.  Vodges,  92 
F.  S.  183 ;  Fisher  v.  Lewis,  69  Mo.  629;  Black  v.  Nease,  37 
Pa.  St.  433. 

2.  The  next  and  important  question  presented  is  whether 
the  deed  from  John  P.  Metters  to  his  wife,  the  defendant. 
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made  on  the  28tli  day  of  February,  1903,  sliolild  be  set  aside 
because  void  as  to  creditors.  It  is  established  by  the  findings 
and  evidence  without  substantial  dispute  that  the  deed  in 
question  was  recorded  March  2,  1903 ;  that  John  P.  Metters 
owed  nothing  at  that  time,  and  had  other  property  aside  from 
the  real  estate  conveyed  to  defendant  aggregating  in  value 
$1,900 ;  that  none  of  the  existing  creditors  had  any  claim 
against  Metters  for  sixteen  months  after  the  execution  of 
the  deed  to  defendant ;  that  the  conveyance  was  made  to  de- 
fendant in  payment  of  money  advanced  to  Metters  by  de- 
fendant and  which  was  considered  a  loan  to  him;  that  the 
consideration  named  in  the  deed  was  about  the  amount  ad- 
vanced by  defendant  and  which  Metters  considered  due  her 
when  he  made  the  conveyance;  and  that  he  considered  his 
interest  in  the  land  conveyed  worth  about  the  amount  named 
in  the  deed.  It  also  appears  that  on  March  4,  1903,  Metters 
bought  a  bill  of  goods  amoimting  to  $656.59  for  the  contem- 
plated business  at  Bigelow  and  paid  thereon  $156.59,  and 
the  defendant  joined  in  a  note  and  mortgaged  her  interest  in 
the  land  in  question  to  secure  the  balance  due  on  this  bill, 
namely,  $500,  and  that  she  afterwards  paid  this  mortgage 
with  $300  thereafter  received  from  her  mother's  estate  and 
$200,  the  proceeds  of  a  note  received  for  money  earned  by 
her  during  her  marriage.  So  it  appears  from  the  evidence 
that  the  conveyance  of  the  land  in  question  was  for  a  good 
and  substantial  consideration  and  that  Metters  retained,  or 
intended  to  retain,  no  interest  in  the  property  conveyed  to 
defendant.  We  find  no  evidence  in  the  record  tending  to 
show  any  intent  on  the  part  of  defendant  or  John  P.  Metters 
to  defraud  creditors.  On  the  contrary,  all  the  evidence 
seems  to  show  that  no  such  intention  existed.  True,  the  court 
below  found  that  there  was  no  consideration  paid  by  defend- 
ant at  the  time  of  the  execution  of  the  deed,  but  it  also  found 
that  it  was  understood  between  defendant  and  her  husband, 
John  P.  Metters,  that  the  money  to  be  received  from  the  sale 
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of  the  homestead,  amounting  to  $775,  should  be  taken  by 
Metters  to  help  him  start  in  business  at  Bigelow,  and  the 
proof  establishes  that  the  advances  heretofore  referred  to 
were  made  by  defendant  to  her  husband,  and  that  the  con- 
veyance was  made  in  payment  of  all  money  received  by  Met- 
ters from  defendant,  amounting  in  the  aggregate,  including 
the  proceeds  of  the  homestead  and  the  $500  note  and  mort- 
gage, to  upwards  of  $2,200.  Point  is  made  by  appellant 
that  John  P.  Metters  represented  and  held  out  to  creditors, 
iox  the  purpose  of  obtaining  credit,  that  he  owned  the  land 
in  question,  and  so  represented  to  Millard  when  he  en- 
tered into  partnership  with  him.  There  is  no  evidence  that 
defendant  knew  of  such  representations,  except  the  evi- 
dence of  Millard  to  the  effect  that  Metters  stated  in  her 
presence  that  he  owned  land  in  Wisconsin.  This  statement 
is  denied  by  defendant  and  her  evidence  is  corroborated. 
Millard  is  not  a  creditor,  and  there  is  no  evidence  that  de- 
fendant knew  that  any  representation  was  ever  made  by  John 
P.  Metters  to  any  creditor  that  he  owned  the  land  after  it  was 
conveyed  to  defendant.  The  court  below  found  that  it  was 
not  established  that  defendant  was  present  at  any  of  the 
statements  or  sanctioned  them,  except  the  one  in  the  pres- 
ence of  Millard  above  referred  to.  The  appellant  therefore 
failed  to  prove  an  estoppel  against  defendant  The  burden 
of  proof  upon  this  point  was  upon  the  appellant.  Wheeler 
&  IF.  Mfg.  Co.  %\  Monahan,  63  Wis.  198,  23  N.  W.  127,  We 
think  it  clear,  also,  that  the  burden  was  upon  the  appellant  to 
show  that  the  deed  to  defendant  was  fraudulent.  The  de- 
ceased had  no  debts  at  the  time  the  deed  was  executed  ex- 
cept the  debt  to  his  wife,  and  the  deed  was  based  upon  a  val- 
uable consideration  moving  from  defendant  Under  such 
circumstances  the  burden  was  upon  the  appellant  Matthai, 
L  &  Co.  V.  Heather,  57  Md.  483 ;  Stoutz  v.  Euger,  107  Ala. 
248,  18  South.  126 ;  Wynne,  L.  &  Co.  v.  Mason,  72  Miss. 
424,  18  South.  422 ;  Hagerman  v.  Biichanan,  45  N.  J.  Eq. 
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ly  17  Atl.  946 ;  Qreer  v.  O'Brien,  36  W.  Va.  277, 16  S.  E. 
74;  Dygert  v.  Remerschnider,  32  N.  Y.  629,  649;  W.  Crcme 
£  Sons  V.  Barkdoll,  59  Md.  534 ;  Rudershansen  v.  Atwood,  19 
HI.  App.  58 ;  Semmens  v.  Walters,  55  Wis.  675,  13  N.  W. 
889. 

This  court  has  held  that  a  husband  may  make  a  valid  gift 
to  his  wife  at  a  time  when  he  is  not  indebted,  when  the  trans- 
action is  in  good  faith,  and  in  a  contest  with  subsequent  cred- 
itors the  wife  is  not  bound  to  show  that  she  paid  a  valuable 
consideration.  Wheeler  <&  W.  Mfg.  Co,  v.  Monahan,  supra. 
How  much  stronger  in  favor  of  the  conveyance  is  the  instant 
case,  where  the  husband  was  not  only  free  from  debt,  except 
to  his  wife,  at  the  time  the  conveyance  was  made,  but  it  was 
made  in  payment  of  a  bona  fide  debt  due  from  him  to  her  in 
a  sum,  substantially  at  least,  equal  to  the  value  of  the  prop- 
erty conveyed.  Neither  the  evidence  nor  the  finding  to  the 
effect  that  the  object  of  the  parties  in  deeding  the  land  was 
to  prevent  it  from  being  subject  to  the  debts  of  Metters,  if  the 
Bigelow  business  should  be  a  failure,  shows  any  fraudulent 
purpose.  At  most,  all  this  can  be  said  to  mean  is  that  it  was 
intended  to  pay  the  defendant's  debt,  though  such  payment 
might  result  in  preferring  it  to  subsequent  debts  contracted 
by  Metters.  This  was  what  the  parties  to  the  deed  had  a 
lawful  right  to  do,  and  there  is  nothing  in  the  evidence  or 
findings  tending  to  show  any  other  intention.  Under  such 
circumstances  the  deed  to  defendant  cannot  be  questioned  in 
this  action.  Second  Nat.  Bank  v.  Merrill^  81  Wis.  142,  50 
N.  W.  503;  Whiting  v.  Hoglund,  127  Wis.  135,  106  N.  W. 
391 ;  Wheeler  &  W.  Mfg.  Co.  v.  Monahm,  63  Wis.  198,  23 
N.  W.  109;  W.  Crane  &  Sons  v.  Barkdoll,  59  Md.  534; 
Kane  v.  Desmond,  63  Cal.  464 ;  Tootle,  H.  S  Co.  v.  Caldwell, 
30  Kan.  125,  1  Pac.  329. 

We  have  carefully  examined  the  brief  of  counsel  for  ap- 
pellant, but  shall  not  attempt  to  review  the  cases  cited.  One 
of  the  strongest  cases  cited  in  favor  of  appellant's  main  con- 
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tention  is  Somniermeyer  v.  Schwartz,  89  Wis.  66,  61  N.  W.. 
-311.  But  it  will  be  seen  that  in  this  case  the  property  con- 
veyed to  the  wife  was  largely  in  excess  of  the  indebtedness  to 
her.  As  said  by  the  court,  the  conveyance  was  intended  to  be 
^'in  large  part  a  settlement  upon  the  wife."  Besides,  there 
are  features  of  the  case  strongly  tending  to  show  that  the 
transaction  was  fraudulent.  But  even  in  this  case  the  court 
recognizes  the  right  of  the  husband  to  make  a  voluntary  set- 
tlement upon  his  wife  not  unreasonable  in  amount,  where 
there  is  no  fraudulent  intent,  which  cannot  be  impeached  by 
subsequent  creditors.  In  the  case  before  us  the  conveyance 
was  in  payment  of  a  bona  fide  debt,  meritorious  in  character, 
and  quite  adequate  to  the  value  of  the  property  conveyed  in 
payment  of  it  Moreover,  the  evidence  shows  that  the  busi- 
ness at  Bigelow  was  carried  on  in  good  faith  and  with  intent 
to  pay  all  creditors.  Kone  of  Metters'  present  creditors  had 
any  claim  against  him  for  about  sixteen  months  after  the 
conveyance.  The  $656.59  purchase  made  at  about  the  time 
of  the  conveyance,  and  for  which  defendant  mortgaged  the 
real  estate  in  question  to  secure  the  unpaid  portion  of  the 
bill,  went  into  the  Bigelow  business,  together  with  $775,  pro- 
ceeds of  the  homestead,  and  all  the  facts  and  circumstances 
surrounding  the  transaction  not  only  show  that  the  deed  to 
defendant  was  upon  a  good  consideration,  but  that  there  was 
no  intention  in  the  execution  of  it  to  defraud  future  cred- 
itors. It  is  urged  by  counsel  for  appellant  that  $200  of  the 
$500  paid  by  defendant  on  the  mortgage  belonged  to  her 
husband.  But  the  evidence  does  not  support  this  contention. 
True,  it  appears  she  earned  this  money  during  marriage,  and 
long  before  the  conveyance  loaned  it  and  took  notes  in  her 
own  name,  which  notes  were  afterwards  paid  and  the  pro- 
ceeds thereof  applied  on  the  $500  mortgage.  Now,  even  if 
this  $200  earned  by  defendant  in  law  belonged  to  Metters,  he 
had  a  right,  when  free  from  debt,  to  give  it  to  defendant,  and 
it  then  became  her  money  to  all  intents  and  purposes.     So, 
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when  she  paid  it  on  the  $500  mortgage  it  was  her  money  and 
not  her  husband's. 

We  are  convinced  that  upon  the  findings  and  the  estab- 
lished facts  the  conveyance  in  question  was  not  fraudulent, 
and  therefore  the  judgment  below  is  right  and  should  be  af- 
firmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed* 


CosTEixo,  Respondent,  vs.  Geant  County  Mutual  Fiee 
AND  Lightning  Insueanoe  Company,  Appellant. 

Octo}>er  16— November  5,  1907, 

Trial:  Findings  by  court:  Amendment:  Equity:  Judgment  of  dis- 
missal: Conclusiveness:  Action  at  law:  Fire  insurance:  Statu- 
tory  implication  of  agency:  Application  for  policy:  Evidence: 
Completed  contract:  Issuing  policy  varying  from  application, 

1.  In  a  suit  In  equity  brought  to  reform  a  contract,  amendment  of 

the  findings  within  one  year  after  entry  of  judgment  is  within 
the  power  of  the  trial  court. 

2.  The  dismissal  of  a  complaint  in  a  suit  in  equity,  on  the  ground 

that  the  plaintiff  has  mistaken  his  remedy  and  should  have 
proceeded  at  law,  is  no  bar  to  the  legal  action  thereafter  com- 
menced. 

3.  In  actions  against  mutual  fire  insurance  companies  organized 

under  Wisconsin  statutes,  the  acts  of  the  person  transmitting 
the  application  to  the  company  and  the  company's  acceptance 
of  the  application,  where  such  acts  took  place  prior  to  the  pub- 
lication of  ch.  353,  Laws  of  1905,  authorize  a  jury  to  infer  that 
the  person  transmitting  the  applioation  was  an  agent  of  the  in- 
surance company. 

4.  In  an  action  on  a  fire  insurance  policy  issued  on  a  written  ap- 

plication accepted  by  the  insurance  company,  the  evidence, 
stated  in  the  opinion,  is  held  to  sustain  a  finding  that  the  ap- 
plication called  for  a  policy  to  commence  January  2  instead 
of  January  12  (loss  occurring  between  those  dates),  and  that 
the  former  date  was  written  in  the  application  at  the  time  it 
was  received. 
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5.  In  an  action  to  recover  Insurance  it  appeared,  among  other 
things,  that  plaintiff  made  application  for  insurance  for  one 
year  to  an  agent  representing  several  companies;  that  the 
agent  forwarded  the  application  addressed  to  one  company  he 
represented  and  it  refused  to  write  the  insurance;  that  there- 
upon the  agent,  without  consulting  plaintiff,  forwarded  the  ap- 
plication unchanged  to  defendant,  who  accepted  it  hy  the  de- 
termination to  issue  a  policy  for  three  years.  There  was  no 
evidence  that  plaintiff  ever  received  the  policy,  was  informed 
of  the  material  addition  to  his  proposal,  or  that  he  even  knew 
the  name  of  the  company  In  which  he  claimed  to  have  been  in- 
sured at  any  time  prior  to  loss  by  fire.  Held,  that  the  accept- 
ance of  the  application  under  the  circumstances  did  not  con- 
stitute the  completion  of  a  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eichland 
county:  George  Clementson,  Circuit  Judge.     Reversed, 

The  appeal  is  from  a  judgment  in  an  action  upon  a  con- 
tract of  insurance. 

The  plaintiff  requested  one  Moody,  an  insurance  agent,  on 
January  2,  1905,  to  procure  for  him  fire  insurance  upon  two 
certain  buildings,  $650  upon  one  and  $350  upon  the  other, 
and  Moody  thereupon  filled  out  an  application  for  such  in- 
surance in  the  Wisconsin  Mutual  Fire  Association  of  Lan- 
caster for  the  term  of  one  year  from  the  2d  day  of  January, 
1905,  dated  the  application  on  January  2,  1905,  and  the 
same  was  signed  by  the  plaintiff.  This  application  was  for- 
warded by  Moody  to  the  secretary  of  the  Wisconsin  Mutual 
Fire  Association  of  Lancaster,  the  risk  was  rejected  by  him, 
and  application  returned.  Moody  thereupon  and  without 
consulting  the  plaintiff,  and  on  or  about  January  5,  1905, 
forwarded  this  application  to  the  secretary  of  the  defendant 
company,  and  the  defendant  accepted  the  application  on  Jan- 
uary 10th.  The  property  sought  to  be  covered  by  the  insur- 
.  ance  burned  on  January  lltK  The  defendant  claims  that 
on  January  10,  1905,  it  accepted  this  application,  the  in- 
surance to  take  effect  January  12,  1905,  and  run  three  years 
from  that  date,  and  that  with  reference  to  the  term  of  coin- 
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mencement  of  risk  the  appKcation  so  read  at  the  time  it 
reached  the  defendant's  oflSce.  The  policy  was  "unaccount- 
ably delayed  in  transmission  and  did  not  reach  the  insured 
until  January  17,  1905. 

The  whole  contest  turned  upon  the  question  whether  or 
not  the  defendant  accepted  this  risk  to  begin  on  January  2, 
as  described  in  the  application  originally,  or  whether  the 
defendant  accepted  the  risk  to  begin  January  12,  1905. 
Upon  conflicting  evidence  the  jury  returned  a  special  verdict 
finding  that  the  application  at  the  time  it  was  received  by 
defendant's  secretary  was  for  insurance  "for  the  term  of  one 
year  from  the  2d  day  of  January,  1905,"  and  that  it  did 
not  then  read  for  the  term  of  one  year  from  the  12th  day  of 
January,  1905,  as  it  was  found  thereafter  to  read ;  that  the 
secretary  and  president  of  the  defendant  insurance  company 
accepted  said  application  for  insurance  as  it  was  written  at 
the  time  it  was  received ;  that  Moody  was  an  agent  of  the  de- 
fendant company  at  the  time  he  mailed  to  defendant's  sec- 
retary the  application  for  insurance;  that  the  plaintiff  ap- 
plied to  Moody  as  an  insurance  agent  to  insure  the  prop- 
erty that  was  burned  in  some  company  of  which  Moody  was 
agent ;  and  the  court  added  a  finding  based  on  uncontroverted 
evidence  that  the  secretary  and  president  of  the  defendant 
company  did  accept  the  application  on  January  10,  1905, 
and  before  the  fire.  The  plaintiff  first  began  a  suit  in  equity 
to  reform  the  application  for  insurance  and  the  policy  of  in- 
surance issued  thereon  so  that  the  term  of  insurance  should 
begin  January  6,  1905,  instead  of  January  12,  1905,  and, 
to  recover  upon  the  policy  so  reformed,  averred  a  mistake  of 
the  secretary  of  the  defendant  company  who  wrote  the  policy 
in  so  dating  it  as  to  take  effect  January  12,  1905.  This  was 
determined  against  the  plaintiff,  and  one  of  the  findings  of 
fact  was  that  the  application  asked  for  such  insurance  for  the 
term  of  one  year  from  the  12th  day  of  January,  1905. 
Within  one  year  after  entry  of  judgment  in  the  equity  suit 


Digitized  by  VjOOQ IC 


364         SUPKEME  COURT  OF  WISCONSIIT.     [Nov. 
CoBtello  V.  Grant  County  Mat  F.  &  L.  Ina.  Co.  133  Wis.  3C1. 
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the  plaintiff,  upon  cause  showTi,  made  application  to  the 
court  in  which  findings  were  made,  and  thereupon  the  court 
struck  out  the  foregoing  item  of  the  findings  and  also  struck 
out  the  eleventh  finding,  which  seemed  to  pass  upon  the 
merits  of  the  case,  and  substituted  instead  a  finding  as  fol- 
lows :  "The  testimony  in  this  case  is  insufficient  to  sustain  the 
demand  of  the  plaintiff's  complaint  that  the  application  for 
the  policy  and  the  insurance  policy  should  be  amended  as 
prayed  for."  By  the  amendment  this  appeared  to  be  the 
ground  for  dismissing  the  complaint 

For  the  appellant  there  was  a  brief  by  Bushnell,  V^athins 
4&  Moses,  and  oral  argument  hj  A.  R.  Bushnell, 

For  the  respondent  there  was  a  brief  by  Burnham  & 
Shontz,  and  oral  argument  by  F.  W.  Burnham. 

Timlin,  J.  The  amendment  of  the  findings  in  the  equity 
suit  brought  to  reform  the  application  and  policy  in  question 
was  within  the  power  of  the  court  below.  Keep  v.  Sander- 
son, 12  Wis.  352;  sec.  2832,  Stats.  (1898).  The  dismissal 
of  a  complaint  in  a  suit  in  equity  on  the  ground  that  the 
plaintiff  has  mistaken  his  remedy  and  should  have  proceeded 
at  law  is  no  bar  to  the  legal  action  thereafter  commenced. 
Cramsr  v.  Moore,  36  Ohio  St  347 ;  Lore's  Lessee  v.  Truman, 
10  Ohio  St  45;  Pfennig  r.  Griijiih,  29  Wis.  618.  If  it  is 
at  all  material  to  the  questions  involved  in  this  appeal,  the 
jury  was  authorized  to  infer  from  the  acts  of  Moody  in  trans- 
mitting the  application  of  the  plaintiff  and  the  defendant's 
acceptance  of  the  application  that  IMoody  was  an  agent  of  the 
defendant  Sec.  1977,  Stats.  (1898),  as  on  and  prior  to 
January  10,  1905 ;  John  B.  Davis  L.  Co,  v.  Hartford  F.  Ins.- 
Co.  95  Wis.  226,  70  'N.  W.  84.  It  is  quite  manifest  that 
the  principal  question  litigated  between  the  parties  was 
whether  or  not  the  defendant,  or  some  one  in  its  behalf,  after 
having  on  January  10,  1905,  accepted  the  application  of  the 
plaintiff  for  a  policy  of  insurance  to  begin  on  January  2, 
1905,  changed  the  same  after  the  fire  loss  so  as  to  read 
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January  12th  instead  of  January  2d.  The  application  itself 
is  in  evidence  and  bears  evidence  of  alteration  from  the 
"2nd"  to  the  "12nd."  The  witness  Moody  testified  that  the 
figure  "1"  was  inserted  before  the  figure  and  letters  "2nd" 
some  time  after  it  left  his  hands  in  transmission  to  the  de- 
fendant, and  that  the  figure  "1"  was  not  in  the  same  ink  as 
the  figure  "2"  nor  made  with  the  same  pen ;  and  Mr.  W.  H. 
Pier,  an  experienced  banker  and  penman,  and  others,  after 
examining  the  application,  gave  a  like  opinion.  The  appli- 
cation as  now  produced  by  the  defendant  reads  "January 
12nd."  One  Higgins  testified  that  on  January  17th  he 
called  up  the  defendant's  secretary  by  telephone  and  asked 
what  had  become  of  Mr.  Costello's  application  for  insurance, 
and  the  latter  answered  that  "he  sent  the  policy  last  night." 
Mr.  Higgins  inquired,  "From  what  date  is  the  policy  in 
force?"  and  the  secretary  answered  "from  the  date  of  the 
application,  January  6th."  Higgins  then  informed  the  sec- 
retary that  Costello  had  had  a  loss.  The  minutes  of  the 
defendant  company  show  that  the  president  and  secretary 
acted  on  this  application  on  January  10th,  and  these  minutes 
show  that  the  insurance  was  to  commence  January  12,  1905, 
and  the  testimony  of  the  defendant's  secretary,  Mr.  Hatch, 
supports  these  minutes.  Mr.  Hatch  testified  that  he  made 
no  change  in  the  application,  but  that  when  he  received  it  it 
was  written  for  insurance  to  commence  on  the  12th  of  Jan- 
uary. They  took  no  insurance  for  less  than  three  years,  so 
they  issued  the  policy  for  three  yeare  upon  this  application. 
He  explains  that  some  one  telephoned  in  regard  to  it,  and 
he  told  this  person  that  the  insurance  was  to  commence  the 
day  it  was  dated  to  commence  in  the  application. 

This  testimony  raised  a  square  issue  of  fact  with  reference 
to  the  acceptance  of  this  application  to  begin  January  2, 
1905,  or  January  12,  1905,  and  upon  this  the  jury  found 
against  the  defendant  to  the  effect  that  the  secretary  and 
president  of  the  defendant  accepted  said  application  for  in- 
surance as  it  was  written  at  the  time  it  was  received :  that  is 
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to  say,  an  application  for  insurance  beginning  January  2(L 
We  see  no  reason  for  disturbing  this  finding.  It  concludes 
the  defendant  upon  this  branch  of  the  controversy.  This 
left  only  the  question  whether  the  acceptance  of  this  appli- 
cation by  determining  to  issue  thereon  a  policy  of  insurance 
for  three  years  instead  of  one  year  constituted  a  completed 
contract.  Upon  this  question  the  evidence  is  without  dis- 
pute. The  insured  had  no  knowledge  that  the  insurance  com- 
pany had  as  a  part  of  and  a  condition  of  its  acceptance 
thereof  added  to  his  application  a  provision  for  a  three  years* 
term  of  insurance,  instead  of  the  one  year's  term  applied  for, 
until  long  after  the  fire  in  question.  The  duration  of  the 
risk  was  a  vital  and  important  item  of  the  contract.  In 
Sheldon  v.  Eehla  F.  Ins.  Co.  65  Wis.  436,  27  N.  W.  315, 
the  contract  of  insurance  was  claimed  to  have  been  entered 
into  on  November  17,  1884,  the  iusured  property  was  de- 
stroyed by  fire  on  November  21st  following,  and  the  insur- 
ance agent  had  agreed  with  the  assured  upon  the  particulars 
of  insurance.  No  insurance  company  was  specially  desig- 
nated, and  the  agent  represented  two  companies  and  waived 
the  immediate  payment  of  the  premium.  It  was  held  that 
the  contract  was  not  closed  or  completed  because  the  agent 
had  not  prior  to  the  loss  in  any  manner  designated  to  the 
assured  the  defendant  as  a  party  for  whom  he  contracted,  and 
the  acceptance  was  not  of  the  offer  made  by  the  assured  nor 
did  it  correspond  to  the  conversation  between  the  insurance 
agent  and  the  insured,  because  the  conversation  contemplated 
insurance  for  three  years  at  $3.75  premium,  while  by  the 
terms  of  the  acceptance  the  duration  of  the  risk  was  only 
one  year  for  $3.75  premium.  In  John  B.  Dcuvis  L.  Co.  v. 
Scottish  U.  &  N.  Ins.  Co.  94  Wis,  472,  69  N.  W.  156,  it  is 
said: 

"If  the  application  be  made  to  an  agent  representing  sev- 
eral companies,  the  particular  company  or  companies  to  carry 
the  risk  must  be  designated,  with  the  amount  each  is  to  carry, 
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and  each,  by  it»  agent  or  otherwise,  must  agree  to  take  the 
risk ;  that  is,  must  make  answer  to  the  application,  accepting 
it,  direct  or  otherwise,  by  verbal  commnnication,  or  by  post- 
ing such  communication.  Without  all  these  elements  tiiere 
•can  be  no  binding  contract"  Strohn  v.  Hartford  F.  Ins.  Co. 
87  Wis,  625. 

In  16  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  849,  850,  851, 
many  cases  are  collected  which  support  the  statement  there 
found  in  words  following: 

"If  the  parties  have  not  agreed  on  the  subject  of  insurance, 
the  limit  and  duration  of  the  risk,  the  perils  insured  against, 
the  amount  to  be  paid  in  the  event  of  a  loss,  the  rate  of  pre- 
mium, or  upon  any  other  element  or  term  which  may  be 
peculiar  to  the  particular  contract,  whatever  may  have  been 
the  negotiations  or  propositions  passing  between  them,  these 
have  not  reached  the  form  and  obligation  of  a  subsisting  con- 
tract'' 

In  the  case  at  bar  there  is  no  evidence  that  the  defendant 
accepted  the  application  otherwise  than  for  a  period  of  three 
years,  and  there  is  no  evidence  that  the  plaintiff  received  the 
policy  or  was  informed  of  this  material  addition  to  his  ap- 
plication or  proposal  or  even  knew  the  name  of  the  company 
in  which  he  claims  to  have  been  insured  at  any  time  prior  to 
the  fire  loss  in  question.  This  would  bring  the  plaintiff's 
•«laim  within  the  rules  and  decisions  above  quoted,  which  har- 
monize with  the  general  rules  of  law  relating  to  contracts  by 
offer  and  acceptance.  Russell  v.  Falls  Mfg.  Co.  106  Wis. 
829,  82  N.  W.  134;  Kreutzer  v.  Lynch,  122  Wis.  474,  100 
N.  W.  887,  and  cases  cited. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
Teversed  with  directions  to  dismiss  the  complaint 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
:the  complaint. 
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Chestekfield,  Appellant,  vs.  Hoskin  and  others.  Re- 
spondents. 

October  16— November  5,  1907, 

WiUs:  Construction:  Devise  on  contingency:  **Death:''  "Widow :^  Pre- 
sumptions: Intestacy. 

1.  The  intentions  of  a  testator,  in  so  far  as  they  are  expressed  In 

his  will,  must  prevail,  and  no  construction  can  be  indulged: 
which  is  in  conflict  with  such  intentions. 

2.  Where  a  testator  by  his  will  gave  the  residue  of  his  estate  to  his 

son  "for  him  and  his  use  during  his  natural  life,  and  in  case  of 
his  death"  to  others,  the  word  "death"  contemplates  the  death 
of  the  son  after  the  death  of  the  testator,  since  the  will  could 
not  go  into  effect  until  the  death  of  the  testator,  and  to  hold 
that  it  referred  to  the  death  of  the  beneflciary  prior  to  the 
death  of  the  testator  would  frustrate  the  whole  scheme  of  the 
will. 
8.  A  testator,  after  giving  his  son  a  life  estate  in  the  residue  of  his. 
estate,  declared  that  in  case  his  son  died  toithout  issue  and  leav- 
ing a  widow  him  surviving,  one  third  of  the  residue  was  given 
to  said  "widow"  and  two  thirds  to  nephews,  and  provided  that 
if  the  son  should  die  leaving  issu^  of  his  body  him  surviving, 
then  such  residue  should  go  to  such  issue,  without  otherwise 
making  disposition  of  the  residue.  At  the  time  of  the  execu- 
tion, as  well  as  the  probate,  of  the  will  the  son  had  a  wife  who 
subsequently  died,  and  at  the  time  of  proceedings  involving  the- 
construction  of  such  will  the  son  was  living,  unmarried,  and 
without  issue.    Held: 

(1)  The  disposition  of  the  residue  of  testator's  estate  was^ 
dependent  on  two  alternatives,  the  happening  of  neither  of 
which  could  presently  be  ascertained;  one  the  death  of  the  son 
leaving  issue  him  surviving,  the  other  death  without  issue  and 
leaving  a  widow  him  surviving. 

(2)  The  testator  must  be  presumed  to  have  known  and  used 
the  term  "widow"  as  commonly  understood. 

(3)  It  was  error  for  the  trial  court  to  hold  that  the  term^ 
"widow"  referred  to  the  son's  wife  living  at  the  execution  of 
the  will  and  excluded  a  possible  wife  who  might  survive  him. 

(4)  In  case  the  son  died  "without  issue"  and  without  leaving, 
a  "widow"  the  residue  necessarily  became  intestate  property. 
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Appkat.  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  George  Clementson,  Circuit  Judge.  Reversed, 

This  action  was  commenced '  October  5,  1905.  The  com- 
plaint alleges,  in  effect,  that  the  plaintiff  is  seised  in  fee  sim- 
ple absolute  and  in  the  actual  possession  of  the  lands  therein 
described ;  that  the  defendants  and  each  of  them  make  some 
claim  to  said  lands  and  demand  judgment  that  the  plaintiff's 
claim  and  title  to  said  lands  be  established  against  any  claim 
of  either  of  the  defendants ;  that  the  defendants  and  each  of 
them  be  forever  barred  against  having  or  claiming  any  right 
or  title  to  said  lands  or  any  part  thereof  adverse  to  the  plaint- 
iff;  and  for  general  relief,  -with  costs.  The  defendants,  the 
three  Hoskins,  devisees  in  the  will,  and  their  wives,  an- 
swered by  way  of  admissions,  denials,  and  counter  allegations 
to  the  effect  that  one  William  Chesterfield,  Sr.,  father  of  the 
plaintiff,  now  deceased,  formerly  owned  said  premises,  and 
by  his  last  will  and  testament,  after  giving  certain  specific 
bequests  to  other  parties,  he,  by  the  fourth  clause  of  his  will, 
made  the  devise  therein  set  forth,  and  which  is  found  in  fiill 
by  the  court  and  is  sufficiently  stated  below.  The  defendants 
further  all^e  that  their  claim  to  an  interest  in  the  lands  de- 
scribed is  based  upon  said  will  and  the  relationship  existing 
between  said  testator  and  the  defendants  Stephen,  William, 
and  John  Hoskin,  who  were  children  of  Jane  Hoskin,  a  sister  ' 
of  said  testator.  The  cause  having  been  tried,  the  court 
found  in  effect: 

(1)  That  the  testator  died  testate  August  27,  1887;  that 
his  will  was  executed  October  10,  1877,  and  was  admitted  to 
probate  November  1,  1887.  After  providing  for  the  pay- 
ment of  his  debts  and  the  expenses  of  his  funeral  and  ad- 
ministration and  a  bequest  of  $100  for  procuring  a  suitable 
monument,  the  will  contains  the  following  provisions : 

"Third.  I  give  and  bequeath  unto  my  grandson,  "William 
Thompson,  son  of  Spencer  Thompson  of  Wingville,  "Wiscon- 
sin, the  sum  of  two  thousand  dollars  out  of  the  amoimt  now 
Vou  133  —  24 
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owing  to  me  by  John  Jeffrey,  Esq.,  of  Wingville,  Wisconsin, 
said  sum  to  he  invested  by  my  executors  and  reinvested  as 
occasion  may  require,  principal  and  interest,  until  my  said 
grandson,  William  Thompson,  shall  arrive  at  the  age  of 
tvventy-one  years,  when  said  principal  sum  and  interest  shall 
be  paid  over  to  said  William  Thompson,  provided,  however, 
in  case  my  said  grandson,  William  Thompson,  shaU  not  CW' 
rive  at  the  age  of  tweniy-OTie  years,  then  in  thai  event  it  is 
my  will  and  desire  that  said  principal  sum  and  said  interest 
shall  he  paid  to  my  nephews,  Stephen  Hoshin,  William  Hos- 
Jcin,  and  John  Hoslcin,  children  of  my  dear  sister,  Jane  Hos- 
kin,  share  and  share  alike.  It  is  also  my  will  and  desire  that 
in  the  investment  of  said  sum  aforementioned  my  executors 
shall  give  the  said  John  Jeffrey  the  preference,  and  in  case 
he  desires  to  retain  said  sum  on  loan,  to  only  charge  and  exact 
from  him  seven  per  cent,  per  annum,  interest  payable  annu- 
ally, but  no  more  for  the  use  thereof. 

"Fourth.  I  give,  devise,  and  bequeath  unto  my  son,  WH- 
liam  Chesterfield,  all  the  rest,  residue,  and  remainder  of  my 
estate,  both  real  and  personal,  for  him  and  his  use  during  his 
natural  life,  and  in  case  of  his  death  withoui  issue  and  leav- 
ing a  tuidow  him  surviving,  then  in  that  event  I  devise  and 
bequeath  all  said  rest,  residue,  and  remainder  of  my  said 
estate,  both  real  and  personal,  unto  his  said  widow  and  said 
Stephen  Hoshin,  William  Hoshin,  and  John  Hoshin  in  the 
following  proportions,  viz. :  One  third  to  said  widow  of  my 
said  son,  and  two  thirds  thereof  to  my  said  nephews,  share 
and  share  alike;  provided,  however,  if  my  said  son,  William 
Chesterfield,  shall  die  leaving  issue  of  his  hody  him.  surviv- 
ing, then  in  that  event  I  give,  devise,  and  bequeath  all  said 
rest,  residue,  and  remainder  of  my  said  estate,  both  real  and 
personal,  to  said  issue." 

The  will  then  names  James  Stephens  and  Joseph  Dick- 
inson as  executors  of  his  will. 

(2)  That  the  deceased  left  him  surviving  no  widow  and 
one  son,  the  plaintiff  in  this  action,  and  one  grandson  named 
William  A.  Thompson,  the  son  of  a  deceased  daughter,  said 
son  and  grandson  being  his  only  heirs  at  law.  The  defend- 
ants John,  Stephen,  and  William  Hoshin  are  nephews  of  said 
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deceased,  being  the  children  of  a  deceased  sister  of  said  tes- 
tator, and  the  other  defendants  are  their  respective  wives. 

(3)  That  the  testator  died  the  owner  in  fee  of  the  real 
estate  described ;  that  he  also  left  personal  estate  which  went 
into  the  hands  of  his  executor — a  sufficient  amount  to  pay 
the  legacy  of  $2,000  given  by  said  will  to  William  A.  Thomp- 
son and  to  pay  all  other  charges  upon  said  estate  and  the 
expenses  of  administration,  and  no  more. 

(4)  That  an  executor  was  appointed  and  the  estate  regu- 
larly settled  and  a  final  decree  rendered  therein  by  the  county 
court  October  2,  1888,  by  which  decree  the  accounts  of  the 
executor  were  settled  and  allowed.  The  testator  was  found 
to  be  the  owner  in  fee  of  the  real  estate  described.  That  all 
the  rest,  residue,  and  reipainder  of  said  estate,  both  real  and 
personal,  was  by  the  said  judgment  assigned  to  the  plaintiff 
under  and  subject  to  the  provisions  of  said  will.  That  the 
plaintiff,  upon  the  death  of  his  father,  immediately  entered 
into  possession  of  all  of  said  real  estate  and  has  since  that 
time  remained  continuously  in  such  possession. 

(5)  August  21,  1905,  the  said  William  A.  Thompson  and 
wife  by  quitclaim  deed  conveyed  to  the  plaintiff  the  premises 
described. 

(6)  That  William  A.  Thompson  has  long  since  arrived 
at  the  age  of  twenty-one  years  and  the  legacy  given  to  him 
by  the  will  has  been  paid. 

(7)  At  the  time  the  will  was  executed  the  plaintiff  had  a 
wife,  Eva,  who  continued  to  live  with  him  as  his  wife  until 
March  23,  1905,  when  she  died.  That  the  plaintiff  has  re- 
mained unmarried  and  has  never  had  any  children. 

(8)  The  defendants  have  in  good  faith  defended  the  action 
not  only  as  to  their  own  rights  and  interests,  but  also  any 
contingent  interests  or  claims  of  any  imbom  child  or  children, 
and  the  court  has  considered  and  passed  upon  all  such  rights 
and  interests  the  same  as  if  such  unborn  child  or  children 
were  in  being  and  parties  to  this  action. 
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As  conclusions  of  law  the  court  found  in  effect: 

(1)  That  the  words  "in  case  of  his  death,"  in  the  fourth 
paragraph  of  the  will,  do  not  refer  to  the  death  of  the  plaint- 
iff before  the  death  of  the  testator.  That  the  testator  only 
intended  to  give  to  the  plaintiff  a  life  estate  in  the  residue 
after  the  legacy  of  $2,000  to  the  grandson,  and  to  make  an  in- 
dependent disposition  of  the  estate  in  remainder,  and  such 
disposition  at  the  end  of  the  life  estate  was  the  object  of  that 
part  of  the  paragraph  beginning  with  the  words  quoted. 

(2)  The  term  "a  widow,"  in  that  paragraph  of  the  will, 
refers  to  the  plaintiff's  wife,  Eva,  living  at  the  time  the  will 
was  executed  and  for  several  years  after  the  testator's  death, 
and  does  not  refer  to  a  possible  second  or  third  wife. 

(3-6)  Since  the  plaintiff  can  leave  no  "widow  him  surviv- 
ing" by  reason  of  Eva  having  died  in  his  lifetime,  two  thirds 
of  such  residue  of  the  estate  passed  under  the  will  to  the 
three  Hoslcins,  nephews  of  the  testator,  and  the  other  one 
third  of  such  residue  became  intestate  estate  and  passed  to 
the  plaintiff  in  fee  conditional  as  the  heir  at  law.  of  his  father 
and  grantee  of  his  nephew,  William  A.  Thompson,  subject 
to  be  defeated  upon  the  death  of  the  plaintiff  leaving  issue 
him  surviving. 

(7)  Upon  such  findings  and  conclusions  the  court  ordered 
judgment  to  be  entered  to  the  effect  that  the  plaintiff,  as 
against  the  defendants  and  each  of  them,  their  heirs  and 
assigns  and  all  persons  claiming  under  them  or  either  of  them, 
is  the  owner  in  fee  of  said  one  third  of  such  residue,  and  the 
defendants  and  each  of  them,  and  all  persons  claiming  under 
them,  are  forever  barred  of  all  right  or  title  thereto  as  against 
the  plaintiff  or  those  claiming  under  him ;  that  the  plaintiff 
is  vested  with  an  estate  during  his  life  in  the  remaining  two 
thirds  of  such  residue  and,  subject  to  the  plaintiff's  life  es- 
tate, and  the  rights  of  any  issue  he  may  leave  him  surviving, 
such  two  thirds  of  such  residue,  as  against  the  plaintiff  and 
the  said  William  A.  Thompson,  and  all  persons  claiming  nn- 


Digitized  by  VjOOQ IC 


5]  AUGUST  TEEM,  1907.  373 

Chesterfield  y.  Hoskin,  133  Wis.  3G8. 

der  them  or  either  of  thorn,  are  vested  in  the  three  Hoskins — 
nephews — ^in  fee  in  remainder,  and  that  they  are  entitled  to 
the  possession  thereof  upon  the  death  of  the  plaintiff,  but, 
in  case  the  plaintiff  shall  die  leaving  issue  him  surviving, 
then  in  that  case  the  said  issue  shall  at  the  death  of  the  plaint- 
iff be  seised  and  entitled  to  the  possession  of  an  absolute  es- 
tate in  fee  simple  of  and  to  all  of  said  real  estate. 

From  the  judgment  entered  in  accordance  with  such  find- 
ings and  conclusions  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Orton  &  Oshorn, 
and  oral  argument  hj  P.  A.  Orton, 

A.  W.  Kopp,  for  the  respondents, 

Cassoday,  C.  J".  1.  The  decision  of  this  case  turns  upon 
the  construction  to  be  given  to  the  provisions  of  the  will  set 
forth  in  the  foregoing  statement  All  agree  that  the  inten- 
tions of  the  testator,  in  so  far  as  they  are  expressed  in  the 
will,  must  prevail.  Of  course,  no  construction  can  be  indulged 
which  is  in  conflict  with  such  intentions.  There  is  no  con- 
troversy as  to  the  meaning  of  the  third  paragraph  of  the  will. 
The  executors  were  there  required  to  invest  and  reinvest  the 
claim  against  Jeffrey  until  the  grandson  became  twenty-one 
years  of  age,  and  then  the  same  was  to  be  paid  over  to  him ; 
and  in  the  event  that  he  never  arrived  at  that  age,  then  the 
same  was  to  be  paid  to  the  three  nephews  therein  named.  It 
is  claimed  on  the  part  of  the  plaintiff  that  the  words  "cmd  in 
case  of  his  death/*  in  the  fourth  paragraph  of  the  will,  should 
be  construed  to  mean  the  plaintiff's  death  prior  to  his 
father's.  The  will,  of  course,  did  not  and  could  not  go  into 
effect  until  the  death  of  the  testator,  which  was  about  ten 
years  after  its  execution.  Had  the  plaintiff  died  prior  to 
the  testator,  then  he  would  have  taken  nothing  by  the  will. 
In  such  an  event  the  clause  of  that  paragraph  of  the  will  to 
the  effect  that  the  testator  gave  and  devised  to  the  plaintiff 
^'all  the  rest,  residue,  and  remainder"  of  his  estate,  both  real 
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and  personal,  "for  him  and  his  use  during  his  natural  life/^ 
would  have  been  without  significance.  To  hold  that  the 
word  "death"  in  the  clause  quoted  refers  to  the  death  of  the 
plaintiff  prior  to  the  death  of  the  testator  would  be  to  frus- 
trate the  whole  scheme  of  the  will.  The  trial  court  correctly 
held  that  the  testator,  by  the  word  "death"  in  the  clause 
quoted,  contemplated  the  death  of  the  plaintiff  after  the 
death  of  the  testator  when  the  will  went  into  effect.  Webber 
V.  Webber,  108  Wis.  626,  84  N.  W.  896;  Kom  v.  Friz,  128 
Wis.  428,  107  K  W.  659. 

2.  After  giving  to  the  plaintiff  a  life  estate  as  indicated,, 
the  will  declares :  "And  in  case  of  his  [the  plaintiff's]  death 
witlwut  issue  and  leaving  a  widow  him  surviving,  then  in 
that  event"  the  will  gave  one  third  of  "all  said  rest,  residue, 
and  remainder"  of  "said  estate,  both  real  and  personal,  unto 
his  said  widow,"  and  the  other  two  thirds  thereof  to  his 
three  nephews,  therein  named,  "provided,  however,"  that  if 
the  plaintiff  should  "die  leaving  issue  of  his  body  him  sur- 
viving, then  in  that  event"  the  will  devised  and  bequeathed 
"all  said  rest,  residue,  and  remainder"  of  said  estate  "to  said 
issue."  The  plaintiff  is  still  living  and  unmarried.  Thus 
it  appears  from  the  express  language  of  the  will  that  the  dis- 
position of  such  rest,  residue,  and  remainder  is  dependent 
upon  two  alternative  conditions,  the  happening  of  neither  of 
which  is  at  present  ascertainable.  One  is  the  death  of  the 
plaintiff  leaving  issue  him  surviving,  and  the  other  is  "his 
death  without  issue  and  leaving  a  widow  him  surviving. "^ 
Whether  he  dies  leaving  issue  him  surviving  or  a  widow  him 
surviving  can  only  be  determined  in  the  future.  A  wife 
dying  and  leaving  a  husband  her  surviving  can  in  no  sense 
be  regarded  as  a  widow.  The  plaintiff's  wife,  Eva,  died 
March  23,  1905,  leaving  the  plaintiff  a  widower  her  surviv- 
ing, but  that  did  not  make  her  "a  widow."  The  testator  must 
be  presumed  to  have  known  the  meaning  of  a  term  so  common 
as  that  of  "a  widow."    Besides,  the  will  limits  that  term  to 
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one  Tvho  may  survive  tlae  death  o£  the  plaintiff.  Unless  the 
plaintiff  leaves  "a  widow  him  surviving/'  neither  o£  the  three 
nephews  mentioned  in  the  will  can  take  any  of  such  rest^ 
residue,  and  remainder  under  the  will.  In  case  the  plaintiff 
should  die  "without  issue"  and  without  leaving  "a  widow," 
then  in  that  event  the  will  makes  no  disposition  of  any  of 
such  rest,  residue,  and  remainder  of  said  estate,  and  the  same 
would  necessarily  go  to  the  heirs  at  law  of  the  testator  as  in- 
testate estate. 

What  has  been  said  covers  all  the  questions  determinable 
upon  this  appeal. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
a  judgment  in  accordance  with  this  opinion. 


Eastman,  Eespondent,  vs.  Pakkinsok  and  another,  Ap- 
pellants. 

October  1&— November  5,  1907. 

Corporations:  Power  of  corporation  to  borrow  money:  Power  to  mort- 
gage corporate  assets:  Ultra  vires  contracts:  Impeachment:  Stat- 
utory regulation  of  exercise  of  corporate  powers:  Fraudulent 
conveyances:  Chattel  mortgages:  Partial  invalidity:  Filing:  Fail- 
ure of  duty  by  officer:  Actual  fraud:  Bankruptcy. 

1.  A  private  business  corporation  has  authority  to  borrow  money, 

give  the  ordinary  evidence  therefor  and  secure  payment  thereof 
by  a  mortgage,  subject  to  such  regulations  as  may  be  prescribed 
in  the  written  law  or  the  by-laws  of  the  corporation. 

2.  An  ultra  vires  executed  contract  made  in  good  faith,  the  corporar 

tlon  having  received  and  retained  the  benefit  thereof,  cannot  be 
impeached  by  it  or  any  one  in  its  behalf. 

3.  A  statutory  regulation  of  the  exercise  by  a  corporation  of  the 

power  to  mortgage  its  property,  such  as  requiring  a  majority 
of  the'  stockholders  to  consent  thereto,  but  not  expressly  or  by 
necessary  implication  declaring  a  mortgage  made  in  violation 
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thereof  void,  is  regarded  as  a  law  solely  for  the  protection  of 
stockholders. 

4.  In  case  of  a  mortgage  made  in  good  faith  in  violation  of  a  regu- 
lation such  as  mentioned,  the  corporation  having  received  the 
full  benefit  thereof  and  appropriated  the  same  to  its  legitimate 
use,  neither  it  nor  any  one  representing  it,  nor  its  creditors  nor 
stockholders,  can  successfully  impeach  the  transaction,  in  the 
absence  of  some  written  law  to  the  contrary. 

6.  A  chattel  mortgage  of  stock  in  trade  and  other  property,  not 
characterized  by  actual  fraud  as  to  creditors  of  the  mortgagor, 
may  be  constructively  fraudulent  as  to  them  respecting  such 
stock  and  valid  as  to  such  other  property. 

6.  Upon  a  chattel  mortgage  being  delivered  to  and  left  with  the 

proper  public  officer  to  be  filed,  that,  in  legal  efCect,  is  accom- 
plished regardless  of  any  failure  of  duty  on  the  part  of  such 
officer. 

7.  An  unfiled  chattel  mortgage  is  good  between  the  parties  thereto 

and,  in  the  absence  of  actual  fraud  as  to  creditors  of  the  mortr 
gagor,  if  the  mortgagee  neglects  to  file  the  Instrument  till  the 
former  Incurs  indebtedness  to  third  persons  and  is  then  ad- 
Judged  a  bankrupt,  before  any  such  person  obtains  a  lien  on  the 
property,  the  trustee  obtains  no  better  claim  thereto  than  the 
mortgagor  had  and  cannot  successfully  impeach  the  mortgage 
In  the  Interest  of  creditors. 
[Syllabus  by  Mabshaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Clementson,  Circuit  Judge.    Affirmed. 

The  facts  as  found  indicate  clearly  the  nature  of  the  action 
and  the  issue.  The  following  is  a  brief  statement  of  the  sub- 
stance thereof:  (1)  February  15,  1904,  the  Platteville  Foun- 
dry &  Machine  Company,  a  corporation,  duly  made  and  de- 
livered to  plaintiff  its  promissory  note  agreeing  in  considera- 
tion of  $7,000,  then  received  by  it,  to  pay  him  said  sum  in 
one  year  after  such  date,  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum  until  paid.  (2)  To  secure  such  pay- 
inent  said  company  gave  plaintiff  a  chattel  mortgage  duly 
executed,  covering  the  property  described  in  the  complaint 
The  mortgage  was  duly  filed  in  the  ofBce  of  the  proper  city 
clerk.     (3)  January  9,  1905,  defendant  Parkinson,  against 
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plaintiffs  protest,  took  the  mort|?aged  property  from  the 
mortgagor  and  without  authority  of  law  sold  the  same  at 
public  vendue  to  the  defendant  Galena  Iron  Works  Company, 
a  corporation,  having  knowledge  of  plaintiffs  rights,  which 
purchaser  took  possession  of  said  property  and  has  since  re- 
tained the  same.  (4)  That  the  reasonable  value  thereof, 
exclusive  of  some  stock  in  trade,  at  the  time  of  the  aforesaid 
taking  was  $10,000,  and  that  the  purchaser  paid  therefor, 
exclusive  of  the  stock  in  trade,  more  than  said  sum.  (5)  Be- 
fore the  commencement  of  this  action  plaintiff  demanded 
possession  of  said  property  of  each  defendant,  which  demands 
were  refused,  and  after  the  mortgage  indebtedness  became 
due  he  demanded  payment  thereof  of  each  defendant,  and 
such  demands  were  refused.  In  January,  1905,  the  mort- 
gagor was  duly  adjudged  a  bankrupt  and  in  February  there- 
after defendant  ParTcinson  was  duly  appointed  as  the  trus- 
tee. He  thereafter  duly  qualified  and  has  ever  since  acted 
as  such  trustee.  Claims  against  the  estate  exceeding  $32,000 
have  been  filed  and  duly  allowed,  $1,100  of  which  accrued  be- 
tween the  date  of  the  execution  of  the  mortgage  and  the  filing 
thereof.  No  lien  was  obtained  on  any  of  the  mortgaged  prop- 
erty by  any  creditor  of  the  mortgagor  before  the  mortgage 
was  filed  as  aforesaid.  (7)  The  mortgage  contained  a  suf- 
ficient description  of  all  property  covered  thereby.  (8)  It 
covered  some  stock  in  trade  which  the  mortgagor  remained 
in  possession  of,  continuing  to  make  sales  without  filing  any 
statement  showing  the  amoimt  thereof  and  the  amount  ap- 
plied to  the  mortgage  debt,  and  the  total  valuation  of  the 
stock  added  every  sixty  days.  (9)  The  mortgage  was  given 
in  good  faith  for  the  full  consideration  of  $7,000,  received 
by  the  mortgagor  from  the  mortgagee,  and  the  same  was  not 
withheld  from  filing  with  intent  to  defraud.  (10)  The  delay 
in  fi.ling  the  mortgage  was  due  solely  to  mistake  on  plaintiff's 
part,  he  supposing  that  it  was  in  fact  filed  about  the  time 
of  its  date,  and  not  discovering  the  mistake  till  about  the 
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date  of  the  filing.  Neither  he  nor  any  one  with  his  knowl- 
edge or  consent  instructed  said  city  clerk  not  to  index  the^ 
mortgage;  nor  did  said  clerk  omit  to  index  it  because  of 
any  request  made  by  or  on  behalf  of  the  plaintiff;  nor  was 
there  any  agreement  or  understanding  between  plaintiff 
and  the  mortgagor  that  the  instrument  should  be  withheld 
from  the  files  or  not  be  indexed.  (11)  The  mortgagee 
did  not  at  any  time  agree  with  the  mortgagor  that  it  might 
make  sale  of  the  stock  in  trade  covered  by  the  mortgage, 
or  convert  raw  material  covered  thereby  into  manufactured 
products  and  dispose  of  the  same  without  accounting  there- 
for to  the  mortgagee;  neither  was  any  agreement  made  at 
any  time  between  the  parties  permitting  the  mortgagor  to- 
appropriate  to  its  own  use  the  proceeds  of  the  mortgaged 
property.  (12)  The  mortgage  indebtedness  became  due  Feb- 
ruary 15,  1905,  the  amount  being  $7,000,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  February  15,  1904,. 
and  no  part  thereof  has  been  paid. 

From  such  facts  the  court  decided  as  matter  of  law  that 
the  mortgage  was  void  as  to  the  stock  in  trade  but  was  other- 
wise valid;  that  the  value  of  the  property  covered  thereby 
exceeded  the  amount  of  plaintiff's  claim,  with  interest^  and 
that  the  same  was  wrongfully  converted  by  defendants  to 
their  use  to  his  damage  in  the  sum  of  $7,000,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  the  15tb 
day  of  February,  1904.  Judgment  was  ordered  accordingly 
and  was  subsequently  rendered. 

For  the  appellants  there  was  a  brief  by  Richmond,  Jack- 
m<m  &  Swansen,  and  oral  argument  by  S.  T.  Swansen  and 
A.  A.  Gilbert. 

For  the  respondent  there  was  a  brief  by  A.  W.  Kopp  and 
M.  0.  Jejfris,  attorneys,  and  L,  A.  Avery,  of  coimsel,  and  oral 
argument  by  Mr.  Kopp  and  Mr.  Jeffris. 

Mabshaxl,  J.  Sec  1775,  Stats.  (1898),  provides  that 
a  corporation  may,  "by  a  vote  of  a  majority  of  the  stock 
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given  at  any  regular  meeting  or  at  any  special  meeting 
called  for  the  purpose,  sell  and  convey  or  authorize  to  be 
conveyed  all  or  any  portion  of  the  property  owned  by  it, 
whether  real,  personal  or  mixed ;  and  may,  by  a  similar  vote, 
mortgage  or  lease  any  such  property  whenever  it  shall  be 
necessary  for  its  business  purposes  or  the  protection  or  ben- 
efit of  its  property  held  or  used  for  the  corporate  business,'^ 
etc 

The  by-laws  of  the  mortgagor  empowered  its  board  of  di- 
rectors to  call  a  special  meeting  of  stockholders  "upon  not 
less  than  ten  days'  notice  in  writing  to  all"  of  them,  and 
authorized  such  a  meeting  upon  the  written  request  of  the 
owners  of  one  third  of  the  capital  stock,  the  secretary  under 
the  direction  of  the  president  to  "notify  all  stockholders  of 
ihe  time  and  place  set  for  the  meeting,  giving  ten  days'  no- 
tice thereof  in  writing,"  no  business,  however,  "other  than 
is  clearly  set  out  in  the  call"  to  be  considered.  There  was  a 
special  meeting  of  stockholders  which  acted  favorably  upon 
the  question  of  giving  the  mortgage.  The  evidence,  as  it  is 
claimed,  does  not  show  that  the  by-laws  were  substantially 
followed  in  calling  the  meeting,  nor  that  it  was  regularly 
authorized  by  directors  or  stockholders.  Upon  that  ground 
it  is  argued  the  trial  court  erred  in  not  holding  the  mort- 
gage to  be  void. 

According  to  the  findings  there  is  no  controversy  on  these 
points :  The  transaction  between  the  mortgagor  and  the  mort- 
gagee was  characterized,  throughout,  by  the  utmost  good 
faith.  The  mortgagee  supposed,  when  he  parted  with  his 
money  to  the  mortgagor,  the  latter  had  full  authority  to 
make  the  mortgage.  It  was  given  to  obtain  money  to  promote 
the  legitimate  objects  of  the  corporation.  The  full  sum  men- 
tioned in  the  mortgage  was  realized  by  the  corporation  and 
devoted  to  its  legitimate  business.  Though  nearly  a  year 
elapsed  thereafter  before  appellant  Parkinson,  as  trustee  in 
bankruptcy,  took  possession  of  the  mortgaged  property, 
neither  the  corporation  nor  any  of  its  officers,  stockholders, 
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nor  creditors  questioned  the  validity  of  the  mortgage.  In 
view  thereof,  conceding  all  appellant  claims  as  to  irregu- 
larities in  the  giving  of  the  mortgage,  is  it  competent  for 
the  corporation,  or  any  one  representing  it,  or  its  creditors  or 
stockholders,  to  impeach  the  validity  of  the  instnmient? 

The  foregoing  stated  proposition  must  be  answered  in  the 
negative.  Reason  and  substantially  all  authority  here  and 
elsewhere  point  that  way,  as  the  following  will  show: 

A  business  corporation  does  not  need  express  statutory 
authority  to  borrow  money  or  execute  securities  in  tiio  ordi- 
nary way.  Such  authority  exists  by  necessary  implication 
from  the  general  power  conferred  on  it  to  do  business.  That 
is  laid  down  by  text-writers  as  elementary.  The  rule  is 
stated  in  5  Thomp.  Corp.  §  6131,  thus: 

"According  to  the  American  doctrine,  every  private  cor- 
poration has  an  implied  power  to  borrow  money  to  enable  it 
to  carry  out  the  purpose  of  its  creation,  and  to  issue  the  usual 
and  appropriate  evidences  of  debt  therefor.  This  power  car- 
ries with  it,  by  the  same  reasonable  implication,  the  power 
to  nuyi'tgage  its  property  to  secure  any  debts  which  it  may 
lawfully  contract  for  the  purposes  of  its  creation ;  and  such 
is  the  universal  American  doctrine,  in  the  absence  of  stat- 
utory prohibitions." 

The  author  mentions  exceptions  which  are  not  material 
here.  Generally  speaking,  a  corporation,  as  to  persons  deal- 
ing with  it  in  good  faith,  may  give  its  obligations  and  secure 
the  same  by  a  mortgage  as  freely  as  a  natural  person. 

It  is  a  mistake  to  suppose  that  a  mere  statutory  regulation 
of  the  manner  of  making  a  corporate  contract  such  as  the  one 
in  question  is  a  prohibitory  law  rendering  a  good-faith  ex- 
ecuted transaction  of  the  kind  in  disregard  of  it  void.  The 
statute  does  not  contain  any  word  of  prohibition.  It  does 
not  prescribe  any  punishment  for  the  violation  of  it.  It 
does  not  comtain  any  declaration  as  to  the  eflfect  upon  the 
contract  of  any  such  violation.  The  violation  of  such  a  stat- 
ute, at  the  most,  is  construed,  ordinarily,  as  rendering  the 
contract  voidable,  but  not  so  as  to  allow  one  party  to  enjoy 
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the  benefit  of  it  and  at  the  same  time  such  party  or  some  one 
acting  in  his  right,  in  whole  or  in  part,  to  impeach  it,  or 
any  one  interested  to  remain  silent  as  to  its  validity  to  the 
prejudice  of  tlie  innocent  party  and  thereafter  impeach  its 
validity.  Laun  v.  Pac.  Mut.  Life  Ins.  Co.  131  Wis.  555, 
111  K  W.  660. 

This  court  and  most  courts  hold  that  an  ultra  vires  con- 
tract, one  not  within  the  scope  of  the  corporate  authority  to 
make  under  any  circumstances,  "which  is  no  longer  executory 
and  is  not  tainted  by  fraud  or  clearly  prohibited  by  statute, 
or  condemned  by  sound  public  policy,  cannot  be  impeached 
by  the  corporation  or  any  one  representing  it ;  that  the  only 
remedy  is  one  on  behalf  of  the  state  to  punish  the  corpora- 
tion for  violating  the  law.  John  V.  Farwell  Co.  v.  Wolf,  96 
Wis.  10,  70  X.  W.  289,  71  K  W.  109;  LedehvJir  v.  Wis.  T. 
Co.  113  Wis.  657,  88  K  W.  607;  Mcatlng  v.  TigeHon  L. 
Co.  113  Wis.  379,  89  :N".  W.  152 ;  Security  Nat  BanTc  v. 
8t.  Croix  P.  Co.  117  Wis.  211,  94  N.  W.  74. 

The  scope  of  the  rule  is  stated  in  the  Ledebuhr  Case  sub- 
stantially thus:  An  executed  contract  made  in  good  faith 
with  a  corporation  will  prevail  over  a  by-law  with  which  it 
may  come  in  conflict,  and  if  the  organic  act  creating  the 
corporation  be  violated  in  making  the  contract  it  will,  if  ex- 
ecuted, yet  prevail  if  it  be  not  clearly  prohibited  by  statute 
or  contrary  to  sound  public  policy.  When  a  corporation 
violates  the  law  of  its  creation  it  commits  an  offense  against 
the  sovereignty  of  the  state  which  can  only  punish  it  in 
the  absence  of  some  clear  statutory  method.  That  doctrine 
has  become  firmly  entrenched  in  our  jurisprudence  and  early 
cases  not  wholly  in  harmony  with  it  must  be  considered  as 
displaced  by  the  later  development  of  the  law. 

There  is  another  complete  answer,  as  it  seems,  to  the  con- 
tention of  counsel.  Such  statutes  as  the  one  under  consid- 
eration by  the  great  weight  of  authority  are  regarded  as 
having  been  enacted  for  the  protection  of  stockholders, 
Neither  the  corporation  nor  any  one  representing  it  or  its 
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creditors  can  efficiently  invoke  the  statute  against  an  executed 
contract,  and  delay  on  the  part  of  stockholders  while  the 
corporation  takes  and  enjoys  the  benefit  of  the  transaction 
is  regarded  as  an  acquiescence  precluding  successful  im- 
peachment of  the  transaction.  The  authorities  on  this  are 
very  numerous.  Barrett  £  Co.  v.  Pollak  Co,  108  Ala.  390, 
18  South.  615 ;  Thomas  v.  Citizens'  H.  B.  Co.  104  111.  462 ; 
Beecher  v.  Marquette  &  P.  B.  M.  Co.  45  Mich.  103,  7  N. 
W.  695;  John  W.  Bishop  &  Co.  v.  Kent  &  S.  Co.  20  R.  L 
680,  41  Atl.  255 ;  Boyce  v.  Montauk  G.  C.  Co.  37  W.  Va.  73, 
16  S.  E.  501 ;  Paulding  &  Co.  v.  Chrome  8.  Co.  94  N.  Y. 
334;  Bochester  Sav.  Bank  v.  Averell,  96  N.  Y.  467 ;  Hamil- 
ton  T.  Co.  V.  Clemes,  163  N.  Y.  423,  57  N.  E.  614:  Beehe 
V.  Bichmond  L.,  E.  &  P.  Co.  3  App.  Div.  334,  38  N.  Y. 
Supp.  395 ;  Hamilton  T.  Co.  v.  Clemes,  17  App.  Div.  152, 
45  N.  Y.  Supp.  141 ;  Atlantic  T.  Co.  v.  Crystal  W.  Co.  72 
App.  Div.  539,  76  N.  Y.  Supp.  647 ;  Campbell  v.  Argenta  G. 
&  S.  M.  Co.  51  Eed.l,  7;  Boston  &  M.  C.  C.  &  8.  M.  Co. 
V.  Montana  0.  P.  Co.  89  Fed.  529 ;  G.  V.  B.  M.  Co.  v.  First 
Nat.  Bank,  95  Fed.  23;  In  re  N.  T.  E.  P.  Co.  110  Fed.  514. 
In  2  Morawetz,  Priv.  Corp.  (2d  ed.)  §  675,  the  doctrine 
of  the  cited  cases  is  thus  stated : 

"Provisions  in  a  charter  or  general  incorporation  law,  re- 
quiring certain  formalities  to  be  observed  in  the  corporate 
^ansactions,  are  not,  as  a  rule,  intended  to  have  the  force  of 
imperative  laws.  Such  provisions  will  be  treated  merely  as 
directions  imposed  for  the  benefit  of  the  shareholders,  unless 
a  contrary  intention  is  indicated  by  the  legislature." 

In  In  re  N.  Y.  E.  P.  Co.,  supra,  it  was  expressly  held  that 
a  trustee  in  bankruptcy  cannot  impeach  a  mortgage  given 
by  the  bankrupt  upon  the  ground  that  it  was  not  assented  to 
by  the  stockholders  in  accordance  with  a  statute  such  as  the 
one  in  question,  this  language  being  used: 

"We  have  not  overlooked  the  point  made  by  the  trustee 
that  the  mortgage  was  invalid  because  the  consent  of  the 
stockholders  of  the  mortgagor  had  not  been  filed  in  the  office 
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of  the  proper  official,  as  required  by  the  provisions  of  the 
stock  corporation  law.  These  provisions  are  for  the  pro- 
tection of  stockholders,  and  only  stockholders  can  take  ad- 
vantage of  any  defects  in  complying  with  them." 

If  there  were  no  other  answer  to  counsel's  contention  the 
general  principle  would  be  sufficient  that  a  corporation  can- 
not retain  the  benefit  of  a  good-faith  contract  not  expressly 
forbidden  by  law  or  contrary  to  sound  public  policy  and  im- 
peach its  validity.  That  rule  is  tersely  stated  in  First  Nat 
Bank  v.  G.  V.  B.  M.  Co.  89  Fed.  439,  thus: 

"Where  a  corporation  has  received  the  benefit  of  money 
borrowed  on  its  mortgage,  and  the  stockholders  knew  of  it, 
and  made  no  objection,  within  a  reasonable  time,  to  the  lack 
of  authority  in  the  corporate  officers  to  make  the  loan, 
neither  the  corporation,  its  stockholders,  nor  its  creditors,  can 
set  up  such  want  of  authority  in  a  suit  on  the  mortgage." 

The  same  doctrine  is  found  in  Manhattan  H.  Co.  v.  Phor 
len,  128  Pa.  St.  110,  119, 18  Atl.  428,  429,  in  these  words: 

"The  mortgagee  knew  that  the  corporation  had  power  to 
borrow  money  upon  bond  and  mortgage,  and  in  the  utmost 
good  faith  advanced  his  money  to  the  corporation  and  ac- 
cepted the  mortgage  as  security  for  it.  Upon  its  face  the 
mortgage  represented  that  it  was  duly  authorized  by  the  di- 
rectors, and  under  the  circumstances  he  was  not  bound  to 
look  beyond  it.  He  had  the  right  to  assunae  as  against  the 
company  that  all  matters  of  internal  management  had  been 
complied  with.  The  minutes  of  the  corporation  were  not 
for  his  inspection,  and  if  he  had  been  allowed  access  to  them 
would  have  sustained  the  recital  in  the  mortgage.  No  di- 
rector or  stockholder  has  ever  claimed  that  the  mortgage  was 
unauthorized,  but,  on  the  contrary,  stockholders  owiiing  a 
dear  majority  of  the  stock  issued  by  the  corporation  have 
recognized  its  validity  in  their  bill  for  the  appointment  of  a 
receiver.  It  is  the  receiver  appointed  upon  their  bill  who  is 
now  seeking,  against  their  protest,  to  destroy  it.  For  aught 
that  appears  in  his  affidavit  of  defense,  every  director  and 
stockholder  of  the  company  knew  of  the  loan  and  mortgage 
and  ratified  both  by  acquiescence.     As  neither  the  oorporar 
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tion,  its  stockholders,  nor  its  creditors  can  now  allege  a  want 
of  authority  to  make  the  loan  and  mortgage,  the  receiver 
cannot  do  so  for  them." 

To  the  same  effect  are  Nat  BamJc  v.  Mattheivs,  98  U.  S. 
626;  Jones  v.  Guar.  &  Ind.  Co.  101  U.  S.  622,  and  authori- 
ties generally  which  treat  the  subject. 

From  the  foregoing  the  following  general  principles  are 
considered  to  rule  the  question  under  discussion :  In  case  of 
a  statute  or  organic  act  of  incorporation  regulating  the  man- 
ner of  giving  corporate  mortgages,  which  does  not  prohibit 
the  making  thereof  without  complying  therewith,  and  ex- 
pressly  or  by  necessary  implication  declare  one  made  in  viola- 
tion thereof  void  and  a  mortgage  being  given  without  such 
compliance,  the  mortgagee  acting  in  good  faith  and  the  cor- 
poration receiving  and  enjoying  and  retaining  the  benefit 
of  the  same,  neither  it  nor  its  creditors  nor  stockholders,  nor 
any  one  representing  them  or  any  of  them,  in  the  absence^ 
of  some  statutory  authorization,  can  successfully  impeach 
the  transaction.  A  mere  statutory  regulation  as  to  consent 
of  the  stockholders  of  a  corporation,  as  a  condition  of  its^ 
mortgaging  its  property,  is  solely  for  the  benefit  of  the  stock- 
holders. 

We  are  unable  to  see  any  sufficient  ground  to  disturb  the 
finding  of  the  trial  court  acquitting  respondent  of  actual  in- 
tent to  defraud.  It  may  well  be  that  the  mortgagor  was  al- 
lowed to  remain  in  possession  of  the  mortgaged  property  and 
to  use  some  of  the  stock  in  trade  as  it  had  theretofore  used 
the  same  until  claimed  by  the  mortgagee  and  there  not  have 
been  any  specific  agreement  to  that  effect,  or  in  case  of  an 
agreement  an  intent  to  defraud.  Such  conduct  imexplained 
is  evidence  of  fraud,  but  not  necessarily  conclusive  of  it. 
True,  it  is  so  inconsistent  with  the  property  being  held 
absolutely  as  security  under  the  mortgage  that,  prima  facie, 
it  may  well  be  regarded  as  fraudulent  and  as  necessarily 
rendering  the  mortgage  void,  at  least  as  to  the  property 
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SO  inconsistently  used,  but  not,  nnder  all  circumstances,  be- 
cause of  any  actual  intent  to  injure  other  creditors  of  the 
mortgagor.  A  constructive  intent  to  so  injure  is  suJEBcient  as 
to  the  property  to  which  it  relates,  but  whether  such  intent 
should  work  further  injury  to  the  mortgagee  is  quite  an- 
other question. 

Did  the  court  below  rightly  conclude  that  though  the  mort- 
gage was  void,  as  to  the  stock  in  trade,  for  constructive  fraud, 
in  that  the  statute  was  not  complied  with  regulating  the 
manner  in  which  chattel  mortgage  property  of  that  sort  may 
remain  in  possession  of  the  mortgagor  and  be  sold  by  him 
without  affecting  the  validity  of  the  mortgage,  the  instru- 
ment was  valid  as  to  the  other  property?     The  authorities 
elsewhere  are  in  irreconcilable  conflict  in  respect  to  that  sub- 
ject.   Counsel  for  respondent  suggest  that  this  court  in  Durr 
V.  Wildish,  108  Wis.  401,  404,  84  N.  W.  437,  took  a  position 
in  the  aflSrmative,  while  counsel  for  appellant  claim  that  the 
decision  is  to  the  effect  that  a  mortgage  void  in  part  is  nec- 
essarily void  in  the  whole.     IN'either  side  seems  to  be  rigKt. 
The  mortgagee  prevailed  in  the  court  below  as  to  the  prop- 
erty not  included  in  the  stock  in  trade.    He  claimed  the  right 
to  such  stock,  because  of  his  having  taken  possession  of  the 
sanae  before  the  lien  of  any  creditor  or  any  person  repre- 
senting creditors  intervened.    On  that  he  failed.    Upon  ap- 
peal to  this  court  the  judgment  was  affirmed.    It  will  be  seen 
that  whether  the  mortgage,  if  void  as  to  the  stock  in  trade, 
was  void  as  to  the  other  property,  was  not  involved,  and  that 
what  was  said  as  to  its  being  void  as  to  the  property  taken 
possession  of  as  well  as  that  which  was  sold  by  the  mortgagor 
related  wholly  to  the  stock  in  trade.     The  court  seems  to 
be  wholly  free  to  adopt  either  side  of  the  proposition  which 
seems  most  in  accord  with  justice  and  sound  public  policy. 
The  trend  of  decisions  in  recent  years  is  rather  against 
defeating  by  judicial  policy  a  good-faith  attempt,  character- 
ized by  constructive  fraud,  to  give  and  take  a  chattel  mort- 
Vou  133  —  25 
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gage.  The  supreme  court  of  tlae  United  States  in  Etheridge 
V.  Sperry,  139  U.  S.  2 06,  11  Sup.  Ct.  565,  speaking  on  that 
subject  said: 

"Indeed,  if  this  were  an  open  question,  we  could  not  be 
blind  to  the  fact  that  the  tendency  of  this  commercial  age 
is  towards  increased  facilities  in  the  transfer  of  property, 
and  to  uphold  such  transfers  so  far  as  they  are  made  in  good 
faith.  .  .  .  The  law  now  generally  requires  a  record  of  all 
such  instruments.  .  .  .  Why  should  a  transaction  like  this 
be  condemned,  if  made  in  good  faith  and  to  secure  an  honest 
debt  ?  .  .  .  The  interests  of  the  general  public  are  not  preju- 
diced by  any  such  transaction  between  debtor  and  creditor. 
Indeed,  they  are  rather  promoted  by  any  arrangement  under 
which  the  mortgagor  can  continue  in  business,  for  in  ninety- 
nine  cases  out  of  a  hundred  the  taking  of  possession  by  a 
creditor  results  in  closing  the  business,  and  turning  the 
debtor  out  of  employment,  .  .  .  Existing  creditors  may  of 
course  challenge  the  good  faith  of  the  transaction,  but  if  they 
cannot  disturb  an  absolute  sale  when  made  in  good  faith, 
why  should  they  be  permitted  to  challenge  a  conditional  sale 
if  made  in  like  good  faith  ?  The  fact  tiliat  fraudulent  rela- 
tions are  possible  is  hardly  a  sufficient  reason  for  denouncing 
transactions  which  are  not  fraudulent  So,  if  the  question 
were  open,  or  a  new  one,  unaffected  by  any  settled  law  of 
the  state,  we  incline  to  the  opinion  that  the  question  is  not 
one  of  law  so  much  as  it  is  one  of  fact  and  good  faitL" 

It  is  by  no  means  certain  that  the  courts  which  have  held 
a  chattel  mortgage  wholly  void  in  the  circumstances  of  this 
case  would  do  so  now  if  permitted  to  deal  with  the  matter 
originally.  It  is  quite  certain  that  the  supreme  court  of  the 
United  States  would  not  so  hold,  except  as  bound  to  do  so  by 
its  rule  as  to  following  the  decisions  of  state  courts.  No  very 
good  reason  is  assigned  in  any  of  the  cases  so  holding,  why 
a  person  should,  in  the  absence  of  actual  bad  faith,  lose  the 
entire  benefit  of  his  security  because  of  his  permitting 
the  use  of  part  of  it  consisting  of  a  distinct  class  of  prop- 
erty, readily  separable  from  the  rest,  in  a  way  regarded  as 
constructively  fraudulent.     Why  should  one,  in  such  a  mat- 
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ter,  who  is  not  guilty  of  any  moral  turpitude  or  of  violating 
any  written  law  creating  a  forfeiture,  be  punished  in  excess 
of  the  utmost  possible  injury  that  could  occur  to  others  from 
the  technical  wrong? 

Courts  uniformly  construe  written  laws,  where  construc- 
tion is  permissible,  as  to  wrongs  merely  malum  prohibitum 
so  as  to  minimize  rather  than  to  exaggerate  their  severity. 
Certainly  it  would  seem  that  the  same  public  policy  should 
he  the  guide  in  establishing  mere  judicial  rules  for  punish- 
ment such  as  the  one  to  meet  cases  of  the  sort  in  hand. 

We  could  make  but  little  headway  in  arriving  at  the  real 
right  of  the  matter  under  discussion  by  reviewing  the  cases 
on  each  side  of  the  controversy.  We  have  examined  them 
with  care  to  the  end  that  some  line  of  harmony  might  be 
discovered,  but  without  success.  It  seems  that  the  early  cases 
went  upon  the  theory  that  permission  to  use  the  mortgaged 
property  inconsistent  with  its  being  absolutely  held  as  se- 
curity was  conclusive  evidence  of  actual  fraud,  and  in  most 
of  the  cases  that  followed,  the  distinction  between  such  fraud 
and  constructive  fraud  and  between  prima  facie  evidence 
of  actual  fraud  and  conclusive  evidence  thereof  was  over- 
looked. The  real  judicial  thought  is  embodied  in  the  fol- 
lowing words  from  the  opinion  of  Woodeuff,  J.,  in  Russell 
V.  ^y^nne,  37  K  T.  591: 

"If  a  mortgage  be  given  wuth  the  fraudulent  intent  to 
cover  up  and  conceal  from  creditors  a  portion  of  the  debtor's 
property,  it  is  altogether  void,  notwithstanding  it  also  in- 
cludes land  or  other  property  in  relation  to  which  there  is  a 
bona  -fide  intent  to  convey  it  as  security  for  an  honest  debt, 
and  no  other  purpose  and  intent." 

In  Herman,  Chat.  !Mortg.  §  104,  the  doctrine  here  con- 
tended for  by  appellant's  counsel  is  declared,  but  it  is  clear 
that  the  author  did  not  make  any  extended  study  of  the  sub- 
ject, because  his  language  indicates  that  he  had  in  mind  only 
cases  of  actual  intent  to  defraud.    No  reference  was  made  to 
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the  numerous  authorities  on  the  other  side  of  the  proposi- 
tion. 

In  Wait,  Fraud.  Conv.  (3d  ed.)  §  194,  the  doctrine  is  an- 
nounced that  a  mortgage  void  in  part  is  totally  void,  with 
the  observation  that  it  only  applies  to  cases  of  actual  fraud 
and  that  "where  the  fraud  is  constructive  only  the  court  will 
uphold  the  valid  provisions  of  the  instrument  if  it  can  be 
done  without  defeating  the  general  intent. '' 

In  Jones,  Chat  Mortg.  (4th  ed.)  §§  350,  351,  there  is 
evidence  of  a  more  extended  study  of  the  subject  than  in 
the  other  text-books  referred  to.  The  author  cites  the  author- 
ities then  in  hand  and  comments  thus: 

"The  rule  having  the  best  support  is  that  a  mortgage  not 
actually  fraudulent  may  be  valid  in  part  and  void  in  part. 
.  •  .  .A  mortgage  covering  a  stock  of  goods  and  fixtures,  al- 
though constructively  void  as  to  the  stock  of  goods  by  reason 
of  the  mortgagor's  right  to  continue  in  possession  and  sell 
them,  is  held  binding  upon  the  fixtures,  as  to  which  the 
power  of  sale  did  not  apply." 

Among  the  citations  in  support  of  the  text  quoted  is  In  re 
Kvrhhride,  5  Dill.  116,  Fed.  Cas.  No.  7,839,  where  Judge 
Dillon,  referring  to  decisions  of  the  supreme  court  of  Mis- 
souri, said: 

"I  am  entirely  satisfied  that  these  cases  show  that  when 
the  conveyance  is  not  actually  fraudulent,  and  when  the 
power  of  disposition  is  retained  as  to  part  of  the  property, 
and  as  to  part  is  not  retained,  it  is  constructively  fraudulent 
only  as  to  that  portion  of  the  property  as  to  which  the  power 
of  disposition  exists." 

The  supreme  court  of  Alabama,  in  Hayes  v.  Westcott^  91 
Ala.  143,  8  South.  337,  in  discussing  the  matter  said  this: 

"The  authorities  on  the  point  are  numerous,  and  in  irrec- 
oncilable conflict.  The  courts  of  last  resort  in  three  or  four 
states  have  held,  without  qualification,  that  the  infirmity  as 
to  one  item  of  property  infects  and  vitiates  the  entire  grant. 
•  •  .  On  the  other  hand,  it  has  been  ruled  by  the  courts  of 
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final  jurisdiction  in  several  other  states,  by  intermediate  fed- 
eral courts,  and  by  the  supreme  court  of  the  United  States, 
that  such  a  conveyance  in  the  absence  •  .  .  of  actual  fraud 
is  bad  to  the  extent  only  of  the  property  out  of  which  a  ben- 
efit is  reserved  to,  or  a  trust  created  to  the  use  of,  the  grantor, 
and  good  as  to  that  part  of  its  subject  matter  with  respect  to 
which  no  benefit  is  reserved  and  no  trust  is  created.  No  at- 
tempt will  be  made  to  harmonize  these  variant  adjudications. 
It  may  be  well  to  remark,  however,  that  the  conclusion, 
reached  in  not  a  few  of  the  cases  referred  to,  .  .  .  might 
have  been  put  upon,  and  justified  by,  the  existence  of  actual 
fraud  in  the  transaction.  .  .  .  This  is  notably  true  of  West 
Virginia  and  Mississippi  cases." 

The  court  adopted  the  doctrine  that  in  the  absence  of  ac- 
tual fraud  a  mortgage  may  be  void  in  the  circumstances  of 
this  case  as  to  the  stock  in  trade  and  good  as  to  the  other 
property. 

Without  further  discussion  it  is  the  opinion  of  this  court 
that  the  effect  of  constructive  fraud  should  not  be  extended 
so  as  to  render  a  mortgage  covering  two  distinct  classes  of 
property  wholly  void  merely  because  of  its  being  void  as  to 
one  of  them.  We  are  unable  to  see  any  wrong  in  such  a 
transaction ;  one  where  there  is  an  entire  absence  of  any  ac- 
tual intent  to  commit  a  wrong,  that  should,  by  force  of  mere 
judicial  policy,  be  so  severely  punished  as  by  taking  from  the 
mortgagee,  not  only  the  property  he  did  not  intend  to  abso- 
lutely hold  as  security,  but  the  other  property  also. 

It  may  well  be  conceded,  as  contended  by  counsel  for  ap- 
pellant, that  a  mortgage  or  other  conveyance  of  property  with 
mutual  intent  to  defraud  the  creditors  of  the  mortgagor, 
which  could  be  attacked  by  any  such  creditor,  or  in  fraud  of 
the  bankrupt  law,  can  be  successfully  impeached  by  the  trus- 
tee in  bankruptcy  of  the  mortgagor.  To  that  effect  various 
provisions  of  the  bankrupt  law,  Mueller  v.  Bruss,  112  Wis. 
406,  88  N.  W.  229,  and  other  authorities  are  cited  to  our 
attention.     They  do  not  seem  to  apply  to  the  situation  in 
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hand.  It  is  not  contended  here  that  there  was  a  conveyance 
in  fraud  of  the  bankrupt  act  and  the  claimed  intent  to  de- 
fraud creditors  is  negatived  by  the  findings,  which  we  do  not 
feel  warranted  pn  the  evidence  in  disturbing,  as  before  indi- 
cated. 

There  was  delay  of  about  four  months  in  filing  the  chattel 
mortgage,  but  it  was  filed  some  six  months  before  the 
adjudication  in  bankruptcy,  and  the  delay  was  explained 
to  the  satisfaction  of  the  trial  court  consistently  with  good 
faith.  Respondent  testified  that  he  delivered  the  paper  to 
his  brother  on  the  day  it  was  made  with  directions  to  file 
it,  and  that  he  supposed  such  directions  were  followed  till 
about  the  time  it  was  in  fact  filed.  The  brother  corroborated 
this  and  testified  that  it  was  merely  through  inadvertence  he 
failed  to  do  as  directed ;  that  the  mortgage  got  mixed  up  with 
other  papers  and  was  forgotten  till  about  the  day  it  was  filed. 

There  was  no  evidence  of  an  agreement  that  the  mortgage 
should  not  be  filed  and  the  idea  that  there  was  one  was  neg- 
atived by  positive  evidence.  The  instrument  was  not  in- 
dexed, which  circumstance  was  explained  by  the  clerk  as 
having  happened  because  he  was  requested  not  to  publish  the 
matter,  but  he  was  admonished  by  respondent  that  he  was 
not  wanted  to  do  anything  wrong.  It  seems  that  the  court, 
on  the  whole,  was  justified  in  finding  there  was  no  purpose 
on  respondent's  part  to  have  the  clerk  omit  to  perform  any 
part  of  his  official  duty,  or  withhold  knowledge  of  the  mort- 
gage from  any  one  desiring  information  as  to  the  condition 
of  the  mortgagor's  property.  When  the  mortgage  was  de- 
livered to  him  for  filing  it  was  to  all  intents  and  purposes 
filed  whether  he  neglected  his  duty  in  the  matter  or  not 
Marlet  v.  Ilinmaii,  77  Wis,  136,  45  K  W.  953 ;  Bailey  v. 
Cosiello,  94  Wis.  87,  91,  68  K  W.  663. 

The  foregoing  leaves  no  question  that  requires  extended 
discussion.  The  transaction  involved  not  being  characterized 
by  any  actual  fraud,  the  trustee  in  bankruptcy  did  not  ae- 
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quire  any  better  right  to  impeach  the  chattel  mortgage  than 
the  creditors  of  the  mortgagor  had  at  the  time  of  the  adjudi- 
cation in  bankruptcy.  No  creditor  then  had  such  right 
merely  because  the  indebtedness  as  to  him  accrued  before  the 
mortgage  was  filed,  since  the  filing  antedated  such  time.  The 
decisions  in  this  court  and  the  federal  courts  are  in  harmony 
on  that  point  Ullnum  v.  Duncan,  78  Wis.  213,  47  N.  W. 
266;  Nix  v.  Wiswell,  84  Wis.  334,  340,  54  K  W.  620;  In 
reN.  Y.  E.  P.  Co.  110  Fed.  514. 
By  the  Court. — The  judgment  is  aflSrmed. 


SxxvsBT,  Bespondent,  vs.  Galvik,  Appellant 

October  17— November  5,  1907. 

Appeal  and  error:  Witnesses:  Striking  out  irresponsive  answer:  Rep- 
etitions:  Best  evidence:  Records:  Interrogatory  calling  for  le- 
gal conclusion:  Harmless  error:  Opinion  evidence:  Experts: 
Qualifications:  Competency:  Instructions  to  jury:  Comments  on 
evidence:  Fraudulent  conveyance:  Delivery:  Presumption  of 
fraud:  Change  of  possession:  Court  and  jury:  Curing  prior  in- 
struction: Failure  to  request:  Qualifying  instructions:  Conver- 
sion: Trover:  Replevin:  Election  of  remedies:  Discretion  of 
court:  Conduct  of  trial. 

'  1.  It  is  not  error  to  strike  out  the  answer  of  a  witness  where  a  por- 
tion was  nonresponsiye  to  the  question,  and  the  other  portion 
was  but  a  reiteration  of  other  testimony  of  the  witness  and  a 
fact  about  which  there  was  no  dispute. 

2.  It  is  not  error  to  sustain  objection  to  a  question  interrogating 

a  party  as  to  whether  certain  deeds,  of  which  he  had  declared 
ignorance,  appeared  of  record,  since  the  records  themselves 
were  the  best  evidence  of  what  appeared  upon  them. 

3.  It  is  not  prejudicial  error  to  allow  a  plaintiff  to  answer  the  ques- 

tion: "Who  was  the  owner  of  the  goods?"  since,  while  it  might 
have  been  objectionable  as  caUing  for  a  legal  conclusion.  It  was 
but  a  reiteration  of  assertion  of  ownership  already  made  in  the 
complaint  and  which  was  the  basis  of  the  whole  controversy. 
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4.  Admission  of  the  opinion  of  a  witness  as  to  the  reasonable  value 
of  goods  alleged  to  have  been  converted  is  not  error,  where  the 
witness  had  testified  to  some  degree  of  familiarity  with  such 
values  and  to  a  knowledge  of  the  goods. 

6.  Where,  in  an  action  of  trover,  the  evidence  tended  to  show  that 
plaintiff  had  paid  full  consideration  for  certain  chattels  in 
question,  it  was  not  error  to  so  state  in  instructions  to  the  Jury. 

6.  Where  the  jury  had  been  carefully  instructed  as  to  the  character 

of  delivery  of  possession  necessary  to  prevent  the  presumption 
Of  fraud  under  sec.  2310,  Stats.  (1898).,  it  is  not  error,  in  the 
course  of  marking  the  distinction  between  that  kind  of  posses- 
sion and  the  delivery  necessary  to  effectuate  a  change  of  title 
between  the  seller  and  buyer,  to  instruct  the  jury:  *'0f  course, 
if  the  transaction  was  made  in  good  fkith  and  without  any  in- 
tent to  hinder,  delay,  or  defraud  the  creditors  of  [the  seller], 
there  could  be  what  we  call  a  constructive  delivery;  that  is,  by 
a  delivery  of  the  key  to  the  building." 

7.  Such  instruction,  taken  in  connection  with  the  rest  of  the  charge, 

stated  in  the  opinion,  is  held  to  convey  no  intimation  that  such 
constructive  or  symbolic  delivery  was  sufficient,  within  sec 
2310,  Stats.  (1898),  to  exclude  a  presumption  of  fraud  in  the 
transfer. 

8.  A  mere  constructive  delivery  may  be  sufficient  for  the  purpose 

of  effectuating  a  transfer  of  title  between  seller  and  buyer, 
though  insufficient  to  eliminate  the  question  of  a  fraudulent 
purpose  in  the  transfer. 

9.  In  an  action  of  trover  by  the  purchaser  of  goods  against  a  sher- 

iff, the  goods  having  been  attached  under  a  writ  supported  by 
an  affidavit  alleging  that  the  seller  had  transferred  them  with 
intent  to  hinder,  delay,  and  defraud  his  creditors,  evidence  was 
given  in  much  detail  Und  with  some  conflict  of  just  the  extent 
to  which  the  purchaser  went  into  possession  and  the  seller  sur- 
rendered it.  Held,  that  the  inference  whether  thereby  those 
parties  had  effected  an  actual  change  of  possession  within  the 
calls  of  sec.  2310,  Stats.  (1898),  was  for  the  jury. 

10.  In  such  case  an  instruction  which  left  to  the  jury  to  consider 

whether  the  acts  of  the  parties  constituted  an  actual  and  con- 
tinuing change  of  possession  within  the  meaning  of  sec.  2310, 
Stats.  (1898),  is  not  erroneous. 

11.  In  explaining  the  word  "presumed"  In  sec.  2310,  Stats.  (1898) — 

relative  to  presumption  of  fraud  against  a  seller's  creditors  In 
the  absence  of  immediate  delivery  and  actual  and  continued 
change  of  possession, — ^the  court  instructed  the  jury  as  to  its 
conclusiveness:  "It  is  only  to  be  considered  fraudulent  in  the 
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absence  of  any  explanation  on  the  part  of  the  purchasers/' 
Held,  that  while  the  sentence  standing  alone  was  incorrect  be- 
cause presumption  of  fraud  in  such  situation  is  only  to  be  over- 
come  by  a  satisfactory  explanation,  not  merely  by  "any"  ex- 
planation, it  was  not  prejudicial  where  the  jury  were  told  in  the 
▼ery  next  sentence  of  the  instruction  that  they  were  to  be  con- 
trolled by  such  explanation  only  in  case  they  were  satisfied  that 
the  purchase  was  made  in  good  faith. 

12.  Error  cannot  be  assigned  on  the  omission  of  a  qualifying  instruc- 

tion in  the  absence  of  any  request  for  such  further  charge  by 
the  complaining  party. 

13.  One  who  wrongfully  seizes  and  exerciseB  control  over  the  chat- 

tels of  another,  especially  if  upon  demand  he  refuses  to  surren- 
der them  to  the  true  owner,  is  guilty  of  conversion,  whatever 
his  motive  or  excuse,  and  hence  in  an  action  of  trover  it  is  not 
error  to  instruct  the  jury  that  acts  of  a  sheriff  in  seizing  prop- 
erty and  holding  possession  of  it  as  against  the  demand  of  the 
plaintiff  were  sufficient  to  constitute  conversion,  if  It  was  found 
that  the  property  belonged  to  the  plaintiff. 

14.  A  wrongful  conversion  of  plaintiff's  goods  vests  him  with  a 

choice  either  to  reclaim  his  property  in  specie  or  to  demand  his 
damages  resulting  from  such  tort. 

15.  It  is  within  the  discretion  of  the  trial  court  in  conducting  trials 

to  offer  further  instruction  to  the  jury,  or  to  urge  upon  them 
earnest  effort  to  agree  upon  a  verdict 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
oaunty:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

On  August  24,  1904,  one  Clarence  Boorman,  being  in- 
debted to  the  Velie  Carriage  Company,  amongst  others,  sold 
his  stock  of  farm  implements,  vehicles,  etc.,  inventorying 
$668,  to  the  plaintiff,  Seivert,  for  $490,  whereupon  the  Velie 
Carriage  Company  procured  to  be  issued  a  writ  of  attach- 
ment, by  virtue  of  which  the  defendant  sheriff  seized,  and  at 
the  time  of  this  action,  in  defiance  of  demand,  continued  to 
hold,  all  of  said  property  then  remaining  undisposed  of. 
Plaintiff  brought  this  action  in  trover.  On  the  trial  there 
was  some  conflict  of.  evidence  as  to  the  extent  to  which  ac- 
tual possession  had  been  delivered  by  Boorman  to  Seivert. 
All  the  evidence  tended  to  establish  that  $490  was  adequate 
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consideration  for  the  property.  There  was  some  dispute  in 
evidence  as  to  whether  Seivert  had  knowledge  of  the  exist- 
ence of  creditors  of  Boorman  and  as  to  the  sufficiency  of  in- 
quiry made  by  him  to  ascertain.  It  was  conceded  that  no 
notice  to  creditors  was  given  in  compliance  with  sec.  23176, 
Stats.  (Laws  of  1001,  ch.  463).  On  trial  of  the  issue  of 
fraudulent  character  of  the  transfer  from  Boorman  to  Seivert 
in  this  action,  the  juryfoimd  for  the  plaintiff,  fixing  the 
value  of  the  property  at  $490,  together  with  interest,  for 
which  amount  judgment  was  rendered  in  his  favor,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Barney  £  Price  and 
James  A.  Stone,  and  oral  argument  by  Mr,  Stone  and  Mr. 
N.  W.  Barney. 

For  the  respondent  there  was  a  brief  by  Veeder  &  Veeder, 
and  oral  argument  by  C.  A.  Veeder. 

Dodge,  J,  The  attack  upon  the  judgment  in  this  case 
consists  in  a  series  of  assignments  of  detail  errors  in  course 
of  the  trial,  which  we  shall  proceed  to  consider. 

Error  is  assigned  upon  striking  out  answer  to  question 
propounded  to  the  agent  for  the  attaching  creditor  as  to  con- 
versation with  Boorman.  In  this  there  was  no  error,  be- 
cause a  portion  of  the  answer  was  nonresponsive  to  the  ques- 
tion, and  the  other  portion  was  but  reiteration  of  what  the 
witness  had  already  testified  to  and  a  fact  about  which  there 
was  no  dispute. 

"Rejection  of  the  question  to  plaintiff  whether  certain 
deeds,  of  which  he  had  declared  himself  ignorant,  did  not 
appear  of  record  was  not  erroneous.  The  records  themselves 
were  the  best  evidence  of  what  appeared  upon  them. 

PlaiQtiff  was  allowed  to  answer  the  question:  "Who  was 
owner  of  the  goods  ?"  This  was  doubtless  objectionable  as 
calling  for  a  legal  conclusion,  but  we  can  discover  no  prej- 
udice from  the  reiteration  of  his  assertion  of  ownership  which 


Digitized  by  VjOOQ IC 


5]  AUGUST  TERM,  1907.  395 

Seivert  v.  Galvin,  133  Wis.  391. 

he  had  already  made  in  his  complaint  and  which  was  the 
hasis  of  the  whole  controversy.  Indeed,  his  ownership,  at 
least  as  between  himself  and  Boorman,  was  a  conceded  fact, 
and  the  jury  could  not  have  failed  to  understand  that  such 
answer  had  no  relevancy  to  the  question  of  the  invalidity  of 
his  title  in  case  of  fraud  in  the  conveyance  to  him. 

Admission  of  the  opinion  of  a  witness  as  to  the  reasonable 
value  of  the. goods  was  not  erroneous,  for  the  witness  had 
testified  to  some  degree  of  familiarity  with  such  values  and 
to  a  knowledge  of  the  goods,  and  the  question  of  his  compe- 
tency was  therefore  one  for  decision  by  the  trial  court, 
whose  ruling  in  favor  of  his  qualification  has,  we  are  satis- 
fied, so  much  support  in  the  evidence  that  it  cannot  be  re- 
versed. Eupfer  V.  Nat.  D.  Co.  119  Wis.  417,  427,  96  N.  W. 
809. 

Errors  are  assigned  upon  various  exceptions  reserved  to 
the  instructions  to  the  jury,  as  follows: 

A  statement  that  the  evidence  tends  to  show  that  he  (Seiv- 
ert) paid  a  full  consideration  for  the  goods  and  chattels  in 
question.  We  can  discover  no  error  in  this,  for  the  evidence 
did  certainly  so  tend ;  indeed,  upon  careful  examination,  we 
think  the  fact  was  undisputed. 

The  next  criticism  is  of  an  instruction  in  following  words : 

"Of  course,  if  the  transaction  was  made  in  good  faith  and 
without  any  intention  to  hinder,  delay,  or  defraud  the  cred- 
itors of  Mr.  Boorman,  there  could  be  what  we  call  a  con- 
structive delivery ;  that  is,  a  delivery  of  the  key  to  the  build- 
ing." 

We  can  discover  nothing  of  error  in  this.  The  jury  were 
carefully  instructed  as  to  the  character  of  the  delivery  of 
possession  necessary  to  prevent  the  presumption  of  fraud 
under  sec.  2310,  Stats.  (1898),  and  it  was  in  the  course  of 
marking  the  distinction  between  that  kind  of  possession  and 
the  delivery  necessary  to  merely  effectuate  a  change  of  title 
between  seller  and  buyer  that  the  above  instruction  was 
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given.  It  is  the  law  that  a  mere  constructive  delivery  may  be 
sufficient  for  that  purpose,  though  insufficient  to  eliminate 
the  question  of  a  fraudulent  purpose  in  the  transfer.  Even 
if  the  rule  of  law  laid  down  were  not  correct,  it  had  no  bear- 
ing, except  by  way  of  antithetical  explanation,  upon  any  of 
the  questions  submitted  to  the  jury  for  their  decision,  and 
could  not^  therefore,  have  prejudicially  affected  their  delib- 
erations thereon.  Taken  in  connection  with  the  rest  of  the 
charge,  it  conveyed  no  intimation  that  such  constructive  or 
symbolical  delivery  was  sufficient^  within  sec  2310,  to  ex- 
clude a  presumption  of  fraud  in  the  transfer. 

Complaint  is  made  that  the  court,  by  an  instruction,  left 
to  the  jury  to  consider  whether  the  acts  of  the  parties  con- 
stituted an  actual  and  continued  change  of  possession  within 
the  meaning  of  said  sec  2310,  for  the  reason,  as  claimed, 
that  such  question  was  purely  one  of  law.  The  record  does 
not  support  the  contention.  Evidence  was  given  in  much 
detail  and  with  some  conflict  of  just  the  extent  to  which  the 
plaintiff  as  purchaser  went  into  possession  and  Boorman  as 
seller  surrendered  it,  and  the  inference  whether  thereby  the 
parties  had  effected  an  actual  change  of  possession,  under 
proper  definition  of  those  terms,  was  for  the  jury  to  draw. 

Error  is  assigned  upon  a  statement  by  the  court  in  the 
instructions  in  defining  the  word  "presumption,"  to  the  ef- 
fect that  such  presumption  was  not  conclusive  but  subject  to 
explanation.  As  to  its  conclusiveness  the  court  said:  "It 
is  only  to  be  considered  fraudulent  in  the  absence  of  any  ex- 
planation on  the  part  of  the  purchaser."  Doubtless  this  sen- 
tence alone  would  be  incorrect.  Presumption  of  fraud  re- 
sulting from  continued  possession  by  the  seller  is  only  to  be 
overcome  by  a  satisfactory  explanation,  not  merely  by  "any" 
explanation.  But  in  the  very  next  sentence  of  the  instruc- 
tion the  jury  were  told  that  they  were  to  be  controlled  hy 
such  explanation  only  in  case  it  satisfied  them  that  the  pur- 
chase was  made  in  good  faith.     We  are  therefore  convinced 
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that,  notwithstanding  this  inaccurate  statement,  the  correct 
idea  was  conveyed  to  the  jury  that  the  presumption  stood  un- 
less the  transaction  was  so  explained  as  to  satisfactorily  estab- 
lish good  faith. 

Further  complaint  is  made  that  while  the  court,  perhaps 
without  error,  instructed  the  jury  that  the  statutory  presump- 
tion of  fraud  resulting  from  insufficient  change  of  possession 
is  rebutted  by  the  proof  of  payment  of  full  consideration  for 
such  property,  yet  he  failed  to  properly  qualify  this  ex- 
pression by  the  explanation  that,  nevertheless,  the  conduct 
of  the  parties  with  reference  to  such  possession,  in  connec- 
tion with  all  the  other  circumstances,  was  still  open  to  con- 
sideration by  the  jury  as  evidentiary  of  the  intent  character- 
izing the  transfer,  so  that  the  question  of  fraud  or  innocence 
was  still  open  and  not  concluded  by  the  mere  fact  of  payment 
of  adequate  consideration.  Doubtless  an.  explanation  of 
such  idea  would  have  been  proper,  and  the  charge,  taken  as 
a  whole,  might  have  been  thereby  rendered  more  complete. 
This  is,  however,  at  most,  but  an  omission  to  give  a  qualify- 
ing instruction,  and  error  cannot  be  successfully  assigned 
upon  that  alone,  in  the  absence  of  any  request  for  such  fur- 
ther charge  by  the  appellant 

Error  is  assigned  on  an  instruction  that  the  acts  of  the 
sheriff  in  seizing  this  property  and  holding  possession  of  it  as 
against  a  demand  by  the  plaintiff  were  sufficient  to  constitute 
a  conversion,  if  it  was  found  that  the  property  belonged  to 
plaintiff.  We  fail  to  discover  any  error  in  this  instruction. 
One  who  wrongfully  seizes  and  exercises  control  over  the  chat- 
tels of  another,  especially  if  upon  demand  he  refuses  to  sur- 
render them  to  the  true  owner,  is  guilty  of  conversion,  what- 
ever his  motive  or  excuse.  Tobin  v.  Deal,  60  Wis.  87,  18 
N.  W.  634;  JBricWey  v.  Walker,  68  Wis.  563,  32  K  W.  773; 
Cemdhan  v.  Chrisler,  107  Wis.  645,  83  N.  W.  778 ;  Lucas 
V.  Sheridan,  124  Wis.  567,  102  K  W.  1077.  That  de- 
fendant's act  in  seizing  plaintiff's  goods  was  wrongful  is 
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not  thrown  in  doubt  by  the  fact  that  he,  as  sheriff,  was  author- 
ized by  a  writ  of  attachment  to  seize  the  property  of  Boor- 
man.  Further,  however  the  moral  wrong  of  such  act  might 
have  been  minimized  by  honest  mistake  a&  to  ownership,  such 
excuse  disappeared  when  upon  demand  by  the  true  owner  he 
persisted  in  retention  of  possession  and  control.  That  was  a 
conversion  to  his  own  use.  Whether  afterward  he  might  have 
mitigated  damages  by  tender  of  return  is  a  question  not  here 
arising,  for  no  such  tender  was  made.  Appellant  suggests 
that  plaintiff's  remedy  was  replevin,  and  doubtless  he  had 
such  remedy,  but  the  wrongful  conversion  vested  him  with 
a  choice  either  to  reclaim  his  property  in  specie  or  to  de- 
mand his  damages  resulting  from  such  tort. 

We  find  nothing  in  the  conduct  of  the  court  in  offering 
further  instruction  to  the  jury,  or  urging  upon  them  earnest 
effort  to  agree  upon  a  verdict,  worthy  of  criticism  or  even 
comment.  It  w^as  well  within  the  limits  of  the  discretion 
vested  in  trial  courts  in  conducting  trials. 

By  the  Co  art. — Judgment  affirmed. 


Meyer,  Special  Administratrix,  Appellant,  vs.  Dohebtt, 

Respondent. 

October  17 — NovemJ)er  5,  1907. 

Trover  and  conversion:  Pleading:  Complaint:  Sufficiency:  Surplus- 
age: Estates  of  decedents:  Conversion  during  lifetime  of  dece- 
dent: Appeal  and  error:  Matters  reviewed:  Transactions  toith 
an  incompetent:  Acts  constituting  conversion:  Cashing  a  check 
wrongfully  obtained:  Effect:  Bills  and  notes:  Checks:  Presump- 
tion of  payment:  Illegal  taking  or  holding  of  property:  Right  of 
action:  Necessity  of  demand:  Denial  of  possession  or  appropri-' 
ation:  Perfecting  cause  of  action, 

1.  In  an  action  by  an  administrator  for  conversion  of  the  funds  of 
his  intestate,  a  complaint  alleging  that  delendant  had  his  dece- 
dent's money  in  his  possession  at  the  time  of  her  death  and 
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that  he  retains  the  same  in  his  possession  and  has  converted  It 
to  his  own  use  sufficiently  alleges  a  taking  and  conversion  of 
the  money  before  her  death. 

2.  An  allegation  of  such  complaint  that,  though  often  rdquested  to 

do  so,  the  defendant  refuses  to  pay  the  same  over  to  plaintifF 
as  administrator  of  decedent's  estate,  does  not  limit  the  right 
to  recover  for  a  conversion  after  the  decedent's  death. 

3.  In  an  action  by  an  ^  administrator  for  conversion  of  moneys  be- 

longing to  his  intestate,  on  proof  that  the  defendant  actually 
converted  decedent's  money  in  her  lifetime,  allegations  of  re- 
fusal to  pay  the  money  to  the  administrator  become  immaterial, 
and  the  cause  of  action  may  be  sustained  without  proof  of  such 
fact,  which  bears  only  on  the  question  of  the  time  of  the  con- 
version. 

4.  Where  a  trial  court  treated  the  plaintiff  administrator's  offer  to 

prove  his  decedent  mentally  incapacitated  to  transact  business 
at  the  time  the  defendant  secured  from  the  decedent  certain 
checks  and  their  proceeds  as  the  basis  for  a  ruling  as  to  the  ad- 
missibility of  such  evidence  in  the  case,  the  supreme  court,  for 
the  purpose  of  an  appeal,  treats  the  case  as  though  such  facts 
were  in  evidence  and  had  been  disregarded  by  the  court  in  de- 
termining the  rights  of  the  parties. 

5.  Where  a  son  Wrongfully  obtained  checks  from  his  mother,  since 

deceased,  it  operated  as  a  fraud  upon  decedent,  and  the  son  ac- 
quired no  right  or  Interest  in  them  or  the  money  obtained 
thereon. 

6.  In  such  case  the  pasonent  of  the  money  by  the  bank,  because  of 

the  son's  wrongful  conduct,  is  held  to  have  operated  to  vest  in 
the  decedent  all  the  rights  and  whatever  interest  the  bank 
transferred  in  the  transaction,  left  defendant  without  any  right 
to  the  proceeds,  and  rendered  him  liable  to  her  estate  for  his 
wrongful  conversion  the  same  as  though  he  had  obtained  the 
money  directly  from  her. 

7.  While  the  payment  of  the  check  by  the  bank  amounted  to  a  sat- 

isfaction of  the  decedent's  claim  against  the  bank,  and  although 
the  check  was  the  medium  through  which  this  was  accom- 
plished, in  view  of  the  want  of  "bona  fides  in  the  transaction 
the  check  cannot  be  held  to  constitute  an  actual  transfer  by  de- 
cedent to  the  son  of  the  right  to  the  money  paid  on  it. 

8.  In  a  l>ona  fide  transaction  the  giving  of  a  check  is  presumptive 

evidence  of  the  payment  of  a  debt,  but  this  presumption  is  not 
conclusive  and  may  be  overcome  by  other  evidence. 

9.  Where  a  son  wrongfully  obtained  a  check  from  his  mother,  since 

deceased,  on  which  he  collected  the  money,  in  an  action  by  the 
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personal  representative  of  the  mother  for  conversion  the  fact 
that  the  property  alleged  to  have  been  converted  was  money 
in  no  way  affects  the  plaintiffs  rights,  since  it  is  to  be  pre- 
sumed, if  the  son's  wrongful  conduct  be  established,  that  he 
knew  it  was  decedent's  money  and  will  be  held  to  the  same  lia- 
bility as  if  he  had  wrongfully  converted  some  other  of  her 
property. 

10.  The  rule  is  well  established  that  in  an  illegal  taking  or  wrongful 

assuming  of  a  right  to  personal  property  the  very  manner  of 
the  Illegal  taking  or  wrongful  holding  constitutes  a  conversion, 
and  no  further  step  is  necessary  to  perfect  the  right  of  action. 

11.  In  an  action  of  trover  or  for  the  recovery  of  personal  property, 

an  averment  of  its  wrongful  taking  is  sufficient  without  alleg- 
ing a  demand  for  its  return,  if  sustained  by  proof  of  its  origi- 
nal wrongful  taking  or  subsequent  wrongful  appropriation. 

12.  In  an  action  of  trover,  where  the  defendant  denies  all  possession 

or  appropriation,  a  demand  is  not  necessary  to  perfect  the  cause 
of  action,  if  it  be  shown  that  the  property  was  obtained  through 
wrongful  conduct 

13.  In  an  action  of  trover  a  complaint  in  the  usual  form  is  not  In- 

sufficient because  it  omits  to  state  the  particulars  of  the  claim 
or  the  facts  on  which  the  conversion  is  predicated. 

Appb-\i.  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

This  is  an  action  by  the  special  administratrix  of  the  es- 
tate of  Mary  Doherty,  deceased.  The  complaint  states  that 
Mary  Doherty  died  in  La  Crosse  county  on  the  19th  day  of 
April,  1905,  and  that  the  plaintiff  has  been  duly  appointed 
administratrix  of  her  estate. 

"That  the  defendant,  William  Doherty,  had  in  his  posses- 
sion at  the  time  of  her  death  the  sum  of  $8,000,  as  plaintiff 
is  informed  and  believes,  the  property  of  the  said  Mary  Do- 
herty." 

"That  said  William  Doherty  refuses  to  pay  or  deliver  the 
same  to  this  plaintiff,  although  often  requested  so  to  do,  but 
retains  same  in  his  possession,  and,  as  plaintiff  is  informed 
and  believes,  has  converted  the  same  to  his  own  use,  where- 
fore she  asks  judgment  against  this  defendant  for  the  sum  of 
$8,000  and  interest  thereon  from  June  1,  1905,  besides  the 
costs  of  this  action." 
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The  defendant  answered  by  a  general  denial,  except  as  to 
the  sum  of  $460 ;  $260  of  which  he  claims  to  have  paid  out 
for  debts  and  for  the  funeral  expenses  of  Mary  Doherty.  On 
the  trial  there  was  evidence  tending  to  show  that  the  de- 
ceased was  in  her  eighty-eighth  year  at  the  time  of  her  death ; 
that  for  some  time  previous  to  her  death  she  had  lived  with 
the  defendant ;  that  when  she  came  to  live  with  the  defendant 
she  had  two  bank  books  showing  deposits  of  $3,607.40 ;  that 
the  defendant  drew  these  deposits  from  the  bank  on  four 
checks  signed  by  the  deceased  by  her  mark ;  that  she  had  an 
income  of  $25  per  month;  that  she  had  deeded  her  house  and 
farm  to  the  defendant  seven  years  before  her  death ;  that  she 
left  six  children  surviving  her ;  and  that  the  $460  described 
in  the  answer  was  found  by  the  defendant  in  her  trunk  after 
her  death.  Questions  were  asked  of  the  defendant  tending  to 
prove  the  character  of  his  relationship  to  his  mother  and 
that  he  claimed  as  owner  all  of  the  property  his  mother  had 
owned.  The  court  excluded  evidence  offered  by  the  plaintiff 
tending  to  show: 

"That  for  three  years  previous  to  her  .  •  .  death  she 
[Mary  Doherty]  was  absolutely  senile  and  incapable  of  doing 
any  business  whatever;  that  she  constantly  mistook  this  de- 
fendant, William  Doherty,  for  her  deceased  husband;  that 
she  called  him  husband,  and  sent  for  him  and  talked  with  him 
as  her  husband,  who  had  been  dead  for  twenty  years ;  that 
she  did  not  know  the  difference  between  her  own  children 
and  her  husband;  that  she  did  not  know  her  own  children 
and  did  not  know  their  names;  that  she  did  not  know  that 
her  son  John  was  dead ;  and  that  she  was  an  absolute  imbecile 
and  incompetent  to  do  any  kind  of  business." 

The  court  also  refused  to  allow  evidence  offered  tending  to 
show: 

"That  she  lived  alone ;  that  no  one  visited  her  except  this 
son  WHlia/m  and  his  children,  who  visited  her  daily;  and 
that  .  .  .  when  [plaintiff,  who  is  a  daughter  of  the  deceased] 
visited  her  mother  [she]  was  not  known  by  her  mother  the 
last  three  years  of  her  life." 
Vou  133—26 
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On  a  motion  that  the  aetion  be  dismissed  because  the  evi- 
dence did  not  sustain  any  cause  of  action,  the  court  in  sub- 
stance stated  that  imder  the  facts  adduced  and  the  proposed 
offer  the  proper  action  to  bring  was  an  equitable  one.  This 
is  an  appeal  from  the  judgment  granting  a  nonsuit. 

C.  L.  Hood,  ioT  the  appellant 

Geo.  W.  Bunge,  for  the  respondent 

SiEBBCKEE,  J.  The  complaint  charges  the  defendant  with 
having  converted  a  sum  of  money,  the  property  of  Mary 
Doherty,  to  his  own  use.  Defendant  admits  having  received 
$460  of  her  money  after  her  decease,  states  that  he  has  dis- 
bursed all  but  $200  of  this  amount  in  payment  of  her  debts, 
funeral  expenses,  and  for  the  erection  of  a  suitable  monument 
for  her,  and  he  denies  that  at  the  time  of  her  death  or  there- 
after he  had  in  his  possession  any  of  her  property  except  this 
sum.  There  is  evidence  tending  to  show  that  the  deceased 
in  her  lifetime  had  deposits  of  about  $3,600  in  a  bank,  and 
that  the  defendant  drew  these  deposits  from  the  bank  on  four 
checks  signed  by  the  deceased.  Upon  the  trial  plaintiff 
sought  to  introduce  evidence  of  decedent's  mental  capacity 
at  the  time  of  the  execution  and  delivery  of  these  checks.  An 
objection  to  the  reception  of  this  evidence  was  interposed  by 
respondent,  and  plaintiff  then  made  an  offer  to  show  by  evi- 
dence that  the  decedent  at  the  time  the  checks  were  given 
was  so  weak  mentally  as  to  wholly  incapacitate  her  from 
transacting  any  business,  and  that  the  respondent  had  ob- 
tained these  checks  and  the  proceeds  thereof  fraudulently 
and  had  converted  them  to  his  own  use. 

It  is  asserted  that  the  complaint  is  one  charging  conversion 
of  the  money  after  the  death  of  !Mary  Doherty.  It  alleges 
that  the  defendant  had  decedent's  money  in  his  possession  at 
the  time  of  her  death  and  that  he  retains  the  same  in  his 
possession  and  has  converted  it  to  his  own  use.  These  facts 
sufficiently  allege  a  taking  and  conversion  of  the  money  be- 
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fore  her  deatL  The  all^ation  that,  although  often  requested 
to  so  do,  he  refuses  to  pay  the  same  to  plaintiff  as  administra- 
trix of  decedent's  estate,  does  not  limit  the  right  to  recover 
for  a  conversion  after  Mary  Doherty's  death.  If  the  evi- 
dence adduced  should  establish  that  the  defendant  actu- 
ally converted  decedent's  money  in  her  lifetime,  then  the 
allegation  of  his  refusal  to  pay  it  to  the  administratrix  be- 
comes immaterial,  and  the  cause  of  action  may  be  sustained 
without  proof  of  these  facts,  which  bear  only  on  the  question 
of  the  time  of  the  conversion. 

Since  the  court  treated  the  plaintiff's  offer  to  prove  that 
decedent  was  mentally  incapacitated  to  transact  business  at 
the  time  defendant  secured  the  checks  and  the  proceeds 
thereof  as  the  basis  for  a  ruling  as  to  the  admissibility  of 
such  evidence  in  the  case,  we  must,  for  the  purposes  of  this 
appeal,  treat  the  case  as  though  such  facts  were  in  evidence 
and  had  been  disregarded  by  the  court  in  determining  the 
rights  of  the  parties.  To  so  disregard  them  would  be  erro- 
neous and  would  result  in  injustice  to  the  plaintiff,  for  the 
reason  that  if  defendant  wrongfully  secured  the  checks  and 
the  proceeds  thereof,  this  would  operate  as  a  fraud  upon  de- 
cedent and  would  not  vest  in  the  defendant  any  right  to  the 
checks  or  the  proceeds.  Under  such  circumstances  he  would 
acquire  no  right  to  or  interest  in  the  money  so  obtained  by 
his  wrongful  acts.  The  payment  of  the  money  by  the  bank, 
because  of  his  wrongful  conduct,  operated  to  vest  in  the  dece- 
dent all  the  rights  and  whatever  interest  the  bank  transferred 
in  the  transaction  and  left  him  without  any  right  to  it,  and 
rendered  him  liable  to  her  for  his  wrongful  conversion  of  it. 
His  wrongful  participation  in  the  transaction  of  obtaining 
the  money  from  the  bank  placed  him  in  the  same  relation  to 
decedent's  rights  in  it  as  if  he  had  obtained  it  directly  from 
her.  The  argument  is  made  that  the  presentation  of  the 
check  at  the  bank  amounted  to  a  satisfaction  of  decedent's 
claim  against  the  bank  through  the  payment  of  the  money, 
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and,  since  the  check  was  the  medium  through  which  this  was 
accomplished,  the  check  must  be  held  to  be  an  actual  trans- 
fer by  decedent  to  the  defendant  of  the  right  to  the  money 
paid  on  it.  This  would  be  a  valid  claim  if  the  transactioD 
were  not  infected  by  defendant's  wrong.  True,  in  a  bona  fide 
transaction  the  giving  of  a  check  is  presumptive  evidence  of 
the  payment  of  a  debt  (Stimson  v.  Vroman,  99  N.  T.  74, 
1  N.  E.  147 ;  Bernard  v.  Fee's  Estate,  129  Mich.  429,  88 
N.  W.  1052 ;  1  Greenl.  Ev.  §  38),  but  this  presumption  is 
not  conclusive  and  may  be  wholly  overcome  by  other  evi- 
dence. If  the  evidence  should  establish  that  the  defendant 
fraudulently  secured  the  checks,  production  of  them,  as  be- 
tween himself  and  the  decedent,  can  avail  him  nothing,  be- 
cause they  would  operate  to  vest  no  right  or  interest  to  the 
proceeds  of  them  in  him. 

The  fact  that  the  property  alleged  to  have  been  converted 
is  money  in  no  way  affects  the  situation,  since  it  will  be 
presumed,  if  his  wrongful  conduct  be  established,  that  he 
knew  it  was  decedent's  money,  and  he  will  be  held  to  the  same 
liability  as  if  he  had  wrongfully  converted  some  other  of  her 
personal  property.  Atlantic  Bank  v.  Merchants*  BarJc^  10 
Gray,  632 ;  Alexander  &  Co.  v.  Ooldstein,  13  Pa.  Super.  Ot 
518 ;  Stale  v.  Omaha  Nat  Bank,  59  Neb.  483,  81  N-  W, 
319;  Cook  v.  Monroe,  45  Neb.  349,  63  N.  W.  800;  Donahue 
V.  Herwy,  4  E.  D.  Smith,  162 ;  Hinckley  v.  Lewis,  45  111. 
327.  In  an  action  for  conversion  the  rule  is  well  established 
that  in  an  illegal  taking  or  wrongful  assuming  of  a  right  to 
personal  property  the  very  manner  of  the  taking  or  the  hold- 
ing of  the  property  constitutes  a  conversion,  and  no  further 
step  is  necessary  to  perfect  the  right  of  action,  since  the  right 
of  action  is  complete.  This  rule  is  well  established  and  rec- 
ognized in  the  decisions  of  this  court  School  Dist  v.  Zink, 
25  Wis.  636;  Wheeler  v.  Pereles,  40  Wis.  424;  First  Nat, 
Bank  v.  Kickbusch,  78  Wis.  218,  47  N.  W.  267;  Oleson  v. 
Merrill,  20  Wis.  462.  In  the  last  case  cited  it  is  observed 
that,  in  an  action  of  trover  or  for  the  recovery  of  property,  an 

Digitized  by  VjOOQ IC 


5]  AUGUST  TERM,  1907.  405 

Neumeister  v.  Goddard,  133  Wis.  405. 

averment  of  its  wrongful  taking  is  sufficient  "without  de- 
mand, if  sustained  by  proof  of  its  original  wrongful  taking 
or  subsequent  wrongful  appropriation.  In  this  case  defend- 
ant denies  all  possession  or  appropriation  of  any  of  dece- 
dent's money.  Under  such  circumstances  a  demand  for  it 
is  not  necessary  to  perfect  the  cause  of  action,  if  it  be  shown 
that  he  obtained  it  through  his  wrongful  conduct 

It  is  urged  that  the  complaint  is  insufficient  in  not  alleging 
the  facts  upon  which  the  conversion  is  predicated.  The  com- 
plaint is  in  the  usual  form  of  conversion,  without  stating  the 
particulars  of  the  claim.  This  form  of  pleading  is  deemed 
sufficient  under  the  rules  of  the  Code.  McEinnon  v.  Voll- 
mar,  75  Wis.  82,  43  jST.  W.  800;  Kammermeyer  v.  Eilz, 
107  Wis.  101,  82  K  W.  689;  Thomson  v.  Elton,  109  Wis. 
589,  86  N.  W.  425. 

The  circuit  court  erred  in  refusing  to  receive  the  evidence 
offered  by  the  plaintiff. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


Nbijmbisteb,  Respondent,  vs.  Goddabd,  Appellant 

October  n — Novemher  5,  1907, 

(1)  Appeal  and  error:  Exclusion  of  evidence.  (1,  9,  10)  Immateriat 
error,  (1,  2,  6,  7,  10)  Waters  and  watercourses:  Alteration  of 
channel:  Negligence  in  construction  and  maintenance. 
(3-5,  11,  14)  Assignments  of  error:  Briefs.  (6)  Evidence  sus* 
taining  finding.  (8,  9,  12)  Instructions  to  jury.  (8,  9)  I»- 
structions  appropriate  to  questions  of  special  verdict.  (11)  flfpc- 
cial  verdict:  Questions  su1)mitted:  Questions  requested. 
(12)  Same:  Amendment  of  questions  after  argument:  After  the 
jury  had  retired.  (13,  14)  Exceptions:  Form  and  effect. 
(15-17)  Misconduct  of  counsel:  Improper  argument:  New  trial. 

1.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 
struction and  maintenance  of  a  cut-off  in  a  river  channel,  the 
exclusion  of  evidence  tending  to  show  that  plaintiff's  husband. 
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instead  of  plaintiff,  was  the  owner  of  the  land  upon  which  the 
cut-off  was  made,  and  of  a  parol  license  from  plaintiffs  hus- 
band to  dig  the  cut-off,  becomes  Immaterial  where  the  jury 
have  found  that  the  cut-off  was  made  by  the  defendant  solely 
upon  his  own  land,  but  was  negligently  constructed  and  main- 
tained. 

2.  An  owner  of  land  is  answerable  for  the  negligent  construction 

and  maintenance  of  a  cut-off,  where  such  negligent  construc- 
tion and  maintenance  occurred  in  the  changing  of  the  channel 
of  a  river  on  his  land  so  as  to  cast  the  waters  thereof  with  the 
excavated  material  upon  contiguous  land  in  greater  volume  and 
with  more  injurious  consequences  than  formerly. 

3.  Supreme  Court  Rule  10  requires  questions  submitted  to  that 

court  to  be  presented  by  separate,  clean-cut  assignments  of  er- 
ror relied  upon,  each  followed  by  the  leading  facts  or  conclu- 
sions applicable  thereto,  the  principles  of  law  applicable,  and 
the  authorities  in  support  thereof. 

4.  A  subdivision  of  a  brief  not  directed  to  any  specific  assignment 

of  error,  and  which,  after  a  rambling  and  discursive  review  of 
nearly  the  whole  case,  closed  with  the  statement:  "We  submit 
that  the  evidence  of  negligence  does  not  sustain  the  findings 
and  that  the  findings  do  not  sustain  the  judgment,  and,  that 
being  the  case,  the  court  should  not  have  granted  the  defend- 
ant's motion  for  a  judgment,"  does  not  comply  with  Supreme 
Court  Rule  10,  especially  where  there  was  no  such  error  as- 
signed as  refusal  to  grant  the  defendant's  motion  for  judgment, 
although  the  record  showed  there  was  such  a  motion  denied. 

5.  Where  the  record  showed  that  appellant  had  moved  to  set  aside 

the  answers  to  specific  questions  of  a  special  verdict,  an  assign- 
ment charging  error  in  refusing  to  strike  out  the  answers  to 
"several"  questions  is  insufficient. 

6.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 

struction and  maintenance  of  a  cut-off  in  a  river  channel,  the 
evidence,  stated  in  the  opinion,  is  Tield  to  sustain  findings  in 
favor  of  the  plaintiff. 

7.  In  such  case,  while  it  was  a  close  question  of  fact  whether  the 

damage  to  plaintiff's  land  was  caused  by  the  "negligent  con- 
struction and  maintenance  of  the  cut-off  or  by  freshets,  it  was 
held  that  the  trial  court  properly  denied  the  defendant's  motion 
to  set  aside  answers  to  questions  of  the  special  verdict,  in  view 
of  the  evidence,  stated  in  the  opinion. 

8.  Where  instructions  to  the  jury,  although  applicable  to  other 

questions  of  a  special  verdict,  were  not  applicable  to  the  par- 
ticular questions  in  connection  with  the  reading  of  which  they 
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were  giyen,  but  were  not  incorrect  as  lesBl  propositions  nor  in- 
applicable to  otber  phases  of  tbe  case,  it  was  held  that  the  lury 
were  not  misled  thereby  to  appellant's  prejudice. 
9.  Where  the  record  showed  that  a  question  of  a  special  verdict  to 
which  a  given  instruction  was  applicable  was  re-read  to  the 
jury  after  reading  a  question  to  which  the  instruction  was  in- 
applicable and  just  before  the  giving  of  the  instruction,  appel- 
lant was  held  not  to  be  prejudiced  thereby. 

10.  In  an  action  for  damages  to  land  by  the  negligent  construction 

and  maintenance  of  a  cut-off  in  a  river  channel,  one  question  of 
the  special  verdict  inquired  whether  the  cut-off  was  constructed 
or  maintained  with  ordinary  care  and  prudence,  and  another 
question  whether  the  damages  were  occasioned  by  reason  of 
such  construction  and  maintenance.  Held,  that  an  instruction 
to  the  jury  given  in  connection  with  the  latter  question,  stated 
in  the  opinion,  was  not  misleading  to  appellant's  prejudice  by 
the  use  of  the  words  "by  means  of  the  cut-off/'  and  "attributa- 
ble solely  to  the  construction  and  action  of  the  cut-off,"  instead 
of  the  words  "caused  by  the  negligent  construction  or  mainte- 
nance of  the  cut-off." 

11.  An  assignment  of  error  that  the  court  "erred  in  submitting 

questions  in  special  verdict  and  in  refusing  to  submit  questions 
asked"  by  appellant  cannot  be  considered,  where  of  twenty-one 
questions  submitted  some  were  conceded  to  be  correct,  and  of 
fifteen  questions  requested  some  were  identical  with  questions 
submitted,  some  clearly  improper,  and  some  covered  or  in- 
cluded in,  although  not  identical  with,  questions  submitted. 

12.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 

struction and  maintenance  of  a  cut-off  in  a  river  channel  re- 
sulting in  flooding  plaintiff's  land,  the  court  instructed  the  jury, 
in  substance,  that  any  other  damages  by  the  deposit  of  sediment 
of  any  kind  from  extensive  floods  not  coming  from  the  cut-off 
or  attributable  to  it,  or  from  any  and  all  natural  causes,  were 
not  to  be  considered  upon  the  question  of  damages,  and  that  if 
the  damages  were  aggravated  and  increased  by  back  waters 
from  other  streams  or  from  other  flood  waters  independent  and 
apart  from  the  cut-off,  or  from  unusual  rains,  or  anything  in 
the  nature  of  natural  causes,  then  those  were  not  to  be  taken 
into  consideration,  but  that  they  were  to  determine  how  much, 
if  any,  the  overflow  waters  from  the  cut-off  contributed  or 
caused  existing  conditions.  Held,  under  the  circumstances, 
stated  in  the  opinion,  that  it  was  not  error  to  strike  out  the 
word  "alone"  from  questions  of  the  special  verdict  interrogat- 
ing the  jury  as  to  whether  the  lands  were  permanently  dam- 
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aged  by  the  overflow  of  waters  from  the  cut-off  alone,  and 
whether  the  lands  were  damaged  by  reason  of  the  overflow 
waters  caused  by  such  cut-off  alone. 

13.  Exceptions  raise  questions  of  law,  not  of  fact,  and  the  facts  on 

which  the  exception  is  based  should  appear  as  a  statement  or 
recital  of  fact  in  the  bill  of  exceptions  in  some  form  other  than 
by  embodying  that  recital  in  an  exception. 

14.  An  assignment  of  error  on  the  ground  that  the  court  communi- 

cated with  the  jury  and  gave  them  instructions  in  the  absence 
of  appellant's  counsel,  where  neither  the  record  nor  brief  of 
counsel  clearly  shows  this  to  have  been  done,  is  Insufficient,  the 
only  foundation  for  such  assignment  being  in  an  exception  to 
the  instructions  "because  given  in  the  absence  of  defendant's 
counsel." 
16.  Statements  of  plain tifTs  counsel  in  argument  to  the  jury  that 
defendant  could  spend  $1,000  to  plaintiff's  $100;  that  half  the 
money  spent  on  the  litigation  would  heal  the  wound  defendant 
had  made  in  the  financial  standing  and  position  of  plaintiff; 
that  defendant  would  not  pay  plaintiff,  but  would  rather  spend 
it  on  lawyers;  that  the  time  might  come  when  the  Jury  would 
be  up  against  the  power  of  money,  and  that  the  only  hope  of  a 
man  situated  like  plaintiff  was  in  a  Jury  of  twelve  men  selected 
from  the  ordinary  walks  of  life,  is  held  not  to  be  argument,  but 
rather  insinuation  pregnant  with  unfair  suggestion,  and  that 
the  use  of  such  language  to  the  Jury  could  not  be  too  severely 
censured. 

16.  In  such  case  the  trial  court  would  have  been  Justified  in  grant- 

ing a  new  trial  if  it  believed  the  language  had  its  intended  ef- 
fect upon  the  Jury. 

17.  In  such  case,  although  disapproval  of  counsel's  remarks,  by  in- 

struction of  the  trial  court  to  the  Jury  to  disregard  the  lan- 
guage, might  have  been  more  vigorous  and  clear,  yet,  that  court 
having  disapproved  the  language  and  refused  to  grant  a  new 
trial,  the  appellate  court  declines  to  reverse  the  Judgment  on 
that  ground. 

Appeal  from  a  Judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  for  $2,866.68  damages  and 
costs  rendered  in  an  action  for  wrongful  and  negligent  diver- 
sion of  the  La  Crosse  river  from  its  natural  course  and  caus- 
ing the  deposit  of  sand,  sediment,  and  mud  on  plaintiff's  land 
to  the  plaintiff's  damage.    The  defendant  answered  in  nega- 
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tion,  andy  besides,  averred  license  to  make  the  excavation 
and  that  the  injury  to  the  plaintiff's  land  by  overflow  was 
caused  by  the  bridge  of  the  Chicago,  Burlington  &  Quincy 
Eailroad.    A  special  verdict  found  (1)  that  the  plaintiff  was 
the  sole  owner  of  the  hay  marsh  damaged;  (2)  that  the  ditch 
or  cut-off  in  question,  constructed  prior  to  July  31,  1903,  was 
not  partly  on  plaintiff's  land,  (3)  but  was  wholly  on  defend- 
ant's land;  (4)  was  not  constructed  with  the  consent,  license, 
or  permission  of  the  plaintiff,  (5)  nor  constructed  or  main- 
tained with  ordinary  care  and  prudence;  (6)  a* tree  lodged  in 
the  cutK)ff  near  the  middle  thereof  in  the  spring  of  1903 ; 
(7)  this  a  reasonably  careful  and  prudent  person  under  sim- 
ilar circumstances  might  have  anticipated;    (8)    the  first 
overflow  on  plaintiff's  land  from  the  cut-off  was  not  caused 
by  the  lodging  of  a  tree  therein,   (9)  but  the  waters  from 
the  cut-off  overflowed  and  ran  through  the  dyke  and  upon 
plaintiff's  premises  before  the  tree  got  into  the  cut-off;  (10)  a 
person  in  the  exercise  of  reasonable  and  ordinary  care  would 
have  reasonably  anticipated  that,  if  a  tree  lodged  in  said  cut- 
off, it  would  break  the  dyke  and  cause  the  waters  from  the 
cut-off  to  overflow  and  do  damage  to  the  growing  grass  and  to 
the  lands  of  the  plaintiff;  (11)  and  such  person  would  rea- 
sonably have  anticipated  such  damage  as  the  natural  and 
probable  result  of  a  tree  becoming  lodged  in  such  cut-off; 
(11  A)  and  the  damages  referred  to  in  (10)  were  the  natural 
and  probable  result  of  such  tree  becoming  lodged  in  such 
cut-off;  and  (llB)  such  damage  ought  to  have  been  foreseen 
by  a  person  of  ordinary  care  in  the  light  of  attending  circum- 
stances; and  (12)  no  damage  would  have  occurred  to  the 
plaintiff's  premises  and  the  growing  grass  thereon  by  the 
lodging  of  such  tree,  except  for  the  construction  of  such  cut- 
off; and  (13)  the  waters  from  the  cut-off  overflowed  and 
broke  through  the  dyke  after  the  tree  was  removed  and  did 
damage  to  the  plaintiff's  growing  grass  and  premises;  and 
(14)  such  injury  was  the  probable  and  natural  consequence 
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of  the  negligence  of  the  defendant  in  the  construction  and 
maintenance  of  such  cut-off;  and  (16)  such  damage  ought  to 
have  been  foreseen  in  the  light  of  attending  circumstances; 
and  (16)  by  reason  of  such  construction  and  maintenance 
the  waters  from  the  cut-off  overflowed  the  lands  and  premises 
of  the  plaintiff  prior  to  July  31,  1903,  so  as  to  damage  and 
prevent  the  cutting  of  the  growing  grass  thereon  for  hay 
during  the  summer  or  haying  season  of  1903 ;  and  (17)  the 
reasonable  value  of  the  growing  grass  damaged  by  the  water 
from  the  cut-off  at  the  time  it  was  so  damaged  was  $950; 
and  (IS)  the  lands  south  of  the  cut-off  in  question  and  east 
of  the  Burlington  track  were  permanently  damaged  by  the 
overflow  of  waters  from  the  cut-off  in  question;  and  (19)  the 
value  of  such  permanent  damage  done  by  such  cut-off  to  the 
lands  lying  east  of  said  railway  track  and  south  of  the  cut- 
off was  $800;  and  (20)  the  lands  of  the  plaintiff  imme- 
diately west  of  the  Burlington  track  were  damaged  by  reason 
of  the  overflow  waters  caused  by  such  cut-off  prior  to  July  31, 
1903,  from  the  deposit  of  sand  and  sediment  thereon,  which 
caused  weeds  and  willows  and  other  debris  to  grow  and  be 
on  the  same ;  and  (21)  the  reasonable  expense  to  clean  off  and 
remove  such  weeds  and  willows  and  other  debris  which  have 
resulted  solely  on  account  of  the  overflow  of  waters  caused 
by  the  cut-off  prior  to  July  31,  1903,  would  be  $250. 

This  verdict,  although  inaccurate  in  expression  and  some- 
what confused,  nevertheless  eliminated  the  claim  of  the 
plaintiff  that  the  excavation  was  made  on  her  land  and  the 
claims  of  the  defendant  that  it  was  made  in  pursuance  of  a 
license  from  the  plaintiff  and  that  the  overflow  was  caused 
by  the  railroad  bridge,  and  found  the  defendant  liable  for 
negligent  construction  and  maintenance  of  a  ditch  or  cut-off 
by  which  the  course  of  the  La  Crosse  river  was,  as  to  part  of 
the  volume  of  that  river,  changed.  The  evidence,  taken  with 
the  findings,  shows  that  both  farms  are  in  the  valley  of  the 
La  Crosse  river,  and  at  the  place  in  question  the  La  Crosse 
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river  is  about  sixty  feet  in  width  and  six  feet  deep  at  ordi- 
nary stage  of  water,  meanders  thf  ough  the  nearly  level  allu- 
vium forming  the  surface  of  this  valley,  and  at  one  point  on 
the  plaintiff's  land  it  curves  away  northward  and  returns 
again,  forming  an  irregular  bow,  and  across  this  bow  like  a 
bowstring  in  a  straight  line  the  defendant  on  his  own  land 
constructed  a  ditch  or  excavation  about  thirty  feet  wide  and 
two  or  more  deep,  for  the  purpose  of  having  the  water  of 
the  river  wash  through  and  deepen  this  excavation  and  pro- 
ceed in  a  straight  line  instead  of  swinging  around  the  bow 
to  the  northward.  This  excavation  is  what  is  referred  to  as 
the  cut-off  in  the  verdict.  In  making  this  excavation  the 
clay,  sand,  or  alluvial  earth  excavated  was  thrown  up  along 
the  south  side  of  the  cut-off — that  is,  between  the  cut-off  and 
plaintiff's  land — and  the  bank  thereby  caused  and  some  re- 
pairs of  that  bank  by  driving  stakes  and  putting  plank  is 
what  is  known  and  referred  to  as  the  dyke  in  the  special  ver- 
dict. The  old  channel  of  the  river  forming  the  bow  spoken 
of  around  to  the  north  was  not  closed  in  any  way.  The  south 
bank  of  this  old  channel  and  the  land  between  that  and  the 
cut-off  is  represented  in  elevation  by  95.6,  94.6,  95,  94.3, 
94.2,  and  from  the  same  datum  line  the  elevation  of  the 
plaintiff's  land  is  94,  95.6,  94.7,  94.9,  95,  94.8,  94.6,  94.4, 
94.6,  94.9,  93,  and  south  of  the  right  of  way  of  the  Chicago, 
Burlington  &  Quincy  Eailroad  track  92.4,  92.6,  and  92.3. 
The  extreme  variation  between  the  highest  and  lowest  level 
was  fifteen  inches,  but  in  many  places  the  difference  of  level 
was  but  a  few  inches.  The  lowest  level  of  the  bank  of  the 
old  channel  north  of  the  cut-off  is  given  at  94.2,  the  level  of 
the  defendant's  flat  land  north  of  the  cut-off  is  given  at  95, 
and  the  lowest  level  given  of  plaintiff's  land  south  of  the  cut- 
off is  94.  Profiles  of  the  surface  across  the  valley  under  the 
east  side  of  the  railroad  bridge  and  under  the  west  side  of 
the  railroad  bridge  show  the  surface  of  the  valley  nearly  level, 
except  for  the  depression  of  the  bed  of  the  stream.    The  land 
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is  all  marshy  land  and  the  plaintiff  had  her  land  ditched, 
and  prior  to  the  construction,  of  the  cut-off  there  was  no 
water  during  the  summer  season  on  the  premises,  and  the 
land  had  been  plowed  and  produced  tame  hay.  After  the 
<»n8truction  of  the  cu1>off  the  land  overflowed,  the  ditches 
were  filled  or  partially  filled  with  sediment  and  sand  and 
part  of  the  surface  so  covered,  and  the  land  became  wet  and 
marshy.  The  testimony  as  to  whether  the  seasons  of  1903 
and  1904  were  unusually  dry  or  unusually  wet  is  conflicting. 

For  the  appellant  there  was  a  brief  by  Morris  &  Hartwell 
and  Winter  <&  Esch,  and  oral  argument  by  Frank  Winter. 

C.  if.  Hood,  for  the  respondent. 

Timlin,  J.  The  appellant  assigns  error  because  of  the 
exclusion  of  evidence  tending  to  show  that  plaintiff's  husband, 
instead  of  plaintiff,  was  the  owner  of  the  land  upon  which  the 
cut-off  was  made  prior  to  and  at  the  time  of  its  purchase  by 
the  defendant  from  a  trustee  of  the  title,  and  that  the  de- 
fendant had  from  plaintiff's  husband  a  parol  license  to  dig 
the  cut-off,  but  these  rulings  become  immaterial  because  the 
jury  found  that  the  cut-off  was  made  by  the  defendant  solely 
on  his  own  land,  but  was  negligently  constructed  and  main- 
tained. No  mere  parol  license  from  a  former  owner  to  con- 
struct a  cut-off  could  enlarge  the  right  which  he  had  as  owner 
in  fee  simple  of  the  land.  Either  as  owner  having  the  right 
to  construct,  or  as  licensee  having  a  right  to  construct,  he 
would  be  answerable  for  negligent  construction  or  mainte- 
nafice,  if  such  negligent  construction  and  maintenance  oe- 
curred  in  changing  the  channel  of  the  river  on  his  land  so  as 
to  cast  the  waters  thereof  with  the  excavated  material  upon 
the  contiguous  lands  of  the  plaintiff  in  greater  volume  and 
with  more  injurious  consequences  than  formerly.  Netaneis" 
ter  V.  Ooddard,  125  Wis.  82,  103  N.  W.  241. 

The  next  subdivision  (B)  of  appellant's  brief  does  not 
seem  to  be  directed  to  any  specific  assignment  of  error  and  is 
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very  rambling  and  discursive.  It  reviews  nearly  the  whole 
case  and  winds  np  with  the  statement:  "We  submit  that  the 
evidence  of  negligence  does  not  sustain  the  findings  and  that 
the  findings  do  not  sustain  the  judgment,  and,  that  being  the 
case,  the  court  should  have  granted  the  defendant's  motion 
for  a  judgment"  There  is  no  such  error  assigned  as  refusal 
to  grant  the  defendant's  motion  for  judgment,  although  there 
was  such  a  motion  denied.  This  is  a  very  improper  method 
of  presenting  questions  to  this  court,  which  are  required  to 
be  presented  by  separate,  clean-cut  assignments  of  the  errors 
relied  upon,  each  followed  by  the  leading  facts  or  conclu- 
sions applicable  thereto,  the  principles  of  law  applicable,  and 
the  authorities  in  support  thereof.  Supreme  Court  Rule  10, 
adopted  June  21,  1906.  The  only  assignment  of  error  to 
which  this  part  of  the  brief  can  be  made  applicable  is  the 
seventh  assignment,  charging  error  in  refusing  to  strike  out 
the  answers  to  "several"  of  the  questions,  on  the  ground  that 
such  answers  are  not  supported  by  the  evidence.  The  record 
shows  that  the  defendant  moved  to  set  aside  the  answers  to 
(7),  (8),  (9),  (10),  (11),  (llA),  (IIB),  (12),  (13),  (14), 
(15),  (16),  (17)',  (18),  (19),  (20),  and  (21),  referred  to 
in  the  statement  of  facts  preceding  this  opinion,  and  he  now 
assigns  as  error  that  the  court  below  was  wrong  in  "several" 
of  these  rulings.  The  insufficiency  of  this  assignment  of 
error  must  be  apparent.  We  have  nevertheless  looked  into 
the  evidence  sufficiently  to  discover  that  there  is  evidence  to 
support  these  findings  of  the  jury  and  tending  to  show  that 
the  construction  of  the  cut-off  in  the  alluvial  flat  so  as  to 
make  a  new  channel,  leaving  it  with  the  last  excavated  ma- 
terial thrown  up  along  its  banks  for  the  river  when  at  flood 
to  cut  out  or  wash  out  and  crossing  a  slight  depression  in  the 
alluvial  bottom  and  of  a  width  of  only  thirty  feet  with  a 
depth  of  two  feet,  while  the  old  channel  was  about  sixty  feet 
wide  and  six  feet  deep,  might  have  been  properly  considered 
by  the  jury  to  have  been  negligent  construction,  and  that 
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maintaining  the  cut-off  in  this  condition  and  of  such  narrow- 
ness and  shallowness  as  to  allow  drifting  logs  or  trees  to  come 
in  but  not  float  through  might  have  been  considered  negligent 
maintenance. 

It  is  a  close  question  of  fact  whether  the  damages  to  plaint- 
iff's land  were  caused  by  the  negligent  construction  and  main- 
tenance of  this  cut-off  or  by  freshets  occurring  in  the  La 
Crosse  river.  But  there  is  some  evidence  that  the  damaged 
condition  in  which  the  land  was  found  after  the  construction 
of  this  cut-off  and  the  overflow  therefrom  never  resulted  from 
former  freshets  of  Qven  greater  height.  We  conclude  that 
the  court  properly  denied  the  defendant's  motion  to  set  aside 
the  answers  for  want  of  evidence.  It  is  assigned  as  error 
and  argued  that  the  court  in  its  charge  with  reference  to 
(7)  told  the  jury  that  the  defendant  was  bound  to  exercise 
ordinary  care  in  the  construction  and  maintenance  of  the  cut- 
off; that  this  instruction  was  applicable  to  (5)  and  not  to 
(7),  and  that  with  reference  to  (8)  the  court  told  the  jury 
that  there  was  evidence  tending  to  show  that  the  defendant 
went  upon  the  land,  removed  the  tree,  and  repaired  the  em- 
bankments as  soon  as  the  condition  of  the  land  would  allow, 
and,  if  the  jury  believed  this,  they  were  to  consider  and  dSe- 
termine  under  all  the  evidence  whether  the  defendant  was 
guilty  of  want  of  ordinary  care  in  respect  to  the  removal  of 
the  tree  at  the  time  of  repairing  the  embankment  These 
instructions,  although  applicable  to  other  questions  of  the 
special  verdict,  seem  to  be  something  of  misfits  as  regards  the 
particular  questions  in  connection  with  the  reading  of  which 
they  were  given,  but^  as  they  are  not  incorrect  as  legal  proposi- 
tions nor  inapplicable  to  other  phases  of  the  case,  we  cannot 
think  the  jury  were  misled  thereby  to  the  prejudice  of  the 
appellant.  It  is  argued  that  the  instructions  relative  to 
(14),  called  in  the  record  (15),  were  incorrect  and  mislead- 
ing and  applicable  only  to  (5),  but  the  latter  was  re-read  to 
the  jury  inmiediately  after  (14),  and,  as  the  record  shows. 
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just  before  the  giving  of  the  instructions,  which  seem  to  have 
been  favorable  to  the  defendant  and  applicable  to  (5).   We 
hold  there  was  no  prejudicial  error  in  this. 
With  reference  to  (16)  the  court  chained: 

"Tou  will  notice  that  you  are  called  upon  to  say  here 
whether  or  not  the  waters  alone  from  the  cut-off '  did  this. 
There  is  testimony  in  the  case  tending  to  show  that  at  some 
time  during  1903  the  waters  of  the  La  Crosse  river  over- 
flowed generally.  There  is  testimony  to  show  that  at  some 
time  (I  think  in  1903)  the  Mississippi  river  backed  up  or 
may  have  backed  up  on  some  portion  of  the  plaintiff's  farm. 
You  have  a  right  to  consider  upon  answering  this  question 
as  to  the  effect  that  any  high  water  or  the  La  Crosse  river 
overflowing  its  banks,  or  the  back  water  of  the  Mississippi 
river  on  to  any  portion  of  them,  or  any  rains  that  may  have 
fallen  naturally  upon  them  and  done  more  or  less  damage. 
Of  course  any  such  damage  that  may  have  been  done  by  nat- 
ural causes  and  independent  of  any  damage  that  occurred 
through  and  by  means  of  the  cut-off,  and  that  were  not  at- 
tributable solely  to  the  construction  and  action  of  the  cut-off, 
vou  cannot  take  into  consideration  in  answering  this  ques- 
tion." 

This  instruction  and  the  question  (16)  are  criticised  on  the 
ground  that  the  expression  used  should  have  been,  "caused 
by  the  negligent  construction  or  maintenance  of  the  cut-off," 
instead  of  "by  means  of  the  cut-off,"  and  instead  of  "attribu- 
table solely  to  the  construction  and  action  of  the  cut-off."  But 
the  question  itself  refers  to  (5),  and  to  "such  construction 
and  maintenance,"  meaning  such  as  found  in  answer  to  (5), 
and  the  jury  could  not  have  been  misled  to  defendant's  prej- 
udice by  this  part  of  the  charge.  We  find  no  reversible  error 
in  any  other  portion  of  the  charge. 

In  another  defective  assignment  of  error  because  it  does 
not  specify  any  questions,  it  is  claimed  that  the  court  "erred 
in  submitting  questions  in  special  verdict  and  in  refusing 
to  submit  questions  asked  by  defendant"  On  its  face  this 
assignment  of  error  refers  to  all  the  twenty-one  questions  of 
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the  special  verdict,  some  of  which  are  conceded  to  be  cor- 
rect, and  the  defendant  requested  the  submission  of  fifteen 
questions,  some  of  which  are  identical  with  some  of  the 
questions  submitted,  some  are  clearly  improper,  and  others 
covered  or  included  in,  although  not  identical  with,  the  ques- 
tions submitted.  The  argument  in  support  of  this  assign- 
ment of  error  does  not  help  out  its  vague  generality.  This  as- 
signment of  error  cannot  therefore  be  considered.  Sup.  Ct 
Eule  10;  Roedler  v.  C,  M.  d  St.  P.  B.  Co.  129  Wis,  270, 
109  K  W.  88 ;  My  Laundry  Co.  v.  Schmeling,  129  Wis. 
697, 109  K  W.  540,  and  cases  at  page  616  (109  N.  W.  647)  ; 
Olwcll  V.  SJcobis,  126  Wis.  308,  106  N.  W.  777. 

The  sixth  assignment  of  error  is  "in  changing  essentially 
questions  in  special  verdict  after  the  argument  and  in  some 
cases  after  the  jury  have  considered  the  questions  for  a  long 
time."  This  does  not  point  out  what  questions,  but,  turning 
to  chapter  E  of  appellant's  brief,  covering  this  assignment  of 
error,  we  find  it  stated: 

"It  appears  by  the  record  that  after  the  argument  and  be- 
fore the  retiring  of  the  jury  Mr.  Hood  moved  that  the  word 
^alone'  be  stricken  out  of  questions  18  and  20.  This  motion 
was  overruled  by  the  court  at  first,  but  finally  granted.  It 
was  also  stricken  out  of  question  21." 

After  the  jury  had  retired  and  when  the  jury  again  came 
into  court,  the  word  "alone"  was  stricken  out  of  question 
(16)  also,  and  also  from  (17).  Now,  the  word  "alone"  never 
was  in  question  (21)  nor  was  it  ever  stricken  out  of  (21). 
At  the  time  the  court  charged  the  jury  question  (18)  read: 
"Were  the  lands  immediately  south  of  the  cut-off  in  ques- 
tion and  lying  east  of  the  Burlington  track  permanently 
damaged  by  the  overflow  waters  from  the  cutK)ff  alone  in 
question;"  and  question  (20)  read:  *^ere  the  lands  inmie- 
diately  to  the  west  of  the  Burlington  track  belonging  to  the 
plaintiff  damaged  by  reason  of  the  overflow  waters 'caused  by 
such  cut-off  alone  prior  to  July  31,  1903,"  etc.  Before  the 
jury  retired,  on  motion  of  plaintiff's  counsel  these  two  ques- 
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tions  were  changed  by  striking  out  the  word  "alone'*  from 
each.  After  the  jury  had  been  considering  the  case  for  some 
time  they  returned  into  court  and  annx)unced  that  with  ref- 
erence to  question  (16)  there  seemed  to  be  a  doubt  regard- 
ing the  meaning  of  the  word  "alone."  That  question  then 
read  as  it  was  submitted  and  at  the  time  the  jury  were  in- 
structed: "If  you  answer*  question  (5)  ^No,'  then  did  the 
waters  from  said  cut-off  alone  by  reason  of  such  construction 
and  maintenance  overflow  the  lands  and  premises  of  the 
plaintiff/'  etc.  The  court  thereupon  struck  out  the  word 
"alone."  This  brought  attention  to  question  (17),  which 
read  at  the  time  the  charge  was  given  and  the  verdict  sub- 
mitted to  the  jury:  "If  you  answer  question  (16)  ^Yes,'  then 
what  was  the  reasonable-market  value  of  the  growing  grass 
damaged  by  water  from  the  cut-off  alone  at  the  time  it  was 
so  damaged  ?"  The  court  then  struck  out  the  word  "alone" 
from  the  seventeenth  question.  The  court  had,  however,  in- 
structed the  jury: 

"Any  other  damages  by  the  deposit  of  sediment  of  any 
kind  from  extensive  floods  not  comin^]^  from  th(^  cut-off  or 
attributable  to  the  cut-off  or  from  the  backing  of  the  waters 
of  the  Mississippi,  or  caused  by  natural  rains,  or  from  any 
and  all  other  natural  causes,  those  are  not  to  be  considered 
upon  the  question  of  damages." 

And,  after  striking  out  the  word  "alone"  from  the  six- 
teenth and  seventeenth  questions,  the  court  re-read  to  the 
jury  that  portion  of  its  charge  last  above  quoted  and  also 
the  portion  as  follows,  referring  to  question  (20)  : 

"Of  course  if  they  [damages]  were  aggravated  and  in- 
creased by  back  waters  from  the  Mississippi  or  from  other 
flood  waters  independent  and  apart  from  the  cut-off,  or  from 
unusual  rains,  or  anything  in  the  nature  of  natural  causes, 
then  those  are  not  to  be  taken  into  consideration.  But  you 
are  to  determine,  as  best  you  can,  how  much,  if  any,  did  the 
overflow  waters  from  the  cut-off  contribute  or  cause  these 
conditions  to  exist." 
Vol.  183—27 
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We  perceive  no  error  in  this  correction  made  under  such 
circumstances.  It  did  not  disturb  the  legitimate  course  of 
counsel's  argument,  because,  although  it  took  the  word 
"alone"  out  of  the  question  of  the  special  verdict,  the  charge 
of  the  court  in  explanation  of  the  question  submitted  gave 
these  questions  practically  the  name  meaning.  We  think 
the  requested  instructions  are  substantially  covered  by  the 
charge  given. 

Error  is  assigned  on  the  ground  that  the  court  communi- 
cated with  the  jury  and  gave  the  jury  instructions  in  the  ab- 
sence of  defendant's  coimsel.  But  neither  the  record  nor  the 
brief  of  appellant's  counsel  clearly  shows  this  to  have  been 
iaae.  In  presenting  these  assignments  of  error  counsel  says: 
"As  appears  E.  346,  C.  320,  at  bottom  of  page,  one  of  the 
questions  was  changed,  possibly  essentially."  No  such  thing 
appears  at  the  page  of  case  designated,  but  it  does  affirma- 
tively appear  elsewhere  that  defendant's  counsel  was  present 
when  the  last  change  was  made  in  the  special  verdict  and  ex- 
cepted to  the  making  of  the  same.  The  only  foundation  of 
this  assignment  of  error  that  we  can  discover  is  certain  excep- 
tions by  the  plaintiff  to  some  of  the  instructions  *T)ecause 
given  in  the  absence  of  defendant's  counsel."  This  is  not 
sufficient  considering  the  manner  in  which  exceptions  are 
filed.  They  raise  questions  of  law,  not  of  fact,  and  it  should 
have  appeared  as  a  statement  or  recital  of  fact  in  the  bill  of 
exceptions  in  some  form  other  than  by  embodying  that  re- 
cital in  an  exception,  presimiably  drafted  by  the  defendant's 
counsel. 

The  use  of  improper  language  by  plaintiff's  counsel  to  the 
jury  is  assigned  as  error.  Some  of  the  language  employed 
was  very  objectionable.  It  is  a  question  whether  the  more 
objectionable  remarks  are  properly  presented  for  our  ruling 
in  the  bill  of  exceptions.    One  is  presented  in  this  way: 

"Defendant's  counsel  objects  and  excepts  to  Mr.  Hood 
stating  to  the  jury  that  'Hi  Goddard  can  spend  a  thousand 
dollars  to  their  hundred.'  By  the  court:  The  jury  will  dis- 
regard the  statement" 
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The  next,  however,  purports  to  be  quoted  from  Mr.  Hood 
and  is  as  follows: 

"Mr.  Hood :  Half  the  money  spent  in  this  litigation  would 
heal  the  wound  he  has  made  in  the  financial  standing  and 
position  of  these  people  in  the  world.  He  would  not  pay 
them,  but  rather  spend  it  on  lawyers.  The  time  may  come 
when  you  will  come  up  against  the  power  of  money.  (Ob- 
jected to  by  defendant.  Defendant  asks  to  have  taken  down 
and  for  ruling  of  court  Exception  to  language.)  By  the 
court:  The  jury  will  disregard  that.  By  Mr.  Hood:  I  say 
the  time  will  come  when  you  will  come  up  against  a  man 
like  Hi  Goddard,  and  you  know  what  kind  of  treatment  you 
wiU  receive,  and  the  only  hope  of  a  man  situated  like  Neur 
meister  is  in  a  jury  of  twelve  men  selected  from  the  ordinary 
walks  of  life." 

The  use  of  such  language  to  a  jury  cannot  be  too  severely 
censured.  It  is  not  argument.  It  is  rather  insinuation  preg- 
nant with  unfair  suggestion.  The  restraints  of  self-respect 
and  the  rules  of  forensic  argument  alike  forbid  it  The  field 
for  argument  and  illustration  is  broad  and  inviting.  Berry 
V.  State,  10  Ga.  511,  522.  There  is  no  justification  or  excuse 
for  leaving  it  and  selecting  instead  improper  suggestions. 
But  the  use  of  such  language  was  disapproved  by  the  trial 
court  instructing  the  jury  to  disregard  it,  although  not  as 
vigorously  and  clearly  as  we  would  have  desired.  The  circuit 
court  would  have  been  justified  in  granting  a  new  trial  had 
he  believed  that  such  language  had  its  intended  effect  upon 
the  jury ;  but  for  us  now  to  reverse  this  judgment  for  that 
reason  would  be  to  visit  the  consequences  of  coimsel's  indis- 
cretion upon  his  unfortunate  client,  which  by  reason  of  the 
disapproval  of  the  language  by  the  trial  court  and  its  refusal 
to  grant  a  new  trial  we  are  not  inclined  to  do.  Andrews  v. 
C,  M.  &  8t.  P.  B.  Co.  96  Wis.  348,  71  N.  W.  372 ;  Mac- 
CaHhy  v.  Whitcomb,  110  Wis.  113,  124,  85  K  W.  707. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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ScHUXTZ,  Guardian  ad  litem.  Respondent,  vs.  La  Obosse 
City  Railway  Company,  Appellant 

October  17— November  5,  1907. 

Master  and  servant:  Injuries  by  servant  to  third  persons:  Evidence: 
Scope  of  employment:  Appeal  and  error:  A4Jirmance  and  re- 
versal: Damages:  Proximate  cause:  Excessive  damages, 

1.  In  an  action  by  a  minor  for  injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  while  the  evi- 
dence, stated  in  the  opinion,  tended  to  cast  doubt  upon  plaint- 
iff's testimony  as  to  being  kicked  by  such  servant  while  acting 
within  the  scope  of  his  employment,  a  verdict  for  plaintiff  is 
held  to  be  so  supported  by  credible  evidence  as  to  facts  not  in- 
trinsically improbable  as  to  prevent  a  reversal. 

2.  In  an  action  by  a  minor  for  injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  the  evidence, 
stated  in  the  opinion,  is  held  to  be  sufficient  to  sustain  a  finding 
that  the  kick  was  the  proximate  cause  of  plaintiff's  condition 
complained  of. 

3.  In  an  action  by  a  minor  for  injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  while  the  evi- 
dence failed  to  show  with  certainty  any  serious  permanent  in- 
jury, the  court  upon  the  whole  evidence  was  unable  to  say  that 
$3,266.66,  the  damages  assessed  by  the  jury,  were  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

This  action  was  commenced  November  14,  1905,  to  re- 
cover damages  for  personal  injury  alleged  to  have  been  sus- 
tained by  the  plaintiff  being  kicked  from  the  defendant's 
car  May  18,  1905,  by  one  of  the  servants  of  the  defendant 
while  acting  within  the  scope  of  his  employment.  Tho  an- 
swer was  a  general  denial.  At  the  close  of  the  trial  the 
jury  returned  a  general  verdict  wherein  they  found  for  the 
plaintiff  and  assessed  his  damages  at  $3,266.66.  Judgment 
was  thereupon  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  amount  stated  and  costs.  Thereupon 
the  defendant,  before  the  adjournment  of  the  term  at  wliicli 
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the  cause  was  tried,  moved  the  court  in  writing  to  set  aside 
and  vacate  said  judgment  and  set  aside  and  vacate  said  ver- 
dict and  grant  a  new  trial  upon  the  minutes  of  the  court,  for 
the  reasons  that  the  court  erred  in  denying  its  motion  for  a 
nonsuit  or  to  direct  a  verdict  for  the  defendant,  or  in  not 
holding  that  the  verdict  is  contrary  to  the  evidence,  in  ad- 
mitting evidence  and  rejecting  evidence,  and  because  the 
damages  are  excessive,  which  motion  was  in  all  things  denied 
and  overruled.  From  the  judgment  so  entered  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  Woodvxird  &  Lees, 
and  oral  argument  by  0.  M.  Woodward. 

For  the  respondent  there  was  a  brief  by  A.  E.  Bleelcman, 
Jr.,  and  Humphrey  Barton,  and  oral  argument  by  Mr. 
Barton. 

Cassoday,  C.  J.  1.  We  find  no  reversible  error  in  ad- 
mitting or  rejecting  testimony  nor  in  charging  or  refusing  to 
charge  the  jury.  In  fact  there  is  no  sferious  claim  that  the 
judgment  should  be  reversed  on  any  such  ground.  The  prin- 
cipal contention  of  the  defendant  is  that  the  judgment  should 
be  reversed  because  upon  the  whole  evidence,  and  particularly 
upon  the  lack  of  proof  that  the  man  charged  with  inflicting 
the  injury  was  at  the  time  a  servant  of  the  defendant  acting 
within  the  scope  of  his  employment,  and  the  overwhelming 
presumption  from  admitted  facts,  the  assault  upon  the 
plaintiff,  if  committed  at  all,  was  not  for  the  purpose  of  pro- 
tecting the  defendant's  property  from  trespass.  Upon  those 
questions  the  court  charged  the  jury,  at  the  request  of  the 
defendant: 

"If  you  find  from  all  the  evidence  that  the  plaintiff  was 
kicked  at  the  time  and  place  alleged,  and  that  the  person  who 
kicked  him  was  an  employee  of  the  defendant  street  car 
company,  you  must  find  in  favor  of  the  defendant,  unless 
you  also  find  th^t  such  person  was  at  the  time  acting  in  the 
scope  of  his  employment     If  you  find  that  such  person  did 
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the  act  complained  of  because  of  his  savage  and  brutal  diflr 
position  or  because  of  a  grudge  or  hatred  of  the  plaintiff,  and 
not  for  the  purpose  of  protecting  defendant's  property  or  car- 
rying out  any  duty  which  he  owed  to  defendant  by  reason 
of  his  employment,  then  such  person  was  not  acting  within 
the  scope  of  his  employment,  and  your  verdict  should  be 
for  the  defendant." 

The  situation  and  business  of  the  defendant  at  the  place 
where  the  alleged  assault  was  made,  as  shown  by  the  evi- 
dence, is  stated  by  its  counsel  to  the  effect  that  it  was  at  the 
north-side  car  bam,  situated  about  one  mile  north  from  the 
south-side  bam,  where  the  power  house  and  main  bam  were 
located  and  where  cars  in  constant  use  were  kept  and  repairs 
made  and  to  which  men  reported ;  that  no  office,  shop,  or  re- 
pair men  or  other  employees  were  stationed  at  the  north-side 
barn,  which  was  used  solely  as  a  storage  place  for  cars  not 
in  regular  and  constant  use ;  that  motormen  and  conductors 
had  nothing  to  do  with  cars  stored  there,  and  had  no  occasion 
to  go  there  except  to  shove  in  cars  which  were  no  longer  re- 
quired for  immediate  service  and  to  take  them  out  and  away 
when  needed  for  service;  that,  when  extra  cara  or  trailers 
were  needed  for  public  service,  a  motor  car  was  sent  from 
the  south-side  bam  to  take  them  out  and  bring  them  down 
to  put  in  service.  When  no  longer  needed,  a  motor  car  was 
sent  back  with  them  and  they  were  put  in  the  north-side  bam, 
which  was  usually  done  at  the  dose  of  the  day's  work ;  other- 
wise neither  motormen  nor  conductors  had  anything  to  do  at 
that  north-side  bam.  Cars  going  north  passed  in  front  of 
that  bam  every  ten  minutes,  and  any  employee  of  the  de; 
fendant  having  occasion  to  go  to  that  bam  or  north  of  it  had 
the  privilege  of  riding  free  upon  such  cars.  Jn  charging  the 
jury  as  to  what  took  place  at  the  time  of  the  allied  injury 
the  court  stated : 

"There  is  evidence  tending  to  show  that  there  were  three 
men  about  the  car  in  question  and  that  each  man  was  dressed 
in  a  blue  uniform  and  each  wore  a  blue  cap;  that  the  three 
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men  were  pushing  the  car  part  of  the  time  in  question ;  that 
the  plaintiff  went  upon  the  car  and  was  standing  there  when 
one  of  these  three  men  went  upon  the  car  and  kicked  the 
plaintiff  and  caused  him  to  fall  to  the  ground  from  the  posi- 
tion where  he  had  been  standing.  There  is  evidence  on  the 
part  of  the  servants  and  employees  of  the  defendant  railway 
company  tending  to  prove  that  the  witnesses  who  were  called 
upon  the  part  of  the  defendant  were  the  only  persons  en- 
gaged at  any  time  on  the  18th  of  May,  1905,  in  and  about 
the  handling  or  running  of  cars  on  what  is  known  as  the 
Xorth  Side,  during  the  18th  day  of  May,  1905,  or  about  that 
time,  and  each  one  of  these  witnesses  testifies  that  no  one  of 
them  kicked,  or  in  any  manner  removed,  the  plaintiff  from 
any  car  whatsoever." 

The  plaintiff  was  only  a  little  more  than  eight  years  of  age 
at  the  time  of  the  alleged  injury.  He  testified  to  the  effect 
that  between  4  and  5  o'clock  on  the  afternoon  of  May  18, 
1905,  he  went  to  the  north-side  bam  in  question;  that  the 
bam  doors  were  then  open;  that  after  about  half  an  hour 
three  men  in  blue  uniforms,  like  street-car  men,  came  walk- 
ing up  from  South  La  Crosse  and  moved  some  of  the  cars 
out  onto  the  track;  that  as  they  were  pushing  one  of  them 
back  into  the  bam  the  plaintiff  got  onto  the  running  board 
on  the  south  side  and  was  kicked  off  by  one  of  the  three  men 
mentioned.  The  plaintiff  was  corroborated  by  another  boy, 
who  was  twelve  years  of  age  at  the  time,  and  by  still  another 
boy,  who  was  thirteen  years  of  age  at  the  time,  who  saw  the 
plaintiff  fall  off  the  car  and  onto  the  ground  but  did  not  see 
the  kicking.  One  of  them  testified  that  when  the  plaintiff 
was  kicked  he  said  nothing  and  made  no  outcry.  The  tes^ 
timony  of  the  plaintiff  and  the  members  of  his  family  tended 
to  prove  that  when  the  plaintiff  got  home  that  evening  he  was 
lame;  that  when  asked  what  was  the  matter  he  said  he  got 
hurt;  that  nevertheless  he  was  then  sent  by  his  mother  for 
some  goods  to  a  store  six  blocks  away;  that  the  alleged  in- 
jury was  on  Thursday;  that  he  continued  lame  and  com- 
plained of  pain  until  Sunday,  when   in  bathing  him  his 
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mother  casually  discovered  a  black  and  blue  spot  on  his  hip, 
and  when  asked  how  he  got  it  he  stated  for  the  first  time 
that  he  had  been  kicked;  that  he  continued  to  grow  worse, 
but  no  physician  was  called  until  about  three  months  after 
the  alleged  injury.  No  complaint  was  made  to  the  defend- 
ant until  about  the  1st  day  of  November,  1905,  when  the 
plaintiff's  attorney  made  claim  for  damages.      ^ 

There  is  some  discrepancy  between  the  plaintiffs  witnesses 
as  to  the  precise  circumstances  under  which  the  alleged 
kicking  took  place.  One  of  the  rules  of  the  defendant  in 
evidence  is  that  "any  person  caught  stealing  a  ride  on  a  car 
must  never  be  pushed  therefrom  while  it  is  in  motion-"  The 
several  conductors  and  motormen  of  the  defendant  and  other 
oflBcials  and  employees  of  the  company  gave  testimony  tend- 
ing to  prove  that  no  such  kicking  was  likely  to  have  occurred, 
but  their  testimony  was  all  of  a  negative  character,  as  none 
of  such  witnesses  claimed  to  have  been  present  at  the  time 
and  place  of  the  alleged  kicking.  While  there  is  much  evi- 
dence tending  to  cast  doubt  upon  the  testimony  of  the  plaint- 
iff as  to  being  kicked  by  a  servant  of  the  defendant  while 
acting  within  the  scope  of  his  employment,  yet  we  cannot 
say  as  a  matter  of  law  that  the  finding  of  the  jury  in  that 
respect  is  not  supported  by  credible  evidence  as  to  facts  not 
intrinsically  improbable.  Hardy  v.  Milwavkee  St.  R.  Co. 
89  Wis.  183,  61  N.  W.  771 ;  Adam^  v.  C.  £  N.  W.  R.  Co. 
89  Wis.  645,  62  N.  W.  525 ;  Lee  v.  C,  St.  P.,  M.  &  0.  R. 
Co.  101  Wis.  352,  361,  77  N.  W.  714;  Boding  v.  Miltuaukee 
E.  R.  ii.  L.  Co.  105  Wis.  480,  81  N.  W.  861. 

2.  The  question  recurs  whether  the  kick  mentioned  caused 
the  injury  complained  of.  The  medical  testimony  on  the 
part  of  the  plaintiff  was  given  by  Dr.  Egan,  who  was  first 
called  to  attend  the  plaintiff  as  a  physician  April  12,  1906, 
nearly  a  year  after  the  alleged  injury.  He  found  the  plaint- 
iff complaining  of  pain  in  his  right  hip,  the  one  that  he 
claimed  was  kicked,  and  upon  examination  he  found  a  large 
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tubercular  abscess  on  the  anterior  surface  on  the  right  side, 
which  he  opened  and  let  the  pus  out,  and  he  testified  as  an 
expert  to  the  effect  that  such  blow  or  kick  sustained  May  18, 
1905,  might  cause  such  a  condition  and  probably  would  be 
the  producing  cause,  in  the  instant  case,  in  the  absence  of  any 
other  known  cause.  Such  evidence  seems  to  be  suflScient  to 
sustain  a  finding  that  such  kick  was  the  proximate  cause  of 
the  plaintiff's  condition  complained  of. 

3.  Counsel  contends  that,  in  any  view  of  the  case,  the  dam- 
ages are  excessive.     The  plaintiff  was  only  eight  years  of 
age  at  the  time  of  his  alleged  injury.     The  court  properly 
charged  the  jury  that  the  plaintiff  was  not  entitled  to  any- 
thing for  loss  of  earnings  or  wages  up  to  the  time  he  became 
twenty-one  years  of  age,  for  the  simple  reason  that  the  same 
belonged  to  his  father.    The  court  further  charged  the  jury 
that,  in  order  to  recover  damages  on  the  ground  that  such 
injury  was  permanent,  the  evidence  must  show  such  perma- 
nency with  reasonable  certainty  and  that  such  permanency 
will  continue  after  the  plaintiff  has  become  twenty-one  years 
of  age.    The  defendant  contends  that  there  is  no  evidence  to 
support  a  finding  of  permanent  injury.     The  plaintiff's  ex- 
pert, Dr.  Egan,  had  treated  the  plaintiff  for  five  months  at 
the  time  of  the  trial.    He  testified  to  the  effect  that  the  plaint- 
iff was  not  yet  on  his  feet,  but  was  getting  better ;  that  he 
had  had  no  pain  for  weeks;  that  he  thought  the  plaintiff 
would  be  able  eventually  to  get  on  his  feet ;  that  he  had  im- 
proved much  more  rapidly  and  with  much  better  results 
than  he  had  expected ;  that  in  the  beginning  it  looked  very 
serious,  but  did  not  look  so  serious  at  the  time  of  the  trial ; 
that  the  limb  is  a  little  larger  than  the  other  by  reason  of  the 
swelling  produced  by  the  disease  itself;  that  the  natural 
course  of  the  disease  was  to  cause  a  little  shortening  of  the 
limb;  that  he  could  not  say  as  to  the  probabilities  of  his 
having  full  movement  of  the  hip  joint,  but  he  thought  the 
plaintiff  would  have  fairly  good  motion  of  the  joint;  that 
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the  results  of  the  treatment  had  been  good;  that  tho  limb 
would  not  be  shortened  more  than  an  inch;  that  the  inter- 
ference of  motion  would  not  be  so  much  but  that  he  could 
get  aronnd  all  right  The  ifiost  favorable  view  of  the  evi- 
dence fails  to  show  with  certainty  any  serious  permanent 
injury,  but  upon  the  whole  evidence  we  are  unable  to  say 
that  the  damages  assessed  by  the  jury  are  excessive. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
fimied. 


BoEUREB,  Respondent,  vs.   Jueroens  &  Andeesow  Com- 
pany, Appellant. 

October  18 — November  5,  1907. 

Pleading:  Complaint:  Construction:  Cause  of  action  alleged:  Contract 
or  tort?  Demurrer:  Common  carrier:  Negligence:  Proximate 
cause  of  injury. 

1.  Where  a  given  default  may  constitute  both  a  breach  of  contract 

and  a  tort,  in  construing  a  complaint  containing  apt  aUega- 
tions  charging  a  default  in  both  aspects  the  true  and  logical 
test  is:  If  from  the  whole  complaint  it  appears  that  the  con- 
tract is  alleged  chiefly  or  wholly  by  way  of  necessary  induce- 
ment in  order  to  show  the  existence  of  a  duty,  and  the  em- 
phasis is  laid  upon  wilful  or  wrongful  disregard  of  this  duty, 
intent  to  charge  a  tort  la  to  be  Inferred,  while  if  the  contract 
appears  to  be  stated  as  the  basis  of  the  action,  and  the  em- 
phasis is  laid  not  upon  the  wUful  and  negligent  breach  of  duty, 
but  upon  default  in  carrying  out  the  contract,  then  the  Intent 
is  to  charge  a  mere  breach  of  contract. 

2.  In  an  action  against  a  manufacturing  Jeweler  to  whom  Jewels 

had  been  sent  for  repair  it  was  alleged  in  the  complaint  that 
plaintiff's  damages  arose  from  the  defendant's  failure  to  state 
the  value  of  the  goods,  according  to  custom,  when  the  package 
was  delivered  to  an  express  company  to  transport  to  plaintiff. 
Held,  that  such  failure  could  only  be  the  proximate  cause  by 
reason  of  the  fact  that  plaintiff  lost  or  was  deprived  of  some 
remedy  against  the  express  company  because  the  value  was  not 
stated. 
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3.  In  such  case,  if  the  express  company  owed  the  same  degree  of 

care  to  the  plaintiff  whether  the  value  was  stated  or  not,  then 
the  omission  to  state  the  value  deprived  the  plaintiff  of  no 
remedy  against  the  express  company  and  could  not  be  the 
cause  of  any  damage. 

4.  In  such  case,  there  being  no  allegation  that  defendant  had  en- 

tered into  any  contract  limiting  the  liability  of  the  express 
company,  under  the  general  rule  of  law  that  express  companies, 
being  common  carriers,  in  the  absence  of  contract  limiting  their 
liability  are  insurers  of  the  safe  delivery  of  goods  which  they 
receive  for  carriage,  the  complaint  is  held  not  to  show  any  act 
or  default  on  the  part  of  the  defendant  which  proximately 
caused  any  damage  to  the  plaintiff. 

Appeai.  from  an  order  of  the  circuit  court  for  Monroe 
county:  J.  J.  Fbuit,  Circuit  Judge.    Reversed, 

This  is  an  appeal  from  an  order  overruling  a  general  de- 
murrer to  the  complaint.  The  complaint,  after  alleging  that 
the  defendant  was  and  is  an  Illinois  corporation  located  at 
Chicago  and  engaged  in  the  business  of  manufacturing  jew- 
elry and  mounting  precious  stones,  charges  that  on  November 
7,  1905,  the  plaintiff  owned  certain  diamond  rings  and  other 
jewelry  of  the  value  of  $367.50,  and  on  that  day,  at  the  re- 
quest of  the  defendant  and  believing  that  the  defendant 
would  exercise  care  and  diligence  in  handling  the  same,  sent 
them  by  express  to  the  defendant  for  the  purpose  of  having 
them  repaired  and  remounted  by  the  defendant,  and  that 
defendant  received  the  same  knowing  their  value  and  became 
a  bailee  thereof  for  hire.  The  complaint  then  proceeds  as 
follows: 

"That  at  the  time  of  the  sending  and  delivery  of  said  goods 
to  the  defendant,  as  aforesaid,  it  was  and  for  a  long  time 
has  been  and  now  is  the  custom  in  the  jewelry  trade  to  have 
packages  of  such  value  marked  and  valued  at  the  sum  of  $50 
or  more,  and  at  a  sum  approximating  true  value,  in  order  to 
insure  greater  care  and  vigilance  in  the  transportation,  hand- 
ling, and  carrying  of  such  packages  by  express  companies, 
and  in  order  to  insure  reimbursement  to  the  owner  for  the 
value  thereof  in  case  of  loss  or  destruction  in  transit,  all  of 
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which  custom  and  usage  defendant  well  knew  and  under- 
stood and  was  bound  to  observe,  and  that  defendant  well 
knew,  as  the  fact  is,  that  it  is  a  rule  of  express  companies 
that,  when  packages  are  so  valued,  to  take  greater  care  in  the 
carriage  of  the  same  and  for  the  safe  and  prompt  delivery 
thereof,  and  that  when  so  valued  the  express  companies  are 
insurers  of  the  safe  delivery  thereof,  and,  in  case  of  loss  or 
destruction  in  transit,  are  bound  to  reimburse  the  owner  for 
the  value  so  placed  thereon,  and  that  this  defendant  at  the 
time  of  soliciting  the  business  impliedly  represented  and 
agreed  to  and  with  plaintiff  (and  that  it  was  a  part  of  the 
contract  or  terms  of  said  bailment)  that  it  would,  through  its 
officers,  employees,  or  servants,  mark  and  value  all  returned 
packages  at  their  just  and  reasonable  value,  and  that  this 
plaintiff  in  sending  said  goods  to  and  intrusting  the  defend- 
ant with  the  possession  of  said  goods  relied  upon  said  repre- 
sentation and  agreement,  and  that  it  then  and  there  became 
and  was  the  duty  of  the  defendant,  when  attempting  to  re- 
turn or  redeliver  said  goods  to  the  plaintiff  after  repairing 
and  mounting  the  same,  to  cause  the  package  containing  the 
same  to  be  valued  at  its  just  and  true  value  and  to  mark  the 
same  accordingly,  and  to  communicate  its  true  value  to  the 
express  company  when  delivered  to  such  company  for  car- 
riage, and  to  take  from  said  express  company  its  written  re- 
ceipt, wherein  said  value  would  be  truly  stated,  and  to  use 
care,  diligence,  and  precaution  in  securing  and  insuring  the 
safe  return  of  said  goods  to  the  plaintiff.  But  the  plaintiff 
alleges,  upon  information  and  belief,  that  the  defendant, 
wholly  neglecting  and  disregarding  his  duty,  obligation,  and 
agreement  in  that  behalf,  on  or  about  the  11th  day  of  IsTo- 
vember,  1905,  carelessly  and  negligently,  and  in  violation  of 
its  said  representations  and  agreement  with  plaintiff  and 
without  plaintiff's  knowledge,  delivered  the  package  contain- 
ing and  inclosing  all  of  said  articles  of  rings,  jewelry,  and 
gems  to  the  United  States  Express  Company,  at  Chicago, 
Illinois,  for  carriage  and  delivery  to  the  plaintiff  at  Viroqua, 
Wisconsin,  without  causing  the  same  to  be  marked  or  valued 
at  any  sum  whatever  and  without  communicating  to  said  ex- 
press company,  its  officers,  messengers,  or  agents,  tlie  true 
value  thereof,  or  any  value.  That  by  reason  of  said  defend- 
ant's negligence  and  breach  of  duty  in  such  respect  the  said 
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articles  were  never  at  any  time  delivered  to  or  received  by 
the  plnintiff,  but  that  the  same  were  lost,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $367.50." 

For  the  appellant  there  were  briefs  by  Highee  &  Higbee, 
and  oral  argmnent  by  J,  E,  Highee. 

C.  T7.  Graves  and  B,  B.  Graves,  for  the  respondent 

WiNSLOw,  J.  The  question  whether  this  complaint  is  in 
contract  or  tort  was  somewhat  discussed  upon  the  argument 
and  may  admit  of  some  doubt.  It  will  be  noticed  that  a  con- 
tract of  bailment  is  set  forth,  and  it  is  alleged  that  one  of  the 
implied  provisions  of  the  contract  was  that  the  value  of  the 
package  should  be  marked  upon  it  when  delivered  to  the  ex- 
press company  for  carriage  upon  its  return,  but  that  the  de- 
fendant failed  and  neglected  so  to  do.  From  these  allega- 
tions it  is  argued  that  the  complaint  is  plainly  on  contract ; 
but  it  is  also  to  be  noticed  that  the  defendant's  default  is 
characterized  as  a  negligent  and  careless  disregard  of  duty, 
and  that  the  damage  to  the  plaintiff  was  the  result  of  such 
negligence  and  breach  of  duty — expressions  which  are  more 
appropriate  to  the  statement  of  a  tort  than  to  the  statement  of 
a  mere  breach  of  contract. 

Where  a  given  default  may  constitute  both  a  breach  of 
contract  and  a  tort,  and  the  complaint  contains  apt  allega- 
tions charging  the  default  in  both  aspects,  the  question  as  to 
how  the  complaint  should  be  construed  becomes  sometimes 
difficult  The  true  and  logical  test  would  seem  to  be  that  if 
it  appears  by  the  whole  complaint  that  the  contract  is  al- 
leged chiefly  or  wholly  by  way  of  necessary  inducement  in 
order  to  show  the  existence  of  a  duty,  and  the  emphasis  is  laid 
upon  wilful  or  wrongful  disregard  of  this  duty,  the  intent  is 
to  charge  a  tort;  while  if  the  contract  appears  to  be  stated  as 
the  basis  of  the  action,  and  the  emphasis  is  laid  not  upon  the 
wilful  or  negligent  breach  of  duty,  but  upon  default  in  car- 
rying out  the  contract,  the  intent  is  to  charge  a  more  breach 
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of  contract.  The  question  has  frequently  arisen  in  actions 
against  common  carriers  where  it  becomes  necessary  to  set 
forth  the  contract  of  carriage  in  order  to  show  that  the  de- 
fendant was  charged  with  the  responsibilities  of  a  common 
carrier,  and  the  rule  above  stated  seems  to  be  the  fair  result 
of  the  authorities.  Brown  v.  C,  M,  &  St.  P.  R.  Co.  54  Wis. 
342,  11  K  W.  356,  911]  Bideout  .v.  M.,  L.  S.  &  IF.  B.  Co. 
81  Wis.  237,  51  E".  W.  439;  McKeon  v.  C,  M.  &  St.  P.  B. 
Co.  94  Wis.  477,  69  N.  W.  175.  Practically  the  same  prin- 
ciple has  been  applied  to  an  action  by  a  patient  against  a 
physician  for  malpractice.  Nelson  v.  Hcunnngtonj  72  Wis. 
591,  40  N.  W.  228.  It  does  not  become  necessary  to  classify 
this  complaint  upon  this  appeal,  for  the  reason  that  whether 
it  be  construed  as  upon  contract-  or  on  tort  the  sole  material 
question  presented  is  whether  it  appears  therefrom  that  the 
defendant's  failure  to  state  the  value  of  the  goods  according 
to  the  custom  when  it  delivered  the  package  to  the  express 
company  was  the  proximate  cause  of  any  damage  to  the 
plaintiff. 

It  could  only  be  such  proximate  cause  by  reason  of  the 
fact  that  the  plaintiff  lost  or  was  deprived  of  some  remedy 
against  the  express  company  because  the  value  was  not  stated. 
If  the  express  company  owed  the  same  degree  of  care  to  the 
plaintiff  in  the  transportation  of  the  goods  whether  the  value 
was  stated  or  not,  then  the  omission  to  state  the  value  has 
deprived  the  plaintiff  of  no  remedy  against  the  express  com- 
pany and  cannot  be  the  cause  of  any  damage.'  The  general 
rule  of  law  is  that  express  companies  are  common  carriers, 
and  in  the  absence  of  contract  limiting  their  liability  are  in- 
surers of  the  safe  delivery  of  goods  which  they  receive  for 
carriage.  12  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  546;  Mar- 
slioLl  V.  Am.  Exp.  Co.  7  Wis.  1.  It  is  not  alleged  that  there 
is  any  custom  by  virtue  of  which  the  stating  of  the  value  of 
the  goods  enlarges  their  liability.  It  cannot  be  assrmied,  in 
the  absence  of  allegation,  that  the  defendant  entered  into  any 
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contract  limiting  the  liability  of  the  carriers.  Hence  the 
complaint  fails  to  show  any  act  or  default  on  the  part  of  the 
defendant  which  proximately  caused  any  damage  to  the 
plaintiff. 

By  the  Court. — Order  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 


State  Bank  of  La  Cbossb,  Eespondent,  vs.  Bienfano, 

imp.,  Appellant. 

October  18— November  5,  1907. 

Appeal  and  error:  Findings,  when  disturbed:  Fraudulent  convey- 
ances: Or  ant  to  one  person,  consideration  paid  by  another: 
Statutes:  Construction:  Judgments  irresponsive  to  facts  proved: 
Land  contracts:  Vesting  of  title:  Executions:  Pleadings:  Buf- 
flciency:  Remedies  of  creditors:  Action  to  establish  a  trust: 
Procedure, 

1.  Findings  as  to  a  debtor's  fraudulent  intent  In  procuring  convey- 

ance of  described  real  estate  direct  to  a  third  party  and  that 
party's  participation,  and  that  the  conveyance  was  made  and 
taken  in  secret  trust  for  the  debtor,  are  held  not  to  be  against 
the  clear  preponderance  of  the  evidence. 

2.  Under  sec  2320,  Stats.  (1898) — providing  for  the  case  of  an  at- 

tempted conveyance  by  a  debtor  to  a  third  person,  and  declar- 
ing that  when  such  conveyance  is  fraudulent  it  shall  be  void; 
that,  at  least  as  to  attacking  creditors,  the  title  still  remains 
within  the  reach  of  any  specific  liens  unaffected  by  the  convey- 
ance, and  that  the  right  of  each  creditor  acquiring  such  lien  Is 
the  same  as  if  the  conveyance  had  not  been  made, — an  execu- 
tion when  levied  becomes  a  lien,  and  a  sale  thereunder  conveys 
all  the  interest  in  the  premises  which  the  debtor  would  have 
had  in  the  absence  of  such  conveyance,  and  hence  the  only  aid 
needed  from  a  court  of  equity  is  In  removing  the  apparent 
cloud  caused  by  the  fraudulent  conveyance. 

3.  In  case  of  conveyances  falling  under  sec.  2078,  Stats.  (1898) — 

providing  that  a  grant  to  one  person  upon  a  valuable  consid- 
eration paid  by  another  vests  the  title  completely  in  the  person 
named  as  grantee,  and  that  no  trust  results  in  favor  of  the 
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person  paying  the  consideration,  except  that  "such  conveyance 
■hall  be  presumed  fraudulent  as  against  the  creditors  of  the 
person  paying  the  consideration  and,  when  a  fraudulent  intent 
is  not  disproved,  a  trust  shall  result  in  favor  of  such  creditors 
to  the  extent  that  may  be  necessary  to  satisfy  their  Just  de- 
mands,"— ^no  title,  legal  or  equitable,  vests  in  the  debtor,  and 
no  lien  upon  the  property  can  be  acquired  by  the  docketing  of 
Judgment  or  levying  of  attachment  or  execution,  nor  can  any 
interest  be  conveyed  by  an  execution  sale. 

4.  Under  said  sec.  2078  the  debtor  owns  nothing,  but  the  grantee 

holds  the  entire  title  as  a  trustee  in  favor  of  the  creditors  ex- 
isting at  the  time  of  the  conveyance,  and  in  favor  of  all  of  them, 
so  that  none  can  acquire  preference  over  any  other. 

5.  Under  said  sec.  2078  the  right  of  such  creditors  is  not  against 

the  land,  but,  at  the  suit  of  all  or  any  one  for  all,  to  charge  the 
grantee  with  a  trust,  and  that  only  to  the  extent  necessary  to 
satisfy  their  Just  demands. 

6.  In  an  action  to  subject  real  estate  to  the  lien  of  his  Judgment, 

brought  by  a  Judgment  creditor  whose  execution  had  been  re- 
turned unsatisfied,  in  behalf  of  himself  and  all  other  Judgment 
creditors  of  the  debtor  whose  executions  should  have  been 
returned  unsatisfied  and  who  should  thereafter  come  in  and 
seek  relief  by  contributing  to  the  expense  of  the  action,  the 
Judgment  declared  plalntifC's  Judgment  a  lien  upon  the  land  and 
authorized  sale  of  it  on  execution.  The  findings,  and  more 
clearly  the  evidence,  showed  that  the  Judgment  debtor  never 
owned  the  land  and  never  conveyed  it  to  B.,  who  held  the  title, 
but,  on  the  contrary,  that  B.'s  grantor  conveyed  the  land  to  B. 
for  a  valuable  consideration  paid  by  the  Judgment  debtor;  that 
the  fraudulent  intent  against  creditors  declared  by  sec.  2078, 
Stats.  (1898),  had  not  been  effectively  disproved;  that  the  value 
of  the  land  was  largely  in  excess  of  plaintiffs  claim;  and  that 
there  were  other  creditors  of  the  Judgment  debtor  who  were 
such  at  the  time  of  the  conveyance.  Held,  that  the  Judgment 
was  wholly  irresponsive  to  the  facts  established,  and  erroneous. 

7.  In  such  case  the  conclusion  that  the  transaction  whereby  B.  ac- 

quired title  fell  within  sec.  2078,  Stats.  (1898),  was  not  averted 
by  the  fact  that  before  the  conveyance  the  Judgment  debtor 
had  obtained  the  right  to  purchase  in  his  own  name  by  a  writ- 
ten agreement. 
[8.  It  seems  that  under  an  ordinary  land  contract  which  contem- 
plates a  presently  executed  sale,  although  the  payment  of  part 
of  the  consideration  and  the  actual  conveyance  may  still  be 
executory,  or  where  some  portion  of  the  purchase  price  is  paid 
and  possession  delivered,  there  arises  at  least  an  equitable  title 
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upon  v.'hirh  the  Hen  of  a  Jud^r^ent  may  rest,  and  which  may  be 
reached  by  an  execution  after  it  has  been  fraudulently  con- 
Teyed  to  a  third  person  either  by  the  debtor  or  by  a  colorable 
conveyance  from  another.] 
9.  A  mere  contract  to  sell  and  purchase  at  some  time  in  the  future, 
in  no  wise  executed  either  by  the  payment  of  any  of  the  pur- 
chase price  or  by  delivery  of  possession,  does  not  vest  any  title 
in  the  proposed  purchaser  which  can  be  subject  to  the  lien  of  a 
Judgment  or  be  reached  by  execution  after  it  has  been  conveyed 
In  fraud  of  creditors. 

10.  Such  contract  at  most  gives  the  vendee  a  right  of  action  upon  his 

contract,  which  does  not  reach  the  dignity  of  an  interest  in  the 
property,  legal  or  equitable,  until  he  performs  at  least  in  part. 

11.  Whether  a  written  agreement  is  to  be  deemed  one  of  present  sale, 

or  merely  for  sale  in  the  future,  depends  upon  the  intent  of  the 
parties,  which  must  be  gleaned  from  the  instrument  itself,  and, 
in  case  of  ambiguity,  from  any  surrounding  conduct  or  circum- 
stances. 

12.  A  contract  relating  to  lands  (wherein  by  Its  terms  A.  does  not 

presently  sell,  but  agrees  to  sell  at  some  time  within  thirty 
days,  and  B.  does  not  declare  that  he  purchases,  but  that  at 
some  time  within  thirty  days,  upon  conveyance,  he  will  pay 
the  proposed  purchase  price,  and  under  which  B.  took  no  pos- 
session until  some  four  days  after  the  agreement  for  purchase 
was  made;  which  contract  was  in  some  parts  abandoned  by  both 
parties  thereto,  and,  upon  the  day  of  the  actual  conveyance,  the 
minds  of  the  parties  met  upon  new  terms  of  sale,  whereby,  in 
consideration  of  B.'s  payment,  conveyance  was  made  to  C.)  la 
plainly  prospective  in  its  terms,  and,  when  the  conveyance  was 
actually  made  to  C,  the  deed  in  no  sense  conveyed  to  C.  any  in- 
terest in  the  lands,  legal  or  equitable,  belonging  to  B.,  but  did 
convey  A.'8  complete  title  to  C.  for  a  consideration  wholly  paid 
by  B. 

13.  In  an  action  by  a  Judgment  creditor  to  reach  real  estate  al« 

leged  to  have  been  conveyed  in  fraud  of  creditors,  the  com- 
plaint, while  expressly  praying  that  the  conveyance  be  set  aside 
and  the  plaintiff's  Judgment  decreed  a  lien  upon  the  property, 
also  contained  allegations  of  all  the  facts  necessary  to  establish, 
under  sec.  2078,  Stats.  (1898),  a  trust  in  B.  in  favor  of  the 
plaintifT.  together  with  all  other  creditors  existing  at  the  date 
of  the  conveyance,  and  declared  that  the  suit  was  brought  in 
behalf  of  plaintifF  and  all  other  creditors,  although  it  attempted 
to  limit  the  benefits  to  accrue  to  other  Judgment  creditors,  and 
prayed  for  such  other  and  further  relief  as  might  be  Just  and 
equitable.     There  was  prima  facie  proof  that  the  judgment 
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debtor  had  no  property  within  the  reach  of  execution.  Held, 
that  the  action  was  one  in  personam  against  B.  (a  resident  of 
the  county  of  the  rendition  of  the  judgment)  to  charge  her  with 
a  trust,  and  hence  it  was  not  necessary,  in  order  to  reach  the 
landp  that  execution  issue  to  the  county  of  its  sittis. 

14.  In  such  case,  the  complaint  not  having  been  assailed  for  insuf- 

ficiency except  by  demurrer  ore  tenus,  it  was  sufficient  to  sup- 
port such  equitable  relief  as  might  fftirly  result  from  the  facts 
alleged  and  established. 

15.  In  such  case  under  the  facts,  stated  in  the  opinion,  it  was  held 

that  plaintifC  was  entitled  to  a  judgment  declaring  as  against 
B.  a  trust  in  favor  of  all  creditors  existing  at  the  time  of  the 
conveyance,  including  plaintifC. 

16.  In  such  case  the  court  should  have  proceeded  to  ascertain  who 

those  creditors  were,  based  upon  an  adequately  published  notice 
limiting  a  reasonable  time  within  which  they  might  establish 
the  amount  of  their  claims,  and,  as  a  condition  of  being  al- 
lowed to  share  in  the  fruits  of  the  litigation,  require  each  to 
pay  to  the  plaintifT  his  proportionate  share  of  the  expenses 
which  the  plaintifT  had  reasonably  incurred  in  uncovering  and 
realizing  the  fund. 

17.  In  such  case,  when  the  entire  amount  of  such  debts  has  been 

ascertained,  B.,  by  virtue  of  sec.  2078,  Stats.  (1898),  has  the 
right  to  perform  the  trust  by  paying  them,  and  upon  default 
the  court  should  provide  for  the  sequestration  of  the  land  and 
sale  thereof  by  receiver  or  other  proper  method,  and  apportion 
the  amount  so  realized  among  the  creditors  who  have  become 
parties  to  the  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fruit,  Circuit  Judge.    Reversed, 

On  March  6,  1905,  the  defendant  Schallert,  heing  in- 
debted to  the  plaintiff  as  indorser  or  guarantor  on  a  note  of 
the  Market  Grocery  Company,  of  which  he  was  the  principal 
owner,  entered  into  an  agreement  to  purchase  from  one  Bunt- 
ing certain  real  estate  with  certain  personal  property  thereon 
for  the  sum  of  $7,100,  to  be  paid:  $3,000  thereof  by  trans- 
ferring a  note  due  to  Schallert  from  the  Central  Electric 
Company;  $2,900  by  transferring  Schallert's  twenty-nine 
shares  of  stock  in  said  Market  Grocery  Company;  $200  by 
transferring  an  undivided  half  interest  in  an  automobile; 
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and  $1,000  by  assuming  a  mortgage  on  the  land.  About 
March  10th  the  land  was  conveyed  by  Bunting,  at  the  request 
of  Schallert,  to  the  defendant  Bienfang,  and  the  former  was 
paid  the  twenty-nine  shares  of  stock  in  the  Market  Grocery 
Company  and  the  half  interest  in  the  automobile,  but,  in- 
stead of  the  $3,000  note  of  the  Central  Electric  Company, 
he  was  paid  cash  $1,451,  and  a  second  mortgage  of  $1,300 
on  the  land  was  assumed  by  the  grantee  in  addition  to  the 
$1,000  originally  agreed  upon.  The  $1,451  of  cash  was 
realized  by  Schallert  by  selling  to  the  bank  the  $3,000  note 
of  the  Central  Electric  Company,  which  was  payable  to  him, 
but  which,  it  was  claimed  by  the  defendants,  was  for  money 
of  the  defendant  Bienfang,  loaned  by  Schallert  to  said  Cen- 
tral Electric  Company  with  her  approval,  and  for  which 
Schallert  had  given  her  his  own  note.  There  is  no  evidence 
as  to  any  transfer  of  the  personal  property,  except  that  it 
remained  upon  the  farm  and  was  in  the  mixed  possession  of 
both  the  defendants,  who  seemed  to  have  mutually  exercised 
possession  over  the  farm  after  the  deed.  On  July  7,  1905, 
plaintiff  recovered  judgment  in  La  Crosse  county,  where 
both  the  defendants  resided,  against  Schallert  and  the  Mar- 
ket Grocery  Company,  and  on  July  27th  execution  was  is- 
sued and  returned  unsatisfied.  This  action,  wherein  the 
summons  was  served  on  defendant  Bienfang  July  29,  1905, 
and  on  the  defendant  Schallert  July  31,  1905,  was  brought 
on  behalf  of  the  plaintiff  "and  all  other  judgment  creditors 
of  said  defendant  Schallert  whose  executions  shall  have  been 
returned  "unsatisfied,  and  who  shall  hereafter  come  in  and 
seek  relief  by  contributing  to  bear  the  expense  of  this  action  f* 
the  prayer  being  that  the  conveyance  from  Bunting  to  Bien- 
fang  shall  be  adjudged  void  against  the  creditors  of  said 
Schallert,  and  particularly  this  plaintiff,  that  plaintiff's 
judgment  be  adjudged  to  be  a  lien  upon  the  premises  superior 
to  the  conveyance  or  to  any  conveyance  or  incumbrance  at 
the  commencement  of  the  suit,  and  that  said  judgment  be 
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satisfied  out  of  said  property;  also  for  general  relief.  An 
incorrect  transcript  of  the  judgment  was  filed  v?ith  the  clerk 
of  the  circuit  court  for  Vernon  county,  where  the  Bunting 
land  was  situated,  on  July  30th.  The  court  found,  in  addi- 
tion to  the  facts  above  stated,  that  the  whole  consideration  for 
the  conveyance  from  Bunting  was  paid  by  Schallert,  and  guch 
conveyance  was  taken  in  secret  trust  for  him  and  with  intent 
on  his  part  to  hinder,  delay,  and  defraud  his  creditors,  which 
intent  was  known  to,  and  participated  in  by,  Bienfang,  who 
acted  in  collusion  with  said  Schallert  to  carry  out  the  same; 
whereupon  judgment  was  entered  that  the  conveyance  of  the 
land  to  Bienfang  be  set  aside  as  against  the  plaintiff,  and 
that  it  be  at  liberty  to  proceed  upon  execution  upon  its  judg- 
ment and  to  levy  upon  and  sell  said  described  land  as  the 
property  of  Schallert,  and  that  said  Bienfang  deliver  to  the 
sherifl:  all  property  transferred  by  Bunting  to  either  of  said 
defendants,  or  subsequently  transferred  by  Schallert  to  her, 
to  be  sold  by  said  sheriff  upon  execution,  from  which  judg- 
ment the  defendant  Bienfang  appeals. 

Geo.  W.  Bunge  and  C  W.  Graves,  for  the  appellant. 

0.  L.  Hood,  for  the  respondent. 

Dodge,  J.  While  the  findings  as  to  Schallert's  fraudulent 
intent  in  procuring  conveyance  of  the  described  real  estate 
direct  to  the  appellant,  Bienfang,  and  her  participation,  that 
the  entire  consideration  therefor  was  paid  by  the  defendant 
Schallert,  and  that  said  conveyance  was  made  and  taken  in 
secret  trust  for  said  Schallert,  are  vigorously  assailed,  -we 
find,  upon  examination  of  the  evidence,  no  clear  preponder- 
ance against  any  of  them,  and  therefore  must  proceed  to  con- 
sider the  case  upon  the  assumption  that  such  facts  exist.  "We 
may  say,  however,  that  we  find  no  evidence  whatever  of  any 
transfer  to  appellant,  Bienfang,  of  the  small  amount  of  per- 
sonal property  mentioned  in  the  land  contract,  and  must 
therefore  conclude  that  the  finding  that  such  transfer  was 
made  is  unsupported. 
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Both  the  complaint  and  the  judgment  evince  confusion 
between  the  rights  of  the  parties  which  would  result  in  a 
case  arising  under  sec.  2320,  Stata.  (1898),  and  that  arising 
under  sec.  2078,  Stats.  (1898).  The  first  mentioned  of  these 
sections  provides  for  the  case  of  an  attempted  conveyance  by 
a  debtor  to  a  third  person,  and  declares  that  when  such  con- 
veyance is  fraudulent  it  shall  be  void ;  that  is  to  say,  as  to  at- 
tacking creditors  at  least,  that  the  title  still  remains  within 
reach  of  any  specific  liens  unaffected  by  the  conveyance,  and 
the  right  of  each  creditor  acquiring  such  lien  is  the  same  as 
if  the  conveyance  had  not  been  made.  An  execution  when 
levied  becomes  a  lion,  and  sale  thereunder  conveys  all  the 
interest  in  the  premises  which  the  debtor  would  have  had  in 
absence  of  such  conveyance.  Hence  the  only  aid  needed 
from  a  court  of  equity  is  in  removing  the  apparent  cloud 
caused  by  the  fraudulent  conveyance.  Oilbert  v.  Stockman, 
81  Wis.  602,  51  N.  W.  1076,  52  K  W.  1045 ;  Freru:h  L.  Co. 
V.  Theriault,  107  Wis.  627,  83  N.  W.  927.  On  the  other 
hand,  sees.  2077,  2078,  Stats.  (1898),  provide  that  a  grant 
to  one  person  upon  a  valuable  consideration  paid  by  an- 
other vests  the  title  completely  in  the  person  named  as 
grantee,  and  no  trust  results  in  favor  of  the  person  paying  the 
consideration,  except  that  "such  conveyance  shall  be  pre- 
sumed fraudulent  as  against  the  creditors  of  the  person  pay-  . 
ing  the  consideration  and,  when  a  fraudulent  intent  is  not 
disproved,  a  trust  shall  result  in  favor  of  such  creditors  to  the 
extent  that  may  be  necessary  to  satisfy  their  just  demands." 
In  the  case  of  conveyances  falling  under  this  section,  no 
title,  legal  or  equitable,  vests  in  the  debtor,  and  no  lien  upon 
the  property  can  be  acquired  by  the  docketing  of  judgment 
or  levying  of  attachment  or  execution,  nor  can  any  interest 
be  conveyed  by  an  execution  sale.  The  debtor  owns  nothing, 
but  the  grantee  holds  the  entire  title  as  a  trustee  in  favor  of 
the  creditors  existing  at  the  time  of  that  conveyance,  and  in 
favor  of  all  of  them,  so  that  none  can  acquire  preference  over 
any  other.     The  right  of  such  creditors  is  not  against  the 
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land,  but,  at  the  suit  of  all  or  any  one  for  all,  to  charge  the 
grantee  with  a  trust,  and  that  only  to  the  extent  that  may  be 
necessary  to  satisfy  their  just  demands.  Miner  v.  Lane,  87 
Wis.  348,  355,  57  N.  W.  1105 ;  Blackburn  v.  Lake  8.  T.  Co. 
90  Wis.  362, '365,  63  N.  W.  289;  Allen  v.  McRae,  91  Wis. 
226,  230,  64  N.  W.  889;  BrinJcer  v.  Brinker,  105  Wis.  231, 
81  N.  W.  402.  The  judgment  appealed  from  is  substan- 
tially such  as  would  be  warranted  in  case  of  a  fraudulent  con- 
veyance by  Schallert  himself.  It  declares  plaintiff's  judg- 
ment a  lien  upon  the  land  and  authorizes  sale  of  it  on  ex- 
ecution, and  such  was  evidently  the  relief  to  which  plaint- 
iff considered  itself  entitled  in  framing  its  complaint  The 
findings,  however,  and  more  clearly  the  evidence,  negative 
any  such  situation.  Schallert  never  owned  the  land  and 
never  conveyed  it  to  Bienfang,  but,  on  the  contrary,  Bunting 
did  grant  and  convey  the  land  to  Bienfang  for  a  valuable 
consideration  entirely  paid  by  the  debtor,  and  the  presump- 
tion of  a  fraudulent  intent  against  creditors  declared  by  sec 
2078  has  not  been  effectively  disproved.  Further,  so  far  as 
the  evidence  goes,  it  indicates  that  the  value  of  the  real  es- 
tate thus  conveyed  to  Bienfang  is  largely  in  excess  of  plaint- 
iff's claim,  and  it  also  indicates,  though  perhaps  not  with 
great  certainty,  that  there  are  other  creditors  of  Schallert 
who  were  such  at  the  time  of  the  conveyance.  Hence  the 
decree  adjudging  the  conveyance  to  Bienfang  void,  authoriz- 
ing the  sheriff  to  sell  the  property  upon  execution,  and  de- 
claring plaintiff's  judgment  a  lien  thereon^  thus  giving  it 
preference  over  any  other  creditors  without  ascertaining 
definitely  the  fact  of  their  existence  or  nonexistence,  is 
wholly  irresponsive  to  the  facts  established,  and  erroneous. 

The  conclusion  that  the  transaction  between  Bunting, 
Schallert,  and  Bienfang  falls  within  sec.  2078,  Stats.  (1898), 
is  not  averted  by  the  fact  that  before  the  conveyance  Schallert 
had  obtained  the  right  to  purchase  in  his  own  name  by  writ^ 
ten  agreement    It  is  probably  true  that,  under  an  ordinary 
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land  contract  which  conteipplates  a  presently  executed  sale, 
although  the  payment  of  part  of  the  consideration  and  the  ac- 
tual conveyance  may  still  be  executory,  and  especially  where 
some  portion  of  the  purchase  price  is  paid  and  possession  de- 
livered to  the  purchaser,  there  arises  at  least  an  equitable 
title  upon  which  the  lien  of  a  judgment  might  rest,  and  which 
might  be  reached  by  an  execution  after  it  had  been  fraudu- 
lently conveyed  to  a  third  person  either  by  the  debtor  or  by 
a  colorable  conveyance  from  another.  Van  Camp  v.  Peeren- 
loom,  14  Wis.  65 ;  BaHz  v.  Paff,  95  Wis.  95,  100,  69  N.  W. 
297;  Foster  v.  Bowe,  132  Wis.  268,  111  N.  W.  688.  The 
authorities  are  quite  unanimous,  however,  that  a  mere  con- 
tract to  sell  and  purchase  at  some  time  in  the  future,  in  no 
wise  executed  either  by  the  payment  of  any  of  the  purchase 
price  or  by  delivery  of  possession,  does  not  vest  any  such 
title  in  the  proposed  purchaser.  It  at  most  gives  him  a 
right  of  action  upon  his  contract,  which  does  not  reach  the 
dignity  of  an  interest  in  the  property,  legal  or  equitable,  until 
he  performs  at  least  in  part  1  Warvelle,  Vendors  (1st  ed.) 
188;  29  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  603;  Walker 
V.  Douglas,  70  111.  445 ;  Cha'ppell  v.  McKnigU,  108  HL  570 ; 
Peck  V.  Bemiss,  10  La.  Ann.  160,  163 ;  BroadweU  v.  Baines, 
34  La.  Ann.  677 ;  Nunngesser  v.  Hart,  122  Iowa,  647,  98 
N.  W.  605.  The  question  whether  a  written  agreement  is 
to  be  deemed  one  of  present  sale,  or  merely  for  sale  in  the 
future,  depends  upon  the  intent  of  the  parties,  which  must  be 
gleaned  from  the  instrument  itself,  and,  in  case  of  ambiguity, 
from  any  surrounding  conduct  or  circumstances.  In  this  in- 
stance the  so-called  land  contract  is  too  plainly  prospective  to 
warrant  extended  discussion.  By  its  terms  Bunting  does  not 
presently  sell,  but  agrees  to  sell  at  some  time  within  thirty 
days,  and  Schallert  does  not  declare  that  he  purchases,  but 
that  at  some  time  within  the  thirty  days,  upon  conveyance, 
he  will  pay  the  proposed  purchase  price.  Schallert  took  no 
possession  until  he  had  obtained  the  conveyance  some  four 
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days  after  the  agreement  for  purchase  was  made,  and,  in- 
deed, the  written  contract  of  purchase  was  in  some  part 
abandoned  by  both  parties  thereto,  and  upon  the  day  of  the 
actual  conveyance  their  minds  met  upon  new  terms  of  sale, 
whereby,  instead  of  a  $3,000  note  being  given  as  part  con- 
sideration and  a  $1,000  mortgage  being  assumed  by  the 
grantee,  $1,451  in  cash  was  paid  and  $2,300  of  mortgages 
assumed,  and  whereby  such  payments  were  made,  not  upon 
a  conveyance  to  Schallert,  as  provided  in  contract,  bat  upon 
the  conveyance  to  Bienfang.  Such  deed  in  no  sense  conveyed 
to  Bienfang  any  interest  in  the  real  estate,  legal  or  equitable, 
belonging  to  Schallert,  but  did  convey  to  her  Bunting's  com- 
plete title  for  a  consideration  wholly  paid  by  Schallert 

Having  concluded  that  the  judgment  is  erroneous  and  not 
iwpported  by  the  findings  or  by  the  facts  proved,  we  are  con- 
fronted with  the  further  question  whether,  within  the  plead- 
ings and  proofs,  any  relief  can  be  granted.  The  complaint, 
while  expressly  praying  that  the  conveyance  be  set  aside  and 
the  plaintiff's  judgment  decreed  to  be  a  lien  upon  the  prop- 
€rtyj  contains  allegation  of  all  the  facts  necessary  to  estab- 
lish a  trust  in  the  appellant  and  in  favor  of  the  plaintiff,  to- 
gether with  all  other  creditors  existing  on  March  10,  1905, 
and  declares  that  the  suit  is  brought  on  behalf  of  the  plaintiff 
and  other  creditors,  although  it  attempts  to  limit  the  benefit 
of  the  suit  to  other  judgment  creditors.  The  complaint  also, 
in  addition  to  the  prayer  above  mentioned,  does  ask  for  such 
other  and  further  relief  as  may  be  just  and  equitable.  It 
also  sufficiently  shows  inadequacy  of  any  remedy  at  law  by 
alleging  issue  and  nulla  bona  return  of  execution  under 
plaintiff's  judgment.  That  is  prima  facie  proof  that  Schal- 
lert has  no  property  within  reach  of  execution,  and  the  bur- 
den of  proof  is  on  defendant  to  disclose  any  such  propei'ty. 
Gilbert  v.  Stockman,  81  Wis.  602,  51  N.  W.  1076,  52  N.  W. 
1045;  Zweig  v.  Horicon  I.  &  Mfg.  Co.  17  Wis.  362;  Level 
L.  Co.  V.  Sivyer,  112  Wis.  442,  453,  88  N.  W.  317 ;  Jones 
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V.  Oreen,  1  WalL  330.  The  contention  that,  in  order  to  in- 
voke aid  of  a  court  of  equity  to  reach  specific  real  estate 
fraudulently  conveyed  by  the  debtor,  the  execution  must  issue 
to  the  county  of  its  situs,  if  sustained,  could  have  no  applica- 
tion to  such  action  as  we  determine  this  to  be,  namely,  one  in 
personam  against  a  party  residing  in  the  county  of  the  rendi- 
tion of  the  judgment,  to  charge  her  with  a  trust  This  com- 
plaint not  having  been  assailed  for  insufficiency  except  by  a 
general  objection  to  evidence  in  the  nature  of  a  demurrer  ore 
iernis,  we  conclude  must  be  held  sufficient  to  support  such 
equitable  relief  as  may  fairly  result  from  the  facts  alleged 
and  established,  and  to  that  end  the  present  findings,  so  far  as 
they  go,  may  properly  be  taken  as  the  conclusion  of  the  trial 
court  upon  the  facts  which  they  cover,  at  least  with  refer- 
ence to  the  real  estate.  But  from  those  facts  results,  not  a 
right  in  the  plaintiff  to  have  its  judgment  declared  a  lien 
or  to  have  any  preference  over  other  creditors,  but  a  right  to 
have  decreed  and  declared  as  against  appellant  a  trust  in 
favor  of  all  creditors  existing  at  the  time  of  the  conveyance, 
including  itself. 

There  must  therefore  be  proceedings  to  ascertain  who 
those  creditors  are,  based  upon  an  adequately  published  no- 
tice limiting  a  reasonable  time  within  which  they  may  es- 
tablish the  amount  of  their  claims,  and,  as  a  condition  of 
being  allowed  to  share  in  the  fruits  of  the  litigation,  shall 
each  pay  to  the  plaintiff  his  proportionate  share  of  the  ex- 
penses which  it  has  reasonably  incurred  in  uncovering  and 
realizing  this  fund.  When  the  entire  amount  of  such  debts 
is  ascertained;  the  appellant,  by  virtue  of  the  statute,  has 
the  right  to  perform  her  trust  by  paying  them,  and  upon  de- 
fault in  so  doing  the  court  should  provide  for  the  sequestra- 
tion of  the  real  estate  conveyed  to  her  and  sale  thereof  either 
by  a  receiver  or  some  other  proper  method,  and  the  appor- 
tionment of  the  amount  so  realized  amongst  the  creditors 
veho  have  become  parties  to  the  suit  in  the  manner  above 
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mentioned.  The  form  of  snch  procedure  end  decree  is  dis- 
cussed somewhat  in  5  Ency.  PL  &  Pr.  603-610 ;  Marsh  v. 
Burrwghs,  1  Woods,  463,  Fed.  Gas.  No.  9,112 ;  Hallett  v. 
Hallett,  2  Paige  Ch.  15 ;  Thompson  v.  Brown,  4  Johns.  Oh. 
619 ;  Williamson  v.  Wilson,  1  Bland,  418,  440 ;  Stevms  v. 
Brooks,  22  Wis.  695. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  furtlier  proceedings  according  to  law. 


I 


State  icx  hbl.  Milwaukee  Electbio  Railway  &  Light 

Company  vs.  Cibouit  Court  for  Rock  County. 

October  18— November  5,  1907. 

Mandamus:  Scope:  Supreme  court:  Superintendina  control  of  ii*- 
ferior  courts:  Jurisdiction  acquired  by  service  of  summons: 
Right  of  court  to  proceed  in  the  case:  Defective  service  of  sumr 
mons:  Dismissal  of  action:  Duty  of  supreme  court. 

"L  The  superintending  control  by  mandamus  of  the  supreme  court 
over  inferior  courts  wiU  only  be  exercised  where  the  duty  of  the 
Inferior  court  to  act  within  its  Jurisdiction  or  to  refrain  from 
going  beyond  its  Jurisdiction  is  plain  and .  Imperative,  where 
the  inferior  court  threatens  to  violate  that  duty  to  the  sub- 
stantial prejudice  of  the  right  of  the  relator,  where  all  other 
remedies  are  inadequate,  and  where  the  application  for  relief 
is  prompt 

2.  Where  an  action  was  commenced  by  an  alleged  defective  service 
of  the  summons  and  complaint,  followed  by  an  admittedly  legal 
service  of  the  same  summons  and  complaint  and  an  appearance 
and  answer  to  the  complaint  last  served,  the  court  in  which 
the  action  is  brought  has  Jurisdiction  to  proceed  with  the  case. 

S.  In  such  case,  while  it  may  be  necessary  to  determine  whether 
the  first  service  was  valid,  as  beaming  on  the  question  whether 
the  cause  of  action  is  barred  under  statutory  provisions,  the 
fact  that  such  question  will  arise  does  not  in  any  sense  deprive 
the  court  of  Jurisdiction  to  proceed  in  the  action. 

[4.  In  such  case,  were  it  conceded  that  the  first  service  was  invalid 
and  there  had  been  no  subsequent  valid  service,  the  propriety  of 
the  supreme  court,  exercising  superintending  control  by  mat^ 
damus,  to  compel  the  dismissal  of  the  action  is  doubted,  al- 
though cases  might  arise  where  it  would  be  its  duty  to  apply 
that  remedy.] 
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Mandamus  to  the  Circuit  Court  for  Rock  County.    Im- 
perative writ  denied. 

This  is  an  action  of  mandamus  brought  in  this  court  to 
compel  the  defendant  court  to  dismiss  an  action  brought 
therein  because  the  summons  had  never  been  served.  An 
alternative  writ  was  issued,  return  was  made  thereto,  and  an 
answer  to  the  return  was  filed.  The  case  was  heard  upon  the 
pleadings,  from  which  it  appeared  that  the  action  sought  to 
be  dismissed  was  an  action  by  one  Winifred  Fificld  against 
the  relator  and  the  Chicago,  Milwaukee  &  St  Paul  Railway 
Company  for  personal  injuries  alleged  to  have  been  caused 
by  the  n^ligence  of  both  defendants ;  that  on  the  15th  day 
of  February,  1907,  the  sheriff  of  Milwaukee  county  at- 
tempted to  make  service  of  the  summons  and  complaint  upon 
the  relator  by  delivering  copies  thereof  to  one  Boehm,  who 
was  supposed  by  the  officer  to  be  the  secretary  of  the  relator; 
that  on  the  7th  day  of  March  following  the  relator  appeared 
specially  and  served  notice  of  a  motion  to  set  aside  the  sup- 
posed service  of  the  summons  upon  it  and  dismiss  the  action 
on  affidavits  tending  to  show  that  Mr.  Boehm  was  not  secre- 
tary of  the  company,  but  was  assistant  secretary  thereof. 
This  motion  was  heard  March  18th  following,  and  coimter 
affidavits  were  filed  tending  to  show  that  Boehm  had  been 
held  out  to  the  public  as  secretary  of  the  relator  and  per- 
formed public  acts  required  to  be  done  by  the  secretary.  The 
motion  was  denied  April  10th  following,  and  an  appeal  was 
at  once  taken  from  the  order  to  this  court,  which  was  dis- 
missed on  appellant's  own  motion,  because  the  order  was 
not  appealable,  September  7  th  following.  On  March  8  th  the 
same  summons  and  complaint  was  duly  served  on  the  presi- 
dent of  the  relator,  and  on  April  8th  following  the  relator 
sent  its  answer,  in  which  it  alleges  that  it  answers  the  plaint- 
iff's complaint  served  on  it  on  the  8th  day  of  March.  By 
this  answer  it  denied  all  negligence  on  its  part,  and  alleged 
that  no  notice  of  injury  under  subd.  5,  sec.  4222,  Stats. 
(1898),  was  served  within  one  year  from  the  date  of  the 
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alleged  injury.  It  further  appeared  that  on  March  18, 
1907,  the  relator  served  a  demand  and  notice  of  motion  that 
the  place  of  trial  of  the  "action  commenced  by  service  upon 
said  defendant  of  summons  and  complaint  on  the  8th  day  of 
March,  1907,"  be  changed  to  the  county  of  Milwaukee,  be- 
cause the  relator^s  principal  oflBce  was  in  said  county  and 
the  cause  of  action  arose  in  that  county.  The  cause  of  action 
was  noticed  for  trial  and  upon  the  calendar  at  the  October 
term,  1907,  and  the  court  intended  to  proceed  with  the  trial 
at  that  time  unless  the  same  should  be  changed  pursuant  to 
the  motion. 

Clarke  M.  Rosecrantz,  for  the  relator. 

For  the  respondent  there  was  a  brief  by  Charles  L.  Fifield 
and  Malcolm  O.  Jeffris,  and  oral  argument  by  Mr.  M.  0. 
Mouai  and  Mr.  Fifield. 

WiNSLOW,  J.  This  is  an  application  to  this  court  for  the 
exercise  of  its  superintending  control  by  mandamtis  for  the 
purpose  of  preventing  an  inferior  court  from  overstepping 
the  bounds  of  its  jurisdiction.  That  control  will  only  be 
exercised  where  the  duty  of  the  inferior  court  to  act  within 
its  jurisdiction  or  to  refrain  from  going  beyond  its  jurisdic- 
tion is  plain  and  imperative,  where  such  court  threatens  to 
violate  that  duty  to  the  substantial  prejudice  of  the  rights  of 
the  petitioner,  where  all  other  remedies  are  inadequate,  and 
the  application  for  relief  prompt.  Staie  ex  rel.  Fourth  Nat. 
Bank  v.  Johnson,  103  Wis.  591,  79  X.  W.  1081 ;  State  ex  rel. 
Milwavkee  v.  Ludwig,  106  Wis.  226,  82  K".  W.  158.  This 
is  plainly  not  such  a  case.  While  the  petitioner  claims  that 
two  separate  actions  were  pending  here,  one  commenced  by 
defective  service  of  summons  on  February  15th  and  the  sec- 
ond by  legal  service  of  another  summons  on  March  8th,  it 
is  rendered  certain  by  the  return  that  there  was  in  fact  but 
one  action,  in  which  there  were  two  attempts  to  make  serv- 
ice of  the  summons.     The  second  attempt  was  admittedly 
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successful,  and  so,  regardless  of  tho  question  of  the  validity 
of  the  first  attempted  service,  the  court  below  has  jurisdiction 
to  proceed  with  the  case.  Upon  the  trial  of  this  cause  it 
doubtless  will  be  necessary  to  determine  whether  the  first  atr 
tempted  service  of  the  summons  and  complaint  was  a  valid 
service,  because  if  it  was  not  valid,  and  no  notice  of  injury 
was  served  within  the  year  following  the  injury,  the  cause 
of  action  will  be  barrod  under  the  provisions  of  subd.  5,  sec. 
4222,  Stats.  (1898).  The  fact  that  this  question  will  arise, 
however,  does  not  in  any  sense  deprive  the  court  of  jurisdic- 
tion to  proceed  with  the  action. 

We  express  no  opinion  here  as  to  tho  validity  of  the  first 
attempted  service.  If  it  were  conceded  to  be  invalid  and 
there  had  been  no  subsequent  valid  service,  we  should  gi*eatly 
doubt  the  propriety  of  exercising  our  superintending  control 
by  mandamus  to  compel  dismissal  of  the  action.  Cases  may 
perhaps  arise  where  the  duty  to  dismiss  under  such  circum- 
stances is  so  plain  and  imperative,  the  result  of  failure  to 
dismiss  so  prejudicial,  and  the  remedy  by  appeal  so  utterly 
inadequate  and  burdensome,  that  the  remedy  by  mandam/iis 
should  be  applied ;  but  this  is  not  one  of  them. 

By  the  Court. — ^The  imperative  writ  of  mandamus  is  de- 
nied. 


BussEix  and  others,  Appellants,  vs.  Wkight,  Trustee,  Ee- 
^  spondent 

Octoher  19 — November  5,  i907. 

Wills:  Trust  estate:  Power  of  court  to  terminate. 

1.  Where  it  appears  from  a  win  that  the  intention  of  the  testator 
was  that  the  trustee  should  exe(:;ute  the  trust  founded,  courts 
have  no  power  to  frustrate  that  intention  and  devise  a  different 
method  of  execution. 
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2.  By  the  terms  of  a  will  the  duration  of  a  trust  would  extend  sev- 
eral years  into  the  future  an4  its  execution  was  specially  Im- 
posed upon  a  named  trustee.  The  residue  of  testator's  prop- 
erty was  devised  to  the  trustee,  his  successors  and  assigns  for- 
ever, in  trust  "for  the  performance  of  this  my  will  concerning 
the  same."  There  were  also  specific  provisions  setting  aside 
funds  for  the  benefit  of  persons  named,  payable  at  certain  times, 
with  directions  as  to  investment  and  accumulation.  The  resid- 
uary clause  directed  payment  to  parties  nambd  "if  alive,  and 
to  such  as  are  alive  at  the  date  of  such  payments,  share  and 
share  alike,  the  issue  of  any  one  deceased  to  take  the  share 
which  the  parent,  if  living,  would  have  taken."  Heldt  that  the 
court  had  no  authority,  even  on  the  application  of  all  the  par- 
ties beneficially  interested,  to  terminate  the  trust  and  distribute 
the  funds. 

[&.PPEAL  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Feuit,  Circuit  Judge.    AffiTmed. 

W.  C.  Bussell,  of  La  Crosse,  Wisconsin,  made  his  will 
dated  June  13,  1896,  and  codicil  dated  August  15,  1896, 
and  died  November  13,  1896.  By  said  will  he  disposed  of  a 
large  amount  of  property  in  the  form  of  legacies  and  trusts. 
The  specific  legacies  have  been  paid  and  some  of  the  trusts 
executed.  This  action  was  brought  by  the  parties  interested 
in  the  trust  fund  against  the  trustee  for  the  purpose  of  de- 
creeing a  determination  of  the  remaining  trusts  which  have 
not  ceased  by  expiration  of  time  and  for  a  distribution  of 
the  trust  fund  among  those  entitled  thereto.  The  portions  of 
the  will  necessary  to  be  considered  upon  this  appeal  are  the 
following: 

"Sixteenth.  I  give,  devise,  and  bequeath  all  the  rest^  resi- 
due, and  remainder  of  my  estate  and  property,  real,  personal, 
and  mixed,  whether  situate  and  being  in  the  state  of  Wiscon- 
sin, or  elsewhere,  unto  Marcellus  B.  Greenwood,  of  La  Crosse, 
Wisconsin,  his  successors,  heirs  and  assigns  forever;  but  in 
trust,  nevertheless,  for  the  performance  of  this  my  will  con- 
cerning the  same,  that  is  to  say:  ,  .  . 

"(4)  To  set  aside  the  sum  of  five  thousand  dollars  as  a 
fund  for  the  benefit  of  said  Leslie  Joseph  Bussell,  to  add  the 
interest  thereon  each  year  to  the  principal  to  pay  to  said 
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Leslie  Joseph  BvsseU  from  said  fund  five  hundred  dollars 
when  he  shall  be  twenty-one  years  old,  to  pay  him  one  half 
of  the  balance  of  said  fund  when  he  shall  be  twenty-five 
years  old,  and  to  pay  him  the  remainder  of  said  fund  when 
he  shall  be  thirty  years  old, 

"(5)  To  set  aside  the  sum  of  five  thousand  dollars  for  the 
benefit  of  Ethel  A.  Oerrish,  of  Grand  Meadow,  Minnesota, 
and  pay  her  one  thousand  dollars  at  once ;  to  invest  the  re- 
maining four  thousand  dollars  for  her  benefit  and  pay  the 
income  thereof  to  her  each  year  imtil  her  marriage,  when  he 
shall  also  pay  her  one  thousand  dollars;  three  years  after 
her  marriage  he  shall  again  pay  her  one  thousand  dollars 
from  said  fund;  six  years  after  her  marriage  he  shall  also 
pay  her  one  thousand  dollars  from  said  fund,  and  shall  pay 
her  the  balance  thereof  nine  years  after  her  marriage.  In 
case  she  should  not  marry  within  three  years  after  the  first 
cash  payment  above  directed  to  be  paid  her,  then,  in  addition 
to  said  first  cash  payment,  the  balance  of  said  fund  shall  be 
paid  her  as  follows:  One  thousand  dollars  in  three  years 
after  the  first  cash  payment ;  one  thousand  dollars  in  six  years 
after  the  first  cash  payment;  one  thousand  dollars  in  nine 
years ;  and  the  balance  in  twelve  years  after  said  first  cash 
payment  The  annual  income  of  said  fund  shall  not  be 
paid  to  said  Ethel  E.  A.  Oerrish  each  year  subsequent  to  her 
marriage,  or  if  she  be  not  then  married  then,  subsequent  to 
three  years  from  the  first  cash  payment  herein  directed  to 
be  made  to  her,  but  shall  be  added  each  year  to  said  fund, 
but  if  said  Ethel  E.  A.  Oerrish  shall  die  before  the  com- 
pletion of  said  payments  leaving  issue  surviving  her,  then 
such  payments  as  would  have  been  made  to  her  had  she 
lived,  but  are  not  made  to  her  on  account  of  her  death, 
shall  be  made  to  such  issue  in  the  same  manner  and  amoimts 
as  they  would  have  been  made  to  said  Ethel  E.  A.  Oerrish 
had  she  survived,  provided  said  issue  live  long  enough  for 
said  payments  to  be  completed.  In  case  of  the  death  of  said 
Ethel  E.  A,  Oerrish  without  leaving  issue  surviving,  or  be- 
fore the  completion  of  said  payments  as  herein  directed  to 
be  made  to  her,  then  the  balance  remaining  unpaid  to  her  of 
said  fund  shall  be  added  to  the  general  trust  fund  hereby  in 
this  will  created. 

"(6)   To  pay  to  the  eight  children  of  Mary  E.  Martin  late 
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of  Oakfield  or  Buileiglo,  Aroostook  Co.,  Maine^  deceased,, 
viz. :  Nelson  C.  Martin,  Frances  Mabel  Martm,,  Bertha  Mar- 
tin, Edith  Martin,  Lucy  H.  Martin,  Lizzie  Bell  Martin. 
Preston  Martin,  and  Marian  Martin,  all  of  Oakland  or 
Buileiglo,  Aroostook  County,  Maine,  to  each  of  them  one 
thousand  dollars,  making  eight  thousand  dollars  in  all,  when 
they  shall  have  respectively  reached  the  age  of  twenty-one 
years;  that  is,  the  share  of  each  shall  be  paid  as  each  one 
becomes  twenty-one  years  old.  In  case  of  the  death  of  either 
of  said  children  before  becoming  twenty-one  years  old  with- 
out leaving  lawful  issue,  then  his  or  her  share  shall  be  paid 
to  his  or  her  surviving  brothers  and  sisters  (they  being  of  the 
age  of  twenty-one  years)'  share  and  share  alike. 

"(7)  To  set  aside  the  sum  of  seven  thousand  dollars  as  a 
fund  for  the  benefit  of  my  niece  Abbie  O.  Hestad,  of  Grand 
Meadow,  Minnesota,  and  to  pay  her  out  of  the  same  the  sum 
of  one  thousand  dollars  at  once;  to  invest  the  remaining  six 
thousand  dollars  and  add  the  income  thereof  to  the  principal 
each  year,  to  begin  at  the  end  of  two  years  from  said  pay- 
ment of  one  thousand  dollars,  and  pay  her  four  himdred 
dollars  out  of  said  fund  each  year  payable  quarterly,  and 
make  such  payments  each  year  up  to  the  end  of  fifteen  years 
from  said  payments,  of  one  thousand  dollars,  when  he  shall 
pay  her  one  half  of  said  fund  then  remaining,  to  begin  again 
at  the  end  of  one  year  from  the  last  payment  above  directed 
to  be  made  and  pay  her  out  of  the  remainder  of  said  fund 
four  hundred  dollars  each  year  payable  quarterly  until  twenty 
years  shall  have  elapsed  since  said  first  payment  of  one  thou- 
sand dollars,  provided  said  fund  shall  not  be  sooner  ex- 
hausted, and  to  then  pay  her  the  balance,  if  any,  of  said 
fund;  provided,  however,  that  in  case  of  the  death  of  said 
Abbie  0.  Ilestad  at  any  time  prior  to  the  time  above  limited, 
or  said  last  payments,  the  balance  of  said  fund  then  remain- 
ing shall  revert  to  and  become  part  of  said  general  trust  fund^ 
to  be  disposed  of  as  otherwise  herein  directed;  provided  that 
if  said  Abbie  O,  Hestad  shall  die  before  said  payments  are 
completed,  leaving  issue  surviving  her,  then  said  trustee 
shall  pay  to  such  issue  such  sums  as  he  would  have  paid  to 
said  Abbie  0.  Hestad,  had  she  been  alive,  such  payments  to 
cease,  however,  on  the  death  of  said  issue,  if  it  should  occur 
before  the  completion  of  said  payments. 
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"(8)  To  pay  all  the  residue  af  said  trust  fund  of  my  es- 
tate to  the  fallowing  persons  hereinbefore  named,  to-wit; 
Charles  T.  Bussell,  Albert  Q.  Bussell,  Harry  B.  Bussell, 
Bevlah  C,  Bussell,  Marion  Bussell,  Alien  or  Aileen  Bussell, 
Charles  E.  Bussell,  Herbert  E.  Bussell,  Leslie  Joseph  Bus- 
sell,  Ethel  E.  A.  Oerrish,  and  Ahbie  0.  Hestad,  if  alive,  and 
to  such  as  are  alive  at  the  date  of  such  payments,  share  and 
share  alike,  the  issue  of  any  one  deceased  to  take  the  share 
which  the  parent  if  living  would  have  taken.  I  give  to  said 
trustee  full  power  to  sell  and  convey  real  estate  wherever 
situate  to  carry  into  effect  the  provisions  of  this  my  will. 

"In  case  said  trusteeship  shall  become  vacant  from  any 
cause,  then  I  direct  that  such  vacancy  be  filled  by  appoint- 
ment of  the  circuit  court  for  said  county  of  La  Crosse,  and 
such  trustee  or  trustees  so  appointed  by  said  circuit  court 
shall  have  the  same  power  and  be  subject  to  the  same  obliga- 
tions as  the  trustee  herein  appointed. 

"I  nominate  and  appoint  Marcellus  B.  Greenwood,  of  La 
Crosse,  Wisconsin,  to  be  the  executor  of  this  my  last  will  and 
testament,  with  power  to  sell  and  convey  real  estate  wher- 
ever situate." 

Articles  1,  2,  8  of  the  codicil  read  as  follows: 

"(1)  I  will  and  direct  that  the  trustee  named  in  said  will 
shall  care  for,  manage,  and  invest  all  of  said  trust  fund  and 
estate  given,  devised,  and  bequeathed  to  him  in  trust  in  and 
by  said  will  during  the  continuance  of  said  trust 

**(2)  That  said  trust  shall  continue  until  all  the  specific 
legacies,  devises,  and  funds  named  in  said  will  have  been 
paid,  transferred,  and  conveyed  as  directed  in  said  will. 

**(3)  And  that  then  and  not  until  then  the  residue  of  said 
estate  and  general  trust  fund  and  property  shall  be  paid  te 
the  persons  and  in  the  proportions  as  in  said  will  directed.'^ 

The  property  held  in  trust  at  the  time  this  action  wa«  com- 
menced amounted  to  upwards  of  $200,000,  and  the  time  for 
the  execution  of  the  trust  had  not  expired  nor  had  the  trust 
been  executed.  The  facts  are  undisputed.  The  only  issue 
is  that  of  the  authority  of  the  court  to  grant  the  parties  any 
relief.  The  court  below  found  the  facts  as  alleged,  but  de- 
nied all  relief,  being  of  the  opinion  that  it  had  no  authority 
Vol.  133  —  29 
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or  discretion  to  terminate  the  trust  or  grant  any  relief  what- 
ever to  the  plaintiffs  or  any  of  them,  and  judgment  was  en- 
tered for  defendant,  from  which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Eigbee  &  Higbee 
and  Brovm,  Abbott  &  Somsen,  and  oral  argument  by  W.  2?. 
Abbott. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Burdette  Thayer. 

Keewin,  J.  There  appears  to  be  no  controversy  between 
the  parties  before  the  court  on  this  appeaL  The  legatees  and 
trustees  seem  willing  that  the  trust  be  terminated  and  pro- 
vision made  by  the  court  for  the  disposition  of  the  property 
held  in  trust  Counsel  on  both  sides  maintain  that  the  title 
of  the  residuary  legatees  vested  at  the  time  of  the  testator's 
death,  and  if  so  the  trust  should  be  terminated.  Counsel 
for  respondent  says  in  his  brief: 

*'If  from  an  inspection  of  the  will  it  appears  that  the  tes- 
tator intended  to  vest  the  residuary  legacy  at  the  time  of  the 
testator's  death,  the  trust  should  be  terminated;  otherwise 
not" 

We  shall  spend  no  time  in  discussing  the  question  of  the 
vesting  of  the  residuary  legacy,  because  we  regard  the  ques- 
tion not  material  to  the  decision  of  this  case.  The  paramount 
question  is :  What  was  the  inten,tion  of  the  testator  respecting 
the  execution  of  the  trust  as  gathered  from  an  inspection  of 
the  will  ?  If  it  appears  from  the  will  that  the  intention  of 
the  testator  was  that  the  trustee  should  execute  the  trust 
founded,  courts  have  no  power  to  frustrate  that  intention 
and  devise  a  different  method  of  execution.  This  would  be 
to  substitute  the  judgment  of  the  court  for  the  judgment  of 
the  testator  in  the  distribution  of  his  bounty.  The  rule  that 
the  intention  of  the  testator  must  govern  has  been  often  laid 
down  by  this  and  other  courts,  and  further  discussion  of  it 
would  seem  unnecessary.     Scolt  v.  West,  63  Wis.  529,  24 
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K  W,  161,  25  N.  W.  Iff;  Stark  v..  Conde,  100  Wis.  633, 
76  K  W.  600 ;  Smith  v.  Smith,  116  Wis.  670,  93  N.  W.  452 ; 
In  re  Danges's  Estate,  103  Wis.  497,  79  N.  W.  786;  Sher- 
wood V.  Sherwood,  45  Wis.  357 ;  Davies  v.  Davies,  109  Wis. 
129,  85  N.  W.  201;  Swcurthout  v.  SioaHhout,  111  Wis.  102, 
86  N.  W.  658 ;  In  re  Moran's  Will,  118  Wis.  177,  96  N.  W. 
367;  In  re  Pavhon's  Will,  127  Wis.  612,  107  N.  W.  484; 
Stephenson  v.  Norris,  128  Wis.  242,  107  N.  W.  343 ;  In  re 
Bouch's  WUl,  ante,  p.  161,  111  N.  W.  573;  Pabst  v.  Good- 
rich, ante,  p.  43,  113  N.  W.  398. 

By  the  express  temis  of  the  will  three  specific  trusts  re- 
main yet  unexecuted,  namely,  the  Gerrish  trust,  the  Martin 
trust,  and  the  Hestad  trust.  The  terms  of  the  will  extend 
the  time  for  the  execution  of  the  trust  several  years  into  the 
future,  and  the  duty  of  carrying  out  the  provisions  of  the 
will  respecting  these  trusts  is  in  express  terms  imposed  upon 
the  trustee,  not  only  by  the  will,  but  also  by  the  express  pro- 
visions of  the  codicil,  wherein  it  is  provided  that  the  trus- 
tee shall  care  for,  manage,  and  invest  all  of  the  trust  fund 
during  the  continuance  of  the  trust,  and  that  the  trust  shall 
continue  imtil  all  the  devises  and  funds  named  in  the  will 
have  been  paid,  transferred,  and  conveyed  as  directed,  and 
not  until  then  shall  the  residue  and  general  trust  fimd  and 
property  be  paid  to  the  persons  and  in  the  proportions  as  di- 
rected in  the  will.  So  it  is  very  plain  that  the  testator  in- 
tended that  the  trust  should  continue  and  be  carried  out  by 
the  trustee  until  fully  executed,  and  this  purpose  and  scheme 
of  the  testator  cannot  be  disregarded  by  courts.  Aside  from 
the  fact  that  the  duration  of  the  trust  by  the  terms  of  the 
will  extends  many  years  into  the  future,  the  execution  of  it, 
under  the  terms  and  contingencies  named,  is  specially  im- 
posed upon  the  trustee.  All  the  residue  is  devised  to  the 
trustee,  his  successors  and  assigns  forever,  in  trust  "for  the 
performance  of  this  my  will  concerning  the  same."  Then 
follow  specific  provisions  setting  aside  certain  funds  for  the 
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benefit  of  persons  nanie.d>  to  be  paid  at  certain  times,  and  to 
invest  sums  and  pay  the  same  and  accumulations  at  stated 
times ;  and  by  the  rosidiiary  clause  to  pay  to  certain  parties 
named,  ''if  alive,  and  to  such  as  are  alive  at  the  date  of  such 
payments,  share  and  share  alike,  the  issue  of  any  one  de- 
ceased to  take  the  share  which  the  parent  if  living  would 
have  taken."  It  is  very  plain  that  the  time  has  not  expired 
during  which  the  trust  is  to  exist,  nor  has  the  trustee  per- 
formed all  his  duties.  It  is  true  that  in  a  proper  case  a  trust 
may  be  terminated  before  the  expiration  of  the.  time  limited 
in  the  instrument  creating  it  when  all  parties  are  before  the 
court,  and  there  is  no  prohibition,  express  or  implied,  against 
such  termination  (Holmes  v.  Walter,  118  Wis.  409,  422,  95 
N.  W.  380),  or  where  the  trustees  have  performed  all  their 
duties  and  distributed  the  fimd  as  directed  (2  Perry,  Trusts, 
5th  ed.  §  920).  But  we  have  no  such  case  here.  To  order  a 
termination  of  the  trust  in  the  case  before  us,  or  make  other 
provisions  for  the  execution  if  it  than  those  clearly  defined 
on  the  face  of  the  instrument  creating  the  trust,  would  be  a 
clear  disregard  of  the .  intention  of  the  testator.  We  are 
therefore  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed. 

By  the  Court. — ^Tho  judgment  ia  affirmed. 
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Johnson,  Plaintiflf  in  error,  vs.  Thr  State,  Defendant  in 

error. 

Octol>€r  19—Noveml}er  6,  1907. 

Witnesses:  Examination:  Leading  questions:  Discretion:  Assign- 
ments of  error:  Correction  of  error  hy  instructions:  Criminal 
law  and  practice:  Bastardy:  Trial:  Arrest  of  defendant's  wit- 
ness: Harmless  error:  New  trial:  Judgments  as  evidence:  Con- 
clusiveness. 

1.  It  was  within  the  discretion  of  the  court  in  a  <r«a«<-crlminal 

prosecution  to  permit  the  district  attorney  to  ask  leading  ques- 
tions of  the  complaining  witness,  and  to  permit  him  to  ask 
defendant's  witness  if  he  drank  anything  yesterday. 

2.  In  a  quasi-criminal  prosecution,  during  the  cross^xamination  of 

one  of  defendant's  witnesses,  the  court  asked  him:  "Are  you 
the  man  I  declined  to  naturalize  today  on  account  of  being 
drunk?"  JETeld,  that  the  court  removed  any  cause  for  complaint 
thereon  by  instructing  the  Jury  to  disregard  the  fact  that  citi- 
zenship papers  had  been  denied  the  witness. 

3.  In  a  bastardy  proceeding  remarks  made  by  the  court  in  denying 

a  motion  to  dismiss  the  case  for  lack  of  proof  of  birth  of  a 
liTing  child  are  held  based  on  the  testimony  and  proper. 

4.  In  a  bastardy  proceeding  it  was  not  error  to  permit  the  complain- 

ing witness  to  hold  her  baby  in  her  arms  while  giving  her  tes- 
timony, there  being  no  attempt  to  offer  the  baby  in  evidence  or 
to  exhibit  it  to  the  Jury. 

5.  During  the  progress  of  a  bastardy  proceeding  a  witness  for  the 

defendant  admitted  having  had  unlawful  sexual  relations  with 
the  complaining  witness  within  the  ordinary  period  of  gesta- 
tion, whereupon  by  direction  of  the  court  he  was  arrested  on  a 
charge  of  fornication.  Held,  that  remarks  of  the  court  in  di- 
recting the  arrest,  stated  In  the  opinion,  did  not  constitute  error 
prejudicial  to  the  defendant 

6.  In  a  bastardy  proceeding,  although  a  witness  for  defendant  testi- 

fied to  having  unlawful  sexual  relations  with  the  complaining 
witness  within  the  usual  period  of  gestation,  her  denial  thereof, 
together  with  the  other  testimony,  stated  in  the  opinion,  is  held 
sufficient  to  support  a  verdict  against  the  defendant. 

7.  In  a  bastardy  proceeding  a  witness  for  defendant  testified  to 

unlawful  sexual  relations  with  the  complaining  witness  within 
the  usual  period  of  gestation.  A  new  trial  was  refused,  the 
application  being  based  on  "newly-discovered  evidence,"  con- 
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slating  of  the  record  of  the  conviction  of  the  witness  for  the 
admitted  offense  of  fornication  with  the  complaining  witness. 
Held,  that  thereby  no  error  was  committed,  since  the  issues  in 
the  several  proceedings  were  different,  and  the  affirmative  deter^ 
mination  of  one  did  not  necessarily  negative  the  other. 

8.  In  a  bastardy  proceeding  uncontradicted  evidence  of  sexual  in- 

tercourse at  the  critical  time  with  some  person  other  than  the 
accused  raises  a  reasonable  doubt  with  reference  to  the  pater^ 
nity  of  the  child. 

9.  Such  rule  goes  only  to  the  weight  of  evidence  necessary  to  up- 

hold a  conviction,  and  does  not  conflict  with^the  rules  of  evi- 
dence relating  to  the  admissibility  and  conclusive  effect  of  judg- 
ments as  evidence. 
10.  Such  rule  does  not  render  either  admissible  or  conclusive  a 
Judgment  of  conviction  for  the  offense  of  fornication  with  the 
complaining  witness,  alleged  to  have  been  committed  on  a  date 
{  within  the  usual  period  of  gestation,  since  such  Judgment  does 
not  logically  or  absolutely  either  affirm  or  deny,  in  whole  or  in 
part,  the  guilt  of  the  defendant  in  the  bastardy  proceeding. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Price 
county :  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

The  plaintiff  in  error  was  found  guilty  in  a  bastardj  pro- 
ceeding.    The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Barry  dk 
Barry,  and  oral  argument  by  A.  K.  Barry, 

For  the  defendant  in  error  the  cause  was  submitted  on  a 
brief  by  the  Attorney  General  and  A.  C.  TitiLS,  assistant  a^ 
tomey  general,  and  a  separate  brief  by  W.  K.  Parkinson* 

Timlin,  J.  The  first  error  assigned  is  that  the  court  erred 
in  the  reception  and  rejection  of  evidence,  and  this  is  at- 
tempted to  be  supported  by  showing  that  the  court,  against 
repeated  objections  of  defendant's  counsel,  permitted  the 
district  attorney  to  ask  leading  questions  of  the  complaining 
witness,  and  permitted  the  district  attorney  to  ask  the  wit- 
ness Erick  Erickson  if  he  drank  anvthing  yesterday.  We 
consider  these  rulings  within  the  discretion  of  the  court  below 
and  insufficient  to  support  the  assignment  of  error. 
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The  second  assignment  of  error  is  that  the  court  erred  in 
its  remarks  on  the  relevancy  and  weight  of  testimony  during 
the  trial.  This  is  attempted  to  be  supported  by  showing  that 
the  court  during  the  cross^xamination  of  the  witness  Erick 
Erickson  asked :  "Are  you  the  man  I  declined  to  naturalize 
today  on  account  of  being  drunk  ?'*  But  the  court  in  his  in- 
structions to  the  jury  seems  to  have  removed  any  cause  of 
complaint  on  account  of  this  question  by  instructing  the  jury 
to  disregard  the  fact  that  citizenship  papers  had  been  denied 
to  the  witness  Erickson.  The  remarks  of  the  court  in  denying 
the  motion  of  the  defendant  to  dismiss  the  case  for  lack  of 
proof  of  birth  of  a  living  child  were  based  on  the  testimony 
and  we  think  proper. 

The  third  assignment  of  error  is  that  the  court  erred  in 
permitting  the  complaining  witness  to  hold  a  baby  in  her 
arms  on  exhibition  before  the  jury  while  giving  her  testi- 
mony. There  was  no  attempt  to  offer  the  baby  in  evidence 
or  to  exhibit  it  to  the  jury,  and  the  supposed  infraction  of  the 
legal  rules  consisted  merely  in  permitting  the  complaining 
witness  to  hold  her  baby  in  her  arms  while  giving  her  testi- 
mony. This  was  not  eiror,  and  does  not  bring  the  case  within 
the  rule  of  Busse  v.  State,  129  Wis.  171, 108  K  W.  64,  and 
cases  cited. 

The  fourth  assignment  of  error  is  that  "the  court  erred  in 
its  remarks  before  the  jury  in  ordering  the  arrest  of  the  de- 
ffendant^s  witness  Erick  Erickson  and  in  directing  the  clerk 
to  set  aside  his,  Erick  Erickson's,  naturalization  papers.^* 
It  is  argued  that  this  affected  the  credibility  of  the  witness 
with  the  jury.  The  witness  Erick  Erickson  was  called  on 
behalf  of  the  defendant,  and,  after  having  been  warned  by 
the  court  of  his  right  to  refuse  to  incriminate  himself,  testi- 
fied that  he  had  unlawful  sexual  relations  with  the  complain- 
ing witness  during  March  and  April,  1905.  Upon  cross- 
examination  by  the  district  attorney  he  testified  substantially 
that  he  had  been  arrested  and  convicted  for  drunkenness^ 
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whereupon  the  court  asked  the  witness  the  question  above 
referred  to,  and  the  witness  denied  that  he  was  the  man  that 
the  court  declined  to  naturalize  on  account  of  being  drunk. 
The  district  attorney  then  said:  "I  have  here  a  warrant  of 
arrest  of  the  witness  for  fornication.'*  The  court  said:  "The 
sherifip  is  instructed  to  arrest  the  witness  Erick  Erickson  and 
take  him  in  custody,  and  I  hereby  direct  the  clerk  to  set 
aside  his  naturalization  papers."  The  defendant's  counsel 
objected  to  the  remarks  of  the  court  in  the  presence  of  the 
jury,  as  tending  to  prejudice  them  against  the  defendant 
The  court  said: 

"No  man  can  become  a  citizen  of  the  United  States  unless 
he  proves  by  two  witnesses  that  he  is  a  man  of  good  moral 
character  and  well  behaved.  The  statement  he  has  made  here 
shows  that  he  is  not  well  behaved.  The  objections  to  the 
remarks,  of  the  court  in  ordering  the  witness  arrested  and 
with  regard  to  setting  aside  his  naturalization  papers  are 
overruled.  He  is  ordered  airested  for  the  crime  of  fornica- 
tion, and  the  clerk  is  instructed  not  to  give  him  his  citizen- 
fihip  papers." 

The  jury  were  instructed  to  disregard  this  arrest  and  the 
^withholding  of  the  naturalization  papers  in  weighing  the  evi- 
"dence.  While  the  district  attorney  might  have  chosen  a  more 
appropriate  time  and  place  for  the  arrest  of  the  witness  on 
his  own  confession,  a  witness  who  takes  the  stand  and  flaunts 
his  own  crime  brazenly  in  the  face  of  the  public,  the  court, 
and  the  jury  is  sometimes  made  an  example  of  in  this  way. 
The  writer  has  known  this  to  be  done  several  times  at  the 
circuit  Logically  considered,  the  arrest  of  the  witness,  if 
the  jury  believed  that  the  arrest  was  right,  would  tend  to  the 
exculpation  rather  than  the  incrimination  of  the  defendant 
in  the  bastardy  case,  for  the  court  charged  the  jury  on  this 
subject  as  follows: 

"The  evidence  of  the  defendant  tends  to  show  that  the  "wit- 
ness Erick  Erickson  also  had  sexual  intercourse  with  said 
Eva  Sahanen  during  the  months  of  March  and  April,  1905. 
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If  yoiL  believe  said  evidence,  and  that  another  man  than 
Johnson  had  sexual  intercourse  with  the  said  complaining 
witness,  Eva  Sahanen,  during  the  months  of  March  and 
April,  1905,  then  you  will  find  the  defendant  Thomas  Johnr 
3on  not  guilty.  The  fact  that  the  said  Erickson  was  arrested 
for  the  crime  of  fornication  and  that  his  citizen  papers  were 
withheld  should  not  prejudice  you  in  this  case,  for  you  will 
disregard  both  facts  in  weighing  the  evidence." 

This  is  not  like  the  arrest  of  a  witness  for  perjury  com- 
mitted while  on  the  stand.  The  latter  assumes  that  his  tes- 
timony is  false,  while  the  former  assumes  that  his  testimony 
is  true.  But  under  the  foregoing  circumstances,  where 
proper  instructions  were  given  to  the  jury,  we  must  decline 
to  hold  this  assignment  of  error  good.  Sees.  4659,  4706, 
Stats.  (1898). 

The  fifth  and  sixth  assignments  of  error  are  argued  to- 
gether and  are  to  the  effect  that  the  court  erred  in  not  dis- 
charging the  defendant  when  the  state  closed  its  case  in  chief 
and  also  when  the  testimony  was  closed.  The  bill  of  excep- 
tions is  not  certified  to  contain  all  the  evidence.  It  is  argued 
that  this  certification  of  the  bill  of  exceptions  is  approved  in 
S  Winslow's  Forms,  No.  1994,  p.  1211,  and  not©  10,  but 
counsel  has  not  read  this  form  aright  Looking  into  the  evi- 
dence, however,  we  find  that  the  complaining  witness  contra- 
dicted the  evidence  given  by  Erickson,  and  that  there  is  in 
the  record  evidence  suflScient  to  go  to  the  jury,  and,  if  the 
jury  believed  it,  to  support  a  verdict  against  the  defendant. 

The  seventh  and  eighth  assignments  of  error  contain  noth- 
ing not  covered  by  the  previous  rulings  except  that  under 
the  name  of  "newly-discovered  evidence"  counsel  for  defend- 
ant produced  the  record  of  the  conviction  of  Erick  Erickson 
on  June  22,  1906,  for  the  offense  of  fornication  with  the 
<^mplaining  witness  alleged  to  have  taken  place  on  March 
SI,  1005.  It  is  claimed  that  this  conclusively  established  the 
latter  fact,  and  therefore  no  jury  could  determine  who  was 
the  father  of  the  child,  even  if  they  were  to  believe  the  tes- 


Digitized  by  VjOOQ IC 


458         STJPEEME  COUET  OF  WISCONSIN.     [Nov. 
State  ex  rel.  Watson  y.  Clementson,  133  Wis.  458. 

timony  of  the  complaining  witness.  This  argument  pro- 
ceeds on  a  misconception  of  the  eflPect  of  the  judgment  of 
conviction  as  evidence.  Without  going  to  the  length  of 
State  V.  Beverly,  88  N.  0.  632,  or  passing  npon  the  con- 
sideration that  the  parties  to  the  prosecution  for  fornica- 
tion and  the  parties  to  the  prosecution  for  bastardy  are  not 
the  same,  it  is  sufficient  to  say  that  the  issues  in  the  sev- 
eral prosecutions  were  different,  and  the  affirmative  deter- 
mination of  one  does  not  necessarily  negative  the  other.  The 
court  recognizes  that  upon  the  trial  of  a  bastardy  case  un- 
contradicted evidence  of  sexual  intercourse  at  the  critical 
time  with  some  person  other  than  the  accused  must  raise  a 
reasonable  doubt  with  reference  to  the  paternity  of  the  child ; 
but  this  is  a  rule  going  only  to  the  weight  of  evidence  neces- 
sary to  uphold  a  conviction  in  criminal  or  giuwt-criminal 
cases.  It  does  not  at  all  conflict  with  the  rules  of  evidence 
relating  to  the  admissibility  and  conclusive  effect  of  judg- 
ments as  evidence.  Nor  does  it  render  either  admissible  or 
conclusive  any  judgment  that  does  not  logically  and  abso- 
lutely either  affirm  or  deny,  in  whole  or  in  part,  the  judg- 
ment sought  for  or  rendered  in  the  case  in  which  such  evi- 
dence is  offered. 

By  the  Covrt. — ^The  judgment  of  the  circuit  c6urt  is  af- 
firmed. 


State  kx  eel.  Watson  vs.  Clementsow,  Circuit  Judge- 
October  19 — Tfovember  5, 1907. 
Change  of  venue:  Prejudice  of  the  judge:  Mandamus. 

On  the  filing  of  an  affidavit  of  prejudice,  and  two  weeks  before  the 
end  of  the  then  current  term,  the  presiding  judge  of  O.  county 
called  in  another  circuit  judge,  who,  on  the  last  day  of  the  term, 
was  present,  assumed  and  exercised  jurisdiction  in  the  case, 
and  denied  a  motion  to  change  the  place  of  trial  thereof  to  some 
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other  circuit  Thereupon  the  applicant  for  the  change  of  venue 
proceeded  by  mandamus  to  compel  the  judge  of  G.  county  to 
change  the  venue.  The  return  to  the  writ  showed  that  the  for- 
eign Judge  had  been  and  was  then  ready  to  try  the  case  at  any 
term  of  the  circuit  court  for  O.  county  at  which  it  might  have 
been  or  may  be  noticed  by  either  party,  and  that  the  case  was 
not  noticed  for  trial  at  the  term  at  which  the  foreign  Judge 
attended.  Held,  that  relator  was  not  entitled  to  the  mandamus 
prayed  for. 

AIandamus  to  Honorable  Geoboe  Clementson,  Judge  of 
the  circuit  court  for  Grant  county.    Relation  dismissed. 

This  is  a  proceeding  by  vfiandamus  to  compel  the  judge  of 
the  circuit  court  for  Grant  county  to  change  the  venue  in  a 
case  pending  in  that  court,  wherein  the  relator  was  and  is 
plaintiff  and  Grant  county  and  others  defendants,  by  reason 
of  the  alleged  prejudice  of  said  judge^  The  defendant  made 
return  to  the  writ  and  the  relator  demurred  to  the  return. 
The  following  facts  appear  and  are  undisputed : 

The  affidavit  of  prejudice  therein  was  filed  by  the  relator 
with  the  clerk  of  said  court  October  13,  1903,  but  said  judge 
remained  ignorant  of  the  fact  that  said  affidavit  of  prejudice 
was  so  on  file  until  October  29,  1903,  when  Judge  Ddn- 
wiDDiB,  who  had  been  called  in  to  try  another  case,  was 
told  by  the  attorney  for  the  relator  in  the  presence  of  the 
defendant  that  such  affidavit  had  been  filed  and  suggested 
that  he  might  take  jurisdiction  of  the  case.  The  defendant 
then  informed  Judge  Dunwiddib  in  open  court  that  no  such 
application  had  been  made  to  him  and  that  he  had  not  before 
heard  of  such  affidavit.  Judge  Dunwiddib  declined  to  con- 
sider the  suggestion,  November  3,  1903,  the  attorneys  of  tho 
respective  parties  in  the  action  signed  and  filed  with  the 
clerk  a  stipulation  that  the  hearing  for  the  change  of  venue 
be  deferred  until  the  following  February  term  of  the  court. 
December  4,  1903,  the  trial  court  ordered  that  said  affidavit 
be  and  the  same  was  thereby  stricken  from  the  files  of  the 
clerk  and  returned  to  the  relator's  attorney  on  the  ground  that 
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no  application  upon  said  affidavit  had  ever  been  made  to  the 
court  or  the  judge  thereof. 

On  May  3,  1905,  the  relator  moved  the  circuit  court  for  a 
change  of  the  place  of  trial  to  some  other  circuit  as  provided 
by  statute,  basing  such  motion  on  an  affidavit  of  the  relator 
made  May  1,  1905,  in  which  the  affidavit  of  October  13, 
1903,  was  reiterated,  and  stated  that  such  affidavit  '^was  then 
and  still  is  true,  and  that  he  had  reason  to  and  does  believe 
that  he  cannot  have  a  fair  trial  of  said  action  on  account  of 
the  prejudice  of  Hon.  Gbobge  Clementsoi^,  judge  of  said 
court,  and  upon  all  the  facts  aforesaid  he  makes  application 
for  a  change  of  the  place  of  trial  of  said  action  as  by  the 
statutes  of  Wisconsin  in  such  case  made  and  provided." 
Affidavits  of  attorneys  for  the  respective  parties  in  the  action 
showing  the  history  of  the  proceedings  therein  were  also 
£led.  Thereupon  and  on  October  6, 1905,  the  same  bein^  the 
last  day  of  the  February  term  of  said  court  for  1905,  the  de- 
fendant by  order  entered  therein  denied  said  application  for 
the  change  of  the  place  of  trial  of  said  aotion,  for  the  reason 
that  the  same  was  ^'not  a  substantial  compliance  with"  sec 
2625,  Stats.  (1898),  as  amended  by  ch.  101,  Laws  of  1901, 
and  especially  as  it  failed  to  state  that  the  affiant  had  ''good 
reason  to  believe/* 

On  October  26,  1905,  the  relator  made  a  new  affidavit  of 
prejudice  in  compliance  with  tha  statutes,  and  filed  the  same 
November  1,  1905,  and  applied  to  said  court  upon  such  new 
affidavit  for  a  change  of  the  place  of  trial  of  said  action. 
The  defendant  as  such  judge,  in  the  exercise  of  his  discretion 
given  by  said  statute,  retained  said  action  in  said  court  for 
the  purpose  of  calling  in  another  judge  to  try  the  same,  and 
by  an  order  dated  February  1,  1906,  reciting  the  facts, 
called  in  Hon.  J.  J.  Fbuit  of  the  Sixth  circuit  to  attend  and 
hold  court  during  the  then  current  term  thereof  for  the  pur- 
pose of  exercising  jurisdiction  in  the  said  action.  February 
6,  1906,  Judge  Feuit  acknowledged  said  call  and  duly  noti- 
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fied  the  clerk  of  said  court,  in  pursuance  of  the  statute  cited, 
that  he  should  attend  at  the  courthouse  at  Lancaster,  Feb- 
ruary 15,  1906,  at  2  p.  m.  for  the  purpose  of  assuming  and 
exercising  jurisdiction  in  said  case.  The  October,  1905, 
term  of  said  circuit  court  for  said  county  was  in  regular  ses- 
sion February  15,  1906,  at  2  o'clock  p.  m.,  and  the  defendant 
then  and  there  took  the  bench  as  the  presiding  judge  of  said 
court  and  announced  that  the  matters  to  be  heard  before  him 
would  be  suspended;  that  affidavits  of  prejudice  had  been 
filed  against  him  in  the  case  mentioned  and  another  case, 
and  that  Judge  Fbuit  had  been  called  upon  by  him  to  attend 
and  assume  jurisdiction  in  said  cases  and  that  he  was  then 
present  in  the  court  room,  and  thereupon  called  upon  Judge 
Fbuit  to  take  the  bench,  which  he  then  and  there  did  and  so 
assumed  jurisdiction  of  both  of  said  cases.  All  of  the  attor- 
neys in  both  of  said  cases  were  present  and  the  defendant  at 
once  left  the  court  room.  Immediately  after  Judge  Fruit 
took  the  bench  and  assumed  jurisdiction  of  said  cases  the  at- 
torneys for  the  relator  made  to  the  court  and  filed  with  the 
clerk  thereof  a  written  motion  for  an  order  for  a  change  of 
the  place  of  trial  of  the  action  to  some  other  circuit,  based 
upon  the  said  several  affidavits  of  the  relator  theretofore 
made  and  filed  by  him  and  for  and  on  his  behalf  in  said  ac- 
tion, and  on  all  the  records  and  files  in  the  action,  which 
motion,  after  argument  of  the  respective  attorneys,  was  de- 
nied by  Judge  Frttit. 

As  the  case  was  not  then  ready  for  trial  no  further  pro- 
ceedings were  had  therein  at  that  term.  Judge  Fkuit  has 
been  ready  and  is  now  ready  to  try  said  case  at  any  teim  of 
said  court  at  which  it  might  have  been  or  may  be  noticed  for 
trial,  but  it  has  not  been  noticed  for  trial  by  either  party 
since  the  February  term,  1905. 

It  is  also  claimed  on  behalf  of  the  defendant  that  the  re- 
lator's application  made  November  1,  1905,  for  a  change  of 
the  venue  based  upon  such  new  affidavit  was  a  waiver  of  what- 
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ever  errors  might  have  been  made  in  the  action  or  nonaction 
of  the  court  upon  previous  aflBdavits,  and  that  the  action  of 
the  defendant  thereon  by  calling  in  another  judge  and  his 
acceptance  and  assuming  jurisdiction  left  the  defendant 
without  jurisdiction  for  any  purpose  unless  reversed  by  ap- 
pellate proceedings,  and  that  mandamvs  will  not  lie  to  re- 
view such  determination  by  him  made  therein. 

For  the  relator  there  were  briefs  by  T.  L.  Cleary  and  Buslir 
nell,  Watkins  &  Moses,  and  oral  argument  by  A.  R.  Bushnell. 

For  the  respondent  the  cause  was  submitted  on  a  brief 
signed  by  Oeorge  Clementson,  Judge,  and  H.  W.  Brown, 
A.  W.  Kopp,  O.  B.  Clementson,  and  Ed.  M.  Lowry,  of 
counsel. 

Oassoday,  0.  J.  The  imdisputed  facts  set  forth  in  the 
foregoing  statement  suggest  the  several  questions  discussed  in 
the  briefs  of  the  respective  parties.  Whether  the  order  of 
December  4,  1903,  striking  out  the  affidavit  of  prejudice  filed 
with  the  clerk  seven  weeks  before  for  the  reasons  given  by 
the  defendant,  was  void,  and  whether  the  order  of  October 
6, 1905,  denying  the  application  of  May  3, 1905,  for  a  change 
of  venue  for  the  reasons  given  by  the  defendant,  was  wrong, 
have  both  been  carefully  considered  by  this  court ;  but  the  view 
we  have  taken  of  the  case  makes  it  unnecessary  for  us  to  deter- 
mine either  of  those  questions.  In  fact  we  do  not  regard 
those  questions  as  properly  before  us  for  review  on  this  ap- 
plication for  a  mandcmius.  After  such  proceedings  were  had 
and  on  or  about  November  1,  1905,  the  relator  made  in  open 
court  and  filed  in  said  court  a  new  application  for  the  change 
of  the  venue  of  said  action,  based  upon  the  affidavit  of  said 
relator  sworn  to  October  26,  1905,  to  the  effect  that  he  had 
"good  reason"  to  and  did  believe  that  he  could  not  have  a 
fair  trial  of  such  action  on  account  of  the  prejudice  of  the 
defendant,  and  that  he  made  the  application  for  a  change  of 
the  place  of  trial  of  said  action  as  by  the  statutes  in  such  case 
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made  and  provided.  The  defendant  received  such  application 
and  treated  such  new  a£Sdavit  as  sufficient  to  satisfy  the  stat- 
ute applicable.     Sec.  2625,  Stats.   (Supp.  1906;  Laws  of 
1901,  ch.  101;  Laws  of  1905,  ch.  282).     The  statutes  so 
amended  provide  in  effect  that  the  judge,  on  such  applica- 
tion, shall  change  the  venue,  "or  in  lieu  of  granting  such  ap- 
plication" retain  such  action  "until  the  last  day  of  the  then 
current  term"  in  case  the  action  is  triable  at  such  term,  "or 
the  next  term  if  it  is  made  in  vacation,  and  in  the  meantime 
shall  call  upon  some  other  circuit  judge  or  judges  to  attend 
and  hold  court  during  such  current  or  next  term  for  the  pur- 
pose of  exercising  jurisdiction  in  all"  such  actions.   That  sec- 
tion of  the  statutes,  so  amended,  has  during  the  present  year 
been  construed  by  this  court  in  a  case  where,  as  here,  the  affi- 
davit of  prejudice  was  filed  at  a  term  at  which  the  case  was 
not  triable.     Odegard  v.  North  Wis.  L.  Co.  130  Wis.  659, 
669,  670,  110  K  W.  809.    In  that  case  it  was  expressly  held 
that  "the  cause  can  be  sent  from  the  circuit  only  after  the 
lapse  of  a  term  at  which  it  could  be  tried."    Id.    The  court, 
among  other  things,  there  said : 

"The  general  purpose  of  this  section  is  reasonably  clear; 
but,  unfortunately,  its  terms  are  by  no  means  clear.     The 
purpose  was  to  secure  to  a  party  making  an  affidavit  of  prej- 
udice a  trial  before  an  unprejudiced  judge  without  the  trans- 
fer of  the  case  to  another  circuit,  and  at  the  same  time  to 
secure  both  parties  against  a  long  delay  which  might  easily 
result  were  there  no  limitation  on  the  time  within  which  an- 
other judge  might  be  called  in.    In  other  words,  the  purpose 
was  to  secure  not  only  an  unprejudiced  trial,  but  a  trial  in 
the  home  circuit,  provided  a  competent  judge  seasonably  at- 
tends.    It  evidently  contemplates  that  there  shall  always  be 
one  term  during  which  the  case  can  be  tried  in  the  home  cir- 
<;uit,  and  that  such  term  shall  be  a  term  at  which  the  case  is 
in  situation  to  be  moved  peremptorily  for  trial.     It  clearly 
does  not  contemplate  that  the  case  shall  be  sent  from  the  cir- 
<niit  after  the  lapse  only  of  a  term  at  which  it  could  not  be 
tried.''    Id. 
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Such  construction  is  in  harmony  with  the  general  purpose 
of  the  section.  It  safeguards  the  rights  of  the  respective 
parties  and  must  be  adhered  to.  In  so  far  as  Pordyce  v.  State 
ex  rel  Kellelier,  115  Wis.  608,  92  N.  W.  430,  holds  to  the 
contrary  it  must  be  regarded  as  overruled.  In  the  case  at  bar, 
as  indicated  in  the  foregoing  statement,  Judge  Fbuit  was 
called  two  weeks  before  the  end  of  the  October  term  for  1905. 
That  term  of  the  court  was  in  r^ular  session  on  February  15, 
1906.  Judge  Fbuit  gave  notice  that  he  would  attend  "for 
the  purpose  of  assuming  and  exercising  jurisdiction  in  said 
case"  more  than  a  week  prior  to  the  end  of  that  term.  Pur- 
suant to  such  notice  he  was  present  and  assumed  and  exer- 
cised jurisdiction  in  said  case  on  February  15,  1906.  That 
was  the  last  day  of  the  October  term  for  1905.  On  that  day 
the  relator  moved  said  court,  with  Judge  Fbuit  presiding, 
for  an  order  changing  the  place  of  trial  of  said  action  to  some 
other  circuit  Such  motion  was  then  and  there  denied  by 
Judge  Fbuit.  It  appears  from  the  return,  however,  "that 
Judge  Fi^uiT  has  been  ready,  and  is  now,  to  try  said  case  at 
any  term  of  the  circuit  court  of  Grant  county  at  which  it 
might  have  been  or  may  be  noticed  for  trial  by  either  party 
since  the  February  term,  1905." 

It  follows  from  what  has  been  said  that  the  relator  is  not 
entitled  to  the  mandamtts  prayed  for. 

By  the  Court. — The  demurrer  to  the  return  is  overruled 
and  the  relation  is  dismissed. 
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School  District  No.  11  of  the  Town  of  Madison,  Ap- 
pellant, vs.  Clifcoen  and  another,  Eespondents. 

Beptemher  S— November  26,  1907. 

BchooU  and  scTiool  districts:  Director:  Duties:  School  district  meet- 
ings: Control  of  actions:  Statutes:  Construction:  Dismissal  and 
nonsuit:  Voluntary  dismissal:  Discretion  of  court:  Appeal  and 
error:  Dismissal  of  appeal. 

1.  Under  the  proTisions  of  sec.  442,  Stats.  (1^98),  making  it  the 

duty  of  the  director  of  a  school  district  "to  cause  an  action  to 
be  prosecuted  in  the  name  of  the  district  on  the  treasurer's 
bond  in  case  of  any  breach  of  any  condition  thereof/'  the  di- 
rector has  the  power  to  commence  and  prosecute  an  action  upon 
the  treasurer's  bond  without  waiting  for  a  meeting  of  the  school 
district,  and  the  reservation  of  power  to  the  district  meeting 
given  by  subd.  17,  sec.  430,  Stats.  (1898),  "to  give  such  direc- 
tion and  make  such  provision  as  may  be  necessary  in  relation 
to  the  prosecution  or  defense  of  any  action  or  proceeding  in 
which  the  district  may  be  a  party  or  may  be  interested,"  is  not 
Inconsistent  with  such  power  given  the  director. 

2.  In  such  case  the  school  district  meeting  has  power,  subject  to 

control  of  the  court,  to  dismiss  an  action  on  its  treasurer's 
bond  commenced  by  the  school  district  director. 

3.  A  plaintiff  has  no  such  complete  control  over  his  action  as  entitles 

him  to  discontinue  it  at  will  without  leave  of  the  court. 

4.  Where  a  plaintiff  attempts  to  discontinue  his  action  the  court 

may  in  its  discretion  deny  the  application,  if  the  rights  of  the 
defendant  or  third  parties  or  the  public  will  be  substantially 
.  prejudiced  by  such  discontinuance. 
6.  In  an  action  by  a  school  district  director.  In  the  name  of  the 
district,  against  its  treasurer  for  breach  of  his  bond,  it  ap- 
peared, among  other  things,  that  at  a  special  meeting  of  the 
district  duly  called'  the  treasurer's  accounts  had  been  audited 
and  resolutions  adopted  approving  such  accounts  and  directing 
that  the  action  begun  by  the  director  be  dismissed.  No  public 
reasons  appeared  why  the  action  should  proceed  further  against 
the  wish  of  the  electors.  Held,  that  an  appeal  from  a  judgment 
dismissing  the  action  should  be  dismissed. 

Appeax  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Dismissed* 
Vol.133  — 30 
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Geo.  W.  Bird  and  T.  C.  Richmond  in  support  of  the  mo- 
tion to  dismiss. 

F,  M.  Miner,  contra. 

The  following  opinion  was  filed  September  24,  1907 : 

WiNSLOw,  J.  A  joint  motion  is  made  by  the  respondents 
and  the  district  board  of  the  appellant  to  dismiss  the  appeal 
herein.  It  appeared  on  the  hearing  of  the  motion  that  the 
present  action  is  an  action  at  law  against  the  district  treasurer 
and  his  bondsman,  claiming  breach  of  the  treasurer's  bond, 
and  that  the  action  was  commenced  by  the  director  of  the  dis- 
trict in  July,  1906 ;  that  the  breaches  of  the  bond  relied  upon 
were  that  the  treasurer  had  paid  out  moneys  of  the  district 
upon  orders  not  countersigned  by  the  director,  but  which  rep- 
resented legitimate  expenditures  on  behalf  of  the  district; 
that  at  a  special  meeting  of  the  district  duly  called  in  August, 
1906,  the  treasurer's  accounts  were  audited,  and  a  resolution 
adopted  approving  the  treasurer's  accounts  and  directing  that 
the  action  begun  by  the  director  be  discontinued ;  that  the  di- 
rector and  his  attorneys  refused  to  discontinue  the  action,  but 
brought  it  to  trial  in  March,  1907,  which  trial  resulted  in  a 
judgment  dismissing  the  same ;  that  an  appeal  was  taken  to 
this  court  in  April  following;  and  that  at  the  annual  meeting 
of  the  district  held  July  1,  1907,  a  new  director  was  elected 
and  resolutions  were  unanimously  adopted  declaring  that  the 
treasurer  had  misappropriated  no  moneys,  but  had  fully  ac- 
counted for  all  funds  in  his  possession,  and  directing  that  the 
litigation  against  him  be  discontinued  and  that  the  new  di- 
rector and  the  district  board  co-operate  in  procuring  the  dis- 
continuance. The  plaintiff's  attorney^  still  refusing  to  dis- 
miss the  appeal,  this  joint  motion  was  made. 

It  is  contended,  in  opposition  to  the  motion,  that  under  the 
statutes  the  district  director  has  entire  control  over  an  action 
upon  the  treasurer's  bond,  and  that,  even  if  this  be  not  so, 
still  there  are  public  reasons  which  should  impel  the  court 
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to  refuse  to  allow  the  appeal  to  be  dismissed.  The  first  con- 
tentioa  is  based  upon  the  third  clause  of  sec  442,  Stats. 
(1898),  which  makes  it  the  duty  of  the  district  director  "to 
cause  an  action  to  be  prosecuted  in  the  name  of  the  district  on 
the  treasurer's  bond  in  case  of  any  breach  of  any  condition 
thereof.''  This  clause,  however,  must  be  read  in  connection 
with  subd.  17,  sea  430,  Stats.  (1898),  which  gives  the  school 
district  meeting  power  "to  give  such  direction  and  make  such 
provision  as  may  be  necessary  in  relation  to  the  prosecution 
or  defense  of  any  action  or  proceeding  in  which  the  district 
may  be  a  party  or  may  bo  interested."  The  two  sections 
should  be  harmonized  if  possible,  and  it  does  not  seem  difficult 
to  harmonize  them  on  an  entirely  reasonable  basis.  It  was 
doubtless  thought  advisable  that  the  director  should  have 
power  to  commence  and  prosecute  an  action  upon  the  treas- 
urer's bond  without  waiting  for  a  meeting  of  the  school  dis- 
trict, for  the  very  obvious  reason  that  otherwise  the  remedy 
might  be  either  wholly  lost  or  greatly  endangered  by  delay. 
The  reservation  of  power  to  the  district  meeting  to  give  direc- 
tions and  make  provisions  in  relation  to  the  prosecution  or 
defense  of  any  action  is  not  inconsistent  with  the  power  given 
to  the  director.  Both  may  well  stand  together ;  the  director's 
power  to  commence  an  action  and  prosecute  it  until  the  elec- 
tors of  the  district  give  other  directions  being  fully  recog- 
nized. Indeed,  any  other  construction  would  seem  to  be  out 
of  harmony  with  our  form  of  school  district  government, 
which  closely  approaches  a  pure  democracy. 

We  discover  no  public  reasons  why  the  action  should  pro- 
ceed further  against  the  unanimous  wishes  of  the  electors. 

It  is  well  settled  that  a  plaintiff  has  no  such  complete  con- 
trol over  his  action  as  will  entitle  him  to  discontinue  it  at 
will  without  action  by  the  court,  and  that  the  court  may  in  its 
discretion  deny  the  application  for  leave  to  discontinue,  if  the 
ri^ts  of  the  defendant  or  of  third  parties  or  the  public  will 
be  substantially  prejudiced  thereby  (State  ex  rel.  Milwaukee 
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V.  Ludwig,  106  Wis.  226,  82  N.  W.  158),  but  we  have  dis- 
covered no  such  considerations  here.    See,  in  this  connection, 
State  ex  rel  Mitchell  v.  Decatur,  58  Wis.  291,  17  N.  W.  20. 
By  the  Court. — ^Appeal  dismissed. 

A  motion  by  the  appellant  for  a  rehearing  was  submitted 
on  a  brief  by  Miner  &  Elver  for  the  appellant,  a  brief  by 
Bichmondj  Jackman  &  Swansen  for  the  respondents,  and  a 
brief  by  Bird  &  Oilman,  for  the  district  board. 

The  motion  was  denied  November  26,  1907. 


State,  Respondent,  vs.  Lloyd,  Appellant 

November  & — Ifovemiber  26,  1907. 

Highways:  Estahlishment  hy  prescription:  Adverse  possession:  £»• 
croachments :  Abandonment. 

1.  The  right  to  a  particular  strip  of  land  four  rods  wide  for  a  pub- 
lic highway  may  be  gained  by  twenty  years'  actual  occupancy 
and  use  thereof  as  and  for  a  highway*  laid  out  where  It  does 
not  wholly  coincide  therewith  because  of  mistake  as  to  the  true 
boundaries  of  such  laid-out  way. 
t2.  Whether  a  landowner  may,  by  twenty  years'  encroachment  upon 
a  four-rod  strip  of  land  condemned  for  a  highway,  acquire  a 
right  to  continue  the  encroachment,  is  not  involved  In  the  fore- 
going rule,  and  is  not  decided  in  this  casej 

3.  The  principle  that  twenty  years'  occupancy  of  land  as  an  owner 

might  do,  whether  in  good  faith  or  bad  faith,  whether  with 
knowledge  of  the  real  right  of  the  matter  or  through  mistake, 
will  ripen  into  a  title  by  adverse  possession,  applies  to  such 
occupancy  for  such  length  of  time  of  a  definite  four-rod  strip 
of  land  for  a  highway  so  as  to  vest  in  the  public  the  right  to 
use  the  strip  the  same  as  in  the  case  of  a  laid-out  highway. 

4.  If  a  highway  be  laid  out  and  a  four-rod  strip  of  land  be  occupied 

and  used  as  and  for  such  a  highway,  the  same,  however,  by  mis- 
take not  coinciding  at  all  points  with  the  way  as  laid  out,  so 
far  as  the  occupied  and  used  strip  does  not  so  coincide  it  is  a 
part  of  the  public  way  by  adverse  possession,  superseding  the 
parts  within  the  limits  of  the  laid-out  way  not  used  and  causing 
an  abandonment  thereof. 
[Syllabus  by  Marshall,  J.] 
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Appbal.  from  a  judgment  of  the  circuit  court  for  Waushara 
county :  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

Action  to  recover  a  forfeiture  under  sec.  1326,  Stats. 
(1898).  The  action  was  commenced  in  justice's  court  and 
certified  to  the  circuit  court  upon  a  plea  of  disputed  title  to 
real  estate. 

The  action  was  instituted  in  the  name  of  the  state  by  the 
chairman  of  the  board  of  supervisors  of  the  town  of  Aurora, 
where  the  land  was  situated. 

The  evidence  was  to  this  effect:  Defendant  and  his  pre- 
decessor in  title,  one  Van  Houten,  were  the  owners  and  pos- 
sessors of  the  N.  W.  \  of  section  25,  town  18,  range  18  east, 
for  some  fifty-three  years  before  the  action  was  conmienced. 
Van  Houten  was  owner  from  1849  to  1893.  For  About  the 
same  time  near  the  west  eighth  line  there  was  a  traveled  way, 
used  as  a  public  thoroughfare.  It  extended  from  the  north 
in  section  24  south  through  and  beyond  section  25.  It  was 
cut  out  across  the  land  in  1851  by  the  inhabitants  of  the 
region  with  Mr.  Van  Houten's  permission,  looking  to  the  es- 
tablishment of  a  highway  on  the  eighth  line.  Prior  to  1853 
a  fence  was  constructed  some  four  rods  west  of  said  line. 
That  year  a  highway  was  laid  out  by  public  authority  with 
such  line  as  the  center,  but  it  was  not  opened  or  traveled  east 
of  such  line  prior  to  1905.  About  1854  the  owner  of  the  land 
constructed  a  fence  about  four  rods  east  of  the  one  before 
mentioned,  leaving  a  strip  of  about  that  width  for  the  high- 
way, which  included  the  way  as  it  had  been  theretofore  cut 
out  and  used.  The  old  east  fence  was  within  a  few  feet  of  the 
eighth  line,  substantially  straight  and  probably  wholly  west 
of  such  line.  From  time  to  time  by  public  authority,  from 
1853  to  1905,  work  was  done  in  maintaining  the  highway  be- 
tween the  two  fence  lines  and  no  work  was  done  during  such 
period  for  the  maintenance  of  a  way  east  of  the  east  fence 
line.  Travel  for  more  than  twenty  years  after  the  highway 
was  laid  out  was  confined  by  the  fences  to  the  strip  of  land 
between  them,  and  without  question  on  the  part  of  the  public 
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In  1878  defendant's  grantor,  a  majority  of  the  supervisors 
of  the  town,  and  the  owner  of  the  land  inmiediately  to  the 
north  met  in  the  highway  as  used  and  there  was  some  dis- 
cussion about  changing  it  to  coincide  with  the  highway  as  laid 
out,  said  grantor  refusing  to  consent  thereto  upon  the  ground 
that  the  then  situation  had  existed  so  long  as  to  permanently 
locate  the  proper  boundaries  of  the  highway.  Thereafter  such 
situation  continued  down  to  1905,  except  the  fence  on  the  east 
side  fell  into  decay  and  practically  for  some  years  ceased  to 
exist,  and  there  were  some  immaterial  changes  in  the  location 
of  the  west  fence.  During  all  the  time  the  owner  of  the  land 
ignored  the  existence  of  any  highway  overlapping  on  the  east 
the  location  of  the  east  fence  line,  and  treated  it  as  a  strip 
four  rods  wide  between  the  old  fence  lines.  In  June,  1905, 
the  town  authorities  commenced  to  build  a  grade  for  a  trav- 
eled track  within  the  boundary  of  the  laid-out  road  from  the 
north  side  of  the  land  south  about  twenty  rods,  the  east  line 
of  the  grade  as  completed  being  west  of  the  eighth  line  about 
two  feet  at  the  north  end  and  ten  feet  at  the  south  end.  De- 
fendant obstructed  travel  upon  the  grade  east  of  the  old  fence 
line,  whereupon  the  action  was  commenced.  The  obstruction 
did  not  interfere  with  travel  by  the  old  track  except  as  said 
track  had  been  interfered  with  by  the  building  of  the  grade. 
When  defendant's  grantor  built  the  east  fence  line  he  did  so 
mistaking  the  true  location  of  the  eighth  line.  A  year  or  two 
later  he  declared  privately  to  his  son  that  his  fence  was  too 
far  east,  but  that  he  would  let  it  remain  till  he  built  a  new  one 
and  then  move  it  back.  More  than  twenty  years  thereafter  he 
declined  to  move  the  fence,  as  before  indicated,  and  neither 
he  nor  his  grantee,  the  defendant,  ceased  from  the  first  to 
occupy  up  to  the  said  old  line  fence.  The  occupancy  of  the 
strip  of  land  fenced  out  for  the  highway  down  to  about  1878 
was  through  mistake  as  to  the  location  of  the  eighth  line  and 
acquiescence  in  the  location  of  the  fences. 

At  the  close  of  the  evidence  a  verdict  was  directed  in  plaint- 
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iff's  favor  for  one  dollar  damages  and  costs^  and  judgment 
was  accordingly  entered. 

For  the  appellant  there  was  a  brief  by  Park  &  Carpenter 
and  Wilbur  E,  Hurlhut,  and  oral  argument  by  B.  B.  Park. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oertr 
oral  and  E.  F.  KUeertj  district  attorney,  and  John  J.  Wood, 
Jr.,  of  counsel,  and  oral  argument  by  Mr.  Wood. 

Mabshall,  J.  While  a  very  long  record  is  presented,  it  is 
believed  that  the  foregoing  brief  statement  exhibits  the  facta 
as  established  with  sufficient  clearness  to  warrant  the  trial 
court  in  holding  that  no  jury  question  was  involved.  There 
was  a  scintilla  of  evidence  here  and  there  out  of  harmony 
with  the  general  trend.  The  history  of  the  subject  involved 
extended  over  a  period  of  some  fifty-five  years,  part  depend- 
ing on  declarations  of  deceased  persons  made  some  fifty  years 
prior  to  the  trial  and  much  on  recollection  of  events  after  the 
lapse  of  more  than  the  ordinary  span  of  a  generation.  On  the 
whole  there  was  in  the  judgment  of  the  trial  court,  as  it 
appears,  nothing  to  materially  vary  with  reasonable  certainty 
the  physical  situation  as  clearly  shown,  and  with  that  we 
agree. 

We  have  not  attempted  in  the  statement  to  do  more  than 
give  the  general  effect  of  the  evidence,  as  we  conclude  the 
trial  court  properly  viewed  the  case.  Since  it  appeared  that 
Mr.  Van  Houten  intended  to  have  a  way  for  public  travel  es- 
tablished through  his  land  with  the  north  and  south  eighth 
line  as  the  center  when  the  way  was  blazed  and  cut  out  and 
made  usable  in  1851 ;  that  one  was  laid  out  in  1853  with  such 
intention;  that  a  strip  of  land  substantially  of  the  proper 
width,  including  the  way  as  used,  with  like  intention,  was 
partly  before  1853  and  partly  a  year  thereafter  fenced  out  by 
Mr.  Van  Houten,  but  by  mistake  it  was  located  wholly  west 
of  such  line ;  and  with  like  mistake  it  was  occupied,  worked, 
and  used  by  the  public  as  and  for  the  highway  as  laid  out 
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for  much  more  than  twenty  years ;  that  though  Mr.  Van  Hou- 
ten  soon  discovered  his  mistake  he  concluded  not  to  rectify 
it  except  at  his  pleasure  and  continued  to  use  his  land  ac- 
cordingly for  more  than  twenty  years  and  then  refused  to 
make  any  change  and  was  not,  nor  was  his  grantee,  interfered 
.with  in  that  regard  till  1905 — ^these  propositions  were  pre- 
sented for  solution  to  the  trial  court: 

1.  Is  the  way  as  fenced  out,  occupied,  and  used,  by  ad- 
verse possession,  the  legal  highway,  superseding  the  way  as 
laid  out,  so  far  as  the  two  do  not  coincide  i 

2.  Is  the  way  as  fenced  out,  under  the  circumstances,  the 
legal  highway  intended,  by  dedication  ? 

3.  Did  the  occupation  of  the  land  on  the  east  side  of  the 
highway  as  fenced  out,  up  to  the  east  fence,  ripen  into  a  right 
by  adverse  possession  ? 

An  answer  to  either  of  such  propositions  in  the  aflSrmative 
is  sufficient  to  dispose  of  the  appeal. 

It  is  considered  that  the  first  of  such  propositions  must  be 
answered  in  appellant's  favor.  The  learned  trial  judge  seem- 
ingly decided  to  the  contrary  upon  the  mistaken  theory  that 
a  highway  cannot  be  established  by  adverse  possession,  or  the 
mistaken  theory,  often  advanced,  that  possession  by  mistake 
of  boundaries,  the  intention  being  to  claim  up  to  or  within 
the  calls  of  some  written  instrument  or  up  to  some  ascertain- 
able but  not  ascertained  line,  cannot  ripen  into  a  right  be- 
yond such  calls  or  line.  In  other  words,  that  a  mistake  of 
boundaries  does  not  form  a  legitimate  basis  for  adverse  pos- 
session. There  are  expressions  in  some  of  the  early  cases  sup- 
porting both  of  such  theories,  but  the  law  as  understood  here 
is  now  firmly  settled  to  the  contrary. 

That  a  highway  may  be  established  by  twenty  years'  ad- 
verse possession  is  distinctly  ruled  by  Chippewa  Falls  v. 
Hopkins,  109  Wis.  611,  85  N.  W.  553.  It  was  further  there 
held,  referring  to  Lemon  v.  Hayden,  13  Wis.  159,  and  Wy- 
man  v.  State,  13  Wis.  663,  that  the  use  of  a  definite  highway 
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by  the  public  for  twenty  years  witli  the  assent  o£  the  owner 
is  conclusive  evidence  of  dedication,  and  the  establishment 
of  a  highway  in  that  way. 

That  occupancy  up  to  a  particular  line,  or  between  par- 
ticular lines,  continuing  for  twenty  years  as  an  owner  or  per- 
son having  the  right  might  so  occupy  the  premises,  whether 
by  mistake  or  in  good  faith  or  in  bad  f aith^  creates  a  right  by 
adverse  possession,  is  ruled  by  Lampman  v.  Van  Alstyne,  94 
Wis.  417,  69  N.  W.  171;  WiOcins  v.  Nicolai,  99  Wis.  178, 
74  K  W.  103;  Wollnum  v.  BuehU,  100  Wis.  31,  75  N.  W. 
425;  III  8.  Co.  v.  BUot,  109  Wis.  418,  85  N.  W.  402;  Otl- 
rnan  v.  Brovm,  115  Wis.  1,  91  N.  W.  227 ;  III  8.  Co.  v.  Bud- 
zisz,  119  Wis.  580,  97  N.  W.  166 ;  and  many  other  cases. 

As  in  this  case  the  strip  fenced  out  for  the  highway  was  un- 
questionably used  for  more  than  twenty  years  by  the  public 
as  the  true  one,  as  before  indicated,  there  can  be  no  doubt 
under  the  authorities  cited  but  that  it  became  a  highway  by 
adverse  use.  The  continued  possession  and  use  of  the  strip 
for  the  period  mentioned  raises  the  presumption  that  it  was 
characterized  by  all  the  essentials  of  adverse  occupancy,  re- 
buttable only  by  proof  of  some  circumstance  inconsistent 
therewith,  and  mere  mistake  as  to  the  true  location,  as  the 
authorities  indicate,  is  not  sufficient.  If  one  uses  land  of  an- 
other in  any  way  which  cannot  be  regarded  as  constructive 
possession  by  such  other,  the  holding  is  adverse,  and  if  con- 
tinued without  interruption  for  the  statutory  period  it  will 
ripen  into  an  absolute  right  to  the  property.  The  question 
of  the  nature  of  the  possession  turns  on  whether  there  is  a 
disseisin  of  the  true  owner.  Such  is  the  statute,  sec.  4207, 
Stats.  (1898). 

The  principles  stated  are  so  ftilly  discussed  in  the  cases 
cited  that  we  shall  content  ourselves  with  the  foregoing  brief 
reference  to  them  an^  their  effect 

It  would  seem  that  when  a  town  for  more  than  twenty 
years,  pursuant  to  proceedings  laying  out  a  highway,  opens 
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one  on  a  four-rod  strip  of  land  fence(J  out  for  that  purpose 
and  thereby  gains  a  right  by  adverse  possession  to  use  that 
particular  strip  for  such  highway,  it  must  in  all  reason  super- 
sede the  laid-out  way  so  far  as  the  two  do  not  coincide,  as  held 
in  Almy  v.  Church,  18  K.  I.  182,  26  Atl.  58;  Matteson  r. 
Whaley,  20  R  I.  412,  39  Atl.  754;  Grvbe  v.  Nichols,  36 
HI.  92 ;  Peoria  v.  Johnston,  56  HI.  45 ;  and  other  oases  cited 
to  our  attention  by  appellant's  counsel.  That  rule  as  to  aban- 
donment of  such  part  of  the  land  within  the  laid-out  way  not 
included  in  the  way  fenced  out  and  used  necessarily  results 
from  the  one  vesting  in  the  public  the  right  to  the,  used  way 
by  adverse  possession.  It  would  be  highly  absurd  to  hold  that 
notwithstanding  the  acquisition  of  a  highway  by  such  posses- 
sion, satisfying  all  requirements  intended  to  be  met  by  the  one 
laid  out,  lands  outside  thereof,  within  the  limits  of  such  laid- 
out  way,  may  still  be  claimed  for  the  public  use. 

It  does  not  seem  that  the  authorities  cited  to  our  attention 
relating  to  the  capacity  of  a  landowner  to  obtain  a  right  to  a 
portion  of  a  laid-out  highway  by  merely  encroaching  thereon, 
such  as  Nicolai  v.  Davis,  91  Wis.  370,  64  K  W.  1001,  nor 
'  cases  involving  the  effect  of  mere  deviations  from  the  bound- 
aries of  a  laid-out  highway,  such  as  Randall  v> ,  Rovelsiad, 
105  Wis.  410,  81  N.  W.  819,  nor  cases  involving  the  question 
of  abandonment  by  nonuser  of  a  platted  city  street  before  the 
time  arrives  when  such  street  is  wanted  for  public  use,  such 
as  Reilly  v.  Racine,  51  Wis.  526,  8  K  W.  417,  apply  to  the 
facts  of  this  case,  as  we  imderstand  them.  The  highway  as 
fenced  out,  worked,  and  used  having  become  established  by 
adverse  possession,  whether  the  owner  of  the  land  gained  a 
right  by  adverse  possession  on  his  part  to  a  portion  of  the 
laid-out  way  need  not  be  determined.  No  question  of  mere 
deviation  of  public  travel  from  the  laid-out  highway  or  aban- 
donment by  failing  to  open  such  highway  is  involved  in  the 
casa 

'So  other  question  su^ested  seems  to  require  attention. 
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The  one  discussed  is  conclusive.  It  follows  that  the  judgment 
must  be  reversed,  and  the  cause  remanded  with  directions  to 
dismiss  the  case  with  costs. 
By  the  Court. — So  ordered. 


Yeska.,  Appellant,  vs.  SwEimEZYNsia  and  others,  Ee- 
spondents. 

Navemlfer  5— November  26,  1907* 

Aasault  Ohd  'battery:  Pleading:  General  denial:  Admissibility  of  evi- 
dence of  justification:  Res  gestss:  Judicial  admissions:  Conclu- 
siveness: Explanation:  Evidence:  Parts  of  conversation. 

1.  In  a  civil  action  for  assault  and  battery  evidence  of  justification 

is  not  admissible  under  a  mere  general  denial. 

2.  In  a  civil  action  for  assault  and  battery,  where  the  answer  was  a 

mere  general  denial,  it  is  error  to  instruct  the  jury  that  the  as- 
sault, conceded  to  have  been  made  by  one  of  the  defendants  and 
of  which  there  was  some  evidence  as  to  the  others,  might  be 
justified  and  a  verdict  for  the  defendants  found  in  case  the 
plaintifF  committed  the  first  assault  and  the  defendants  acted 
in  self-defense. 

3.  In  such  case  a  verdict  in  favor  of  all  the  defendants  is  held  due 

to  such  error  and  to'  require  a  reversal. 

4.  In  an  action  for  assault  and  battery  the  whole  conduct  of  the 

parties  Is  open  to  description  and  proof  by  eye-witnesses,  and 
the  mere  admission  of  such  evidence  does  not  in  itself  consti- 
tute error. 

5.  In  a  civil  action  for  assault  and  battery,  where  evidence  was 

Introduced  of  a  criminal  prosecution  for  the  same  assault  in 
which  defendants  had  pleaded  guilty,  it  is  not  error  to  allow 
defendants  to  give  explanation  as  to  their  reasons  for  such  plea, 
consisting  in  pressure  of  farm  work  and  expense  of  repeated 
journeys  to  the  place  of  trial. 

6.  A  conviction  of  an  assault  and  battery,  together  with  the  plea  of 

guilty  on  which  it  was  rendered,  is  evidence  in  a  civil  action 
against  the  defendant  on  the  theory  of  an  admission,  and  should 
be  given  weight  according  to  the  circumstances.  Being  an  ad- 
mission in  pais,  it  may  be  explained,  as  well  as  the  circum- 
stances under  which  It  was  made,  in  order  to  throw  light  upon 
the  force  which  should  be  given  it. 
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7.  Where  part  of  a  conversation  has  been  given  in  evidence  it  is 
error  to  refuse  the  opposite  party  opportunity  to  prove  the 
other  part,  so  far  as  relevant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waushara 
county :  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

Action  for  assault  and  battery  alleged  to  have  been  com- 
mitted by  the  three  defendants  jointly.  They  answered  sep- 
arately by  mere  general  denial.  The  evidence  disclosed,  sub- 
stantially without  dispute,  a  severe  beating  of  plaintiff  by  de- 
fendant Swendrzynski,  and  there  was  some  evidence  of  an 
attack  by  each  of  the  other  defendants.  There  was  also 
some  attempt  to  prove  a  previous  agreement  amongst  the  three 
defendants  to  assault  plaintiff.  Evidence  was  admitted  tend- 
ing to  show  a  first  assault  by  plaintiff^  and  the  court  submitted 
the  case  upon  the  theory  that  such  first  assault  might  consti- 
tute a  defense  and  the  jury  might  consider  whether  the  de- 
fendants acted  in  self-defense.  A  general  verdict  for  the 
defendants  was  found  and  judgment  in  their  favor  rendered, 
from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  BucJuman  Johnson 
and  Walter  D.  Corrigdn,  and  oral  argument  by  Mr,  Corrigan. 

For  the  respondents  there  was  a  brief  by  Edward  F.  Kileen 
and  Park  &  Carpenier^  and  oral  argument  by  B.  B.  Park. 

Dodge,  J.  Obvious  error  was  committed  in  charging  the 
jury  that  the  assault  conceded  to  ha^e  been  made  by  one  of  the 
defendants,  and  of  which  there  was  some  CYidence  as  to  the 
others,  might  be  justified  and  a  verdict  for  the  defendants 
found  in  case  the  plaintiff  committed  the  first  assault  and  the 
defendants  acted  in  self-defense.  Respondents'  counsel  sub- 
stantially concede  that  such  justification  and  defense  was  not 
admissible  under  mere  general  denial,  and  such  is  the  law  as 
settled  by  the  authorities.  Levi  v.  Brooks,  121  Mass.  501; 
Cooper  V.  McKenna,  124  Mass.  284;  Barr  v.  Post,  56  Neb. 
698,  77  N.  W.  123;  Atkinson  v.  Earran,  68  Wis.  405,  407, 
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32  K  W.  750;  3  Cyc  1084;  2  Ency.  PL  &  Pr.  862.  We 
cannot  doubt  that  the  viBrdict  in  favor  of  all  of  the  defendants 
may  well  have  been  due  to  this  error.  Hence  no  course  is 
open  to  us  but  to  reverse  the  judgment  and  order  a  new  trial. 

Certain  other  assignments  of  error  are  urged  which  present 
questions  at  least  possible  of  recurrence  upon  another  trial, 
and  while  our  conclusion  upon  them  may  not  affect  the  result 
of  this  appeal  they  should  be  briefly  considered.  The  first 
of  these  is  the  admission  of  the  testimony  of  witnesses  as  to 
conduct  of  the  plaintiff  and  defendants  at  and  shortly  prior 
to  the  assault,  objected  to  as  an  attempt  to  prove  justification 
not  admissible  under  the  answer.  "While,  as  already  stated, 
proof  of  justification  was  not  admissible,  yet  there  is  no  rule 
upon  which  any  of  the  acts  and  conduct  of  the  parties  in  the 
transactions  described  by  the  plaintiff's  witnesses  could  be 
excluded.  Their  whole  conduct  must  be  open  to  description 
and  proof  by  the  eye-witnesses,  and  the  mere  admission  of 
such  evidence  therefore  could  not  in  itself  constitute  error. 
Further,  most  of  the  protested  evidence  as  to  the  conduct 
of  the  parties  might  well  have  been  relevant  to  the  question 
of  the  damages  recoverable  and  much  of  it  to  the  plaintiff's 
contention  that  a  conspiracy  existed  among  the  defendants 
to  commit  the  assault. 

Plaintiff  had  proved  that  the  three  defendants  had  been 
prosecuted  for  this  same  assault  and  had  all  pleaded  guilty. 
Error  is  assigned  upon  allowing  the  defendants  to  give  ex- 
planation as  to  their  reasons  for  such  plea,  consisting  in  pres- 
sure of  farm  work  and  expense  of  repeated  journeys  to  the 
place  of  trial.  In  this  we  can  discover  no  error.  The  con- 
viction, together  with  the  plea  of  guilty  on  which  rendered, 
was  admissible  against  them  on  the  theory  of  an  admission 
on  their  part  of  the  guilt  of  assault,  and,  like  all  other  admis- 
sions, should  be  given  weight  according  to  the  circumstances. 
It  is  always  competent  to  explain  admissions  m  pais  and  the 
circimistances  under  which  they  are  made  in  order  to  throw 
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light  upon  the  force  which  should  be  given  to  them.  2  Wig- 
more,  Ev.  §§  1044, 1058.  Apparently  appellant  was  refused 
opportunity  to  prove  the  rest  of  a  conversation  of  which  de- 
fendants had  proved  part  This  he  should  of  course  have  been 
allowed  to  do  so  far  as  relevant  Smith  v.  MUioavJcee  E.  JK. 
£  L.  Co.  127  Wis.  253, 106  N.  W.  829 ;  Earley  v.  Winn,  129 
Wis.  291,  306,  109  N.  W.  633. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


State  and  another.  Respondents,  vs.  Wisconsin  Cbntbai. 
Railway  Company,  Appellant. 

November  6— November  26,  1907. 

Appeal  and  error:  Former  decision:  Law  of  the  case:  Forfeitures: 
Cumulative  penalties:  Railroads:  Rate  of  speed. 

1.  The  decision  of  the  supreme  court  sustaining  an  order  over- 

ruling a  demurrer  to  a  complaint  becomes  the  law  of  that  case 
and  binding  not  only  on  the  trial  court*  but  also  on  the  appel- 
late court  on  review  of  the  result  of  a  subsequent  trial  of  the 
same  action. 

2.  Sees.  1809»  1819,  Stats.   (1898),  limiting  the  speed  of  railroad 

trains  in  all  cities  and  villages  and  imposing  a  penalty  for 
"each  and  every  violation,"  are  penal  and  to  be  so  construed, 
and,  being  plain  and  unambiguous,  are  not  open  to  construction, 
and  authorize  the  collection  of  cumulative  penalties. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

This  action  was  brought  by  Wm.  N".  Martin,  district  attor- 
ney of  Waupaca  county,  in  the  name  of  the  state  of  Wisconsin 
and  Charles  F.  Crane,  against  the  defendant,  under  sees. 
1809,  1819,  Stats.  (1898),  and  particularly  under  that  por- 
tion of  sec.  1809  which  relates  to  rate  of  speed  of  trains  and 
locomotives  within  incorporated  cities  and  villages   before 
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having  passed  all  the  traveled  streets  thereof.  The  case  was 
here  before  on  appeal  from  an  order  overruling  a  demurrer 
to  the  complaint,  and  the  order  of  the  court  below  was  sus- 
tained. State  V.  Ww.  Cent.  B.  Co.  128  Wis.  79,  107  N.  W. 
295.  The  complaint  charges  several  violations  of  the  statute 
hj  defendant  in  running  its  trains  at  a  speed  exceeding  six 
males  per  hour  through  the  village  of  Weyauwega  between 
April  11th  and  14th,  inclusive,  1905,  as  follows:  One  viola- 
tion on  April  11th,  three  on  April  12th,  four  on  April  13th, 
and  three  on  April  14th.  The  defendant  denied  the  material 
allegations  of  the  complaint.  The  jury  found  one  violation 
on  April  11th,  two  on  April  12th,  three  on  April  13th,  two  on 
April  14th,  making  eight  violations  in  all  between  April  11th 
and  14th,  inclusive,  and  for  each  violation  assessed  damages 
against  the  defendant  at  $75,  aggregating  $600,  for  which 
sum  judgment  was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant,  together  with  costs,  from  which  judg- 
ment this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Thos.  H.  Oill  and 
Waiter  D.  Corrigan,  and  oral  argument  by  Mr.  Corrigan. 

For  the  respondents  there  was  a  brief  by  the  Attorney  Gen- 
eral  and  J.  E.  Messerschmidt,  third  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  Messerschmidt. 

Kekwin,  J.  1.  But  two  questions  need  be  considered  upon 
this  appeal :  First,  the  sufficiency  of  the  complaint ;  second, 
the  right  to  recover  cumulative  penalties.  A  very  vigorous  at- 
tack is  made  upon  the. constitutionality  of  the  law  by  the  ap- 
pellant, and  it  is  insisted  that  the  decision  upon  the  former 
appeal  is  not  binding  upon  this  appeal.  The  complaint  al- 
leged violations  of  the  statute  in  running  trains  through  the 
village  of  Weyauwega  at  the  point  in  question,  and  the  do- 
murrer  admitted  these  facts,  and  upon  the  former  appeal  it 
was  determined  that  the  complaint  stated  a  gcod  cause  of  ac- 
tion and  that  the  law  was  constitutional.     On  the  trial  the 
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facts  alleged  in  the  complaint  were  proved  and  judgment  be- 
canse  of  the  violation  of  the  law  avi^arded.  The  constitution- 
ality of  the  law  as  applied  to  the  village  of  Weyauw^a  and 
the  sufficiency  of  the  complaint,  therefore,  were  determined 
by  this  court  on  former  appeal,  and  under  the  well-settled  doc- 
trine of  this  court  such  decision  is  binding  not  only  upon  the 
court  below,  but  upon  this  court  on  a  subsequent  trial  in  the 
same  action.  McCord  v.  HUl,  117  Wis.  306,  94  N.  W.  65-, 
Shaft  V.  Carey,  115  Wis.  155,  90  N.  W.  427. 

2.  The  only  remaining  question  to  be  considered  is  whether 
the  plaintiff  was  entitled  to  judgment  for  cumulative  breaches 
of  sec  1809,  Stats.  (1898),  or  whether  he  must  be  confined 
to  recovery  for  but  one  forfeiture  in  the  action.  This  is  an 
interesting  question,  and  is  governed  by  the  statute  imposing 
the  penalty.  The  jury  found  that  between  the  11th  and  14th 
of  April,  1905,  there  were  eight  violations  of  sec  1809  by 
defendant,  and  awarded  $75  damages  for  each.  It  is  in- 
sisted by  appellant  that  but  one  penalty  can  be  recovered,  and 
by  respondent  that  plaintiff  is  entitled  to  recover  for  each 
and  every  violation  of  this  statute  which  occurred  between 
April  11  and  14,  1905.  Sec  1809,  ch.  87,  Stats.  (1898), 
provides,  among  other  things,  that  "in  all  cities  and  villages 
the  engine  bell  shall  be  rung  before  and  while  crossing  any 
street,  and  no  train  or  locomotive  shall  go  faster,  until  after 
having  passed  all  the  traveled  streets  thereof,  than  at  the 
rate  of  six  miles  per  hour."  And  sec.  1819  of  the  same  chap- 
ter provides : 

"If  any  railroad  corporation,  its  officers,  agents  or  servants 
shall  violate  or  fail  to  comply  with  any  of  the  provisions  of 
this  chapter  for  which  no  forfeiture  is  otherwise  specially 
provided,  such  corporation  shall,  for  each  and  every  such 
violation  or  failure,  forfeit  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  one  half  to  the  person  prosecuting,  and 
in  addition  be  liable  to  the  person  injured  for  all  damages 
sustained  thereby." 
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It  will  be  seen  that  sec  1809  provides  no  penalty^  hence  the 
penalty  for  violation  of  this  section  is  found  in  sec.  1819, 
which  provides  a  penalty  for  each  and  every  violation  or 
failure.  The  jury  found  on  sufficient  evidence  that  the  de- 
fendant had  violated  the  statute  eight  times  between  April 
11th  and  14th  by  running  its  trains  at  a  greater  speed  than 
six  miles  per  hour  over  the  territory  covered  by  the  statute 
and  complaint  The  statute  in  plain  and  unequivocal  lan- 
guage prohibits  the  running  of  a  train  or  locomotive  faster 
than  six  miles  per  hour,  and  further  provides  that  for  each 
and  every  violation  or  failure  to  comply  the  railroad  company 
shall  forfeit  not  less  than  $50  nor  more  than  $500.  To  hold 
that  but  one  penalty  can  be  recovered  where  the  statute  has 
been  violated  several  times  would  be  disregarding  the  plain 
language  of  the  statute.  We  realize  that  the  statute  is  penal 
and  should  be  strictly  construed.  But  here  there  is  no  room 
for  construction.  The  statute  is  as  plain  as  language  can 
make  it  in  providing  a  forfeiture  for  each  and  every  violation 
of  the  law.  We  quite  agree  with  counsel  for  appellant  that 
the  statute  should  not  be  so  construed  as  to  give  cumulative 
penalties  in  an  action  of  the  character  of  the  one  before  us 
unless  the  legislative  intent  is  clear.  Our  difficulty  is  in  read- 
ing out  of  the  statute  an  intent  not  to  give  cumulative  penal- 
ties for  repeated  violations.  Counsel  says  that  the  books  are 
full  of  authorities  holding  that  but  a  single  penalty  can  be 
assessed  where  the  act  complained  of  is  of  a  continuing  na- 
ture and  the  legislative  intent  to  the  contrary  is  not  clearly 
expressed,  and  several  authorities  are  cited.  A  careful  ex- 
amination of  these  cases  shows  that  they  rest  upon  statutes 
quite  different  from  our  own. 

Parks  v.  JV.,  0.  £  St  L.  B.  Co.  81  Tenn.  1,  was  for  the  re- 
oovery  of  penalties  under  a  statute  making  railroad  com- 
panies liable  to  forfeit  and  pay  a  penalty  of  $100  upon  fail- 
ure of  the  company  during  any  one  trip  of  the  passenger 
cars  to  announce  the  stopping  place  or  station,  and  it  was 
Vol.  183  —  81 
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held  that  only  one  penalty  could  be  recovered  up  to  the  bring- 
ing of  the  suit  The  provision  of  the  statute  imposing  the 
penalty  reads  as  follows: 

"Upon  failure  of  the  railroad  company,  during  any  trip 
of  the  passenger  cars,  to  comply  strictly  with  any  of  the  pro- 
visions of  the  preceding  sections  of  this  act,  then  such  rail- 
road company  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars  recoverable  before  any  court  having  jurisdiction 
thereof,  one  half  to  be  paid  to  the  person  suing,  and  the 
other  half  to  go  to  the  conungn  school  fund  of  the  state." 

In  U.  8.  V.  St  L.  &  8.  F.  B.  Co.  107  Fed.  870,  the  act  im- 
posed a  penalty  upon  a  common  carrier  of  live  stock  for  con- 
fining the  same  in  cars  longer  than  twenty-eight  consecutive 
hours  without  unloading  for  rest,  water,  etc.,  and  it  was  held 
that  the  carrying  for  more  than  twenty-eight  hours  was  but 
a  single  offense,  and  that  separate  penalties  could  not  be  re- 
covered for  each  car.  Morgan  v.  Hedstrom,  164  N.  Y.  224, 
58  N.  E.  26,  involved  the  liability  of  directors  of  a  corpora- 
tion for  successive  failures  to  file  annual  report,  and  it  was 
held  that,  cumulative  penalties  not  being  favored,  they  could 
not  be  recovered  unless  expressly  declared,  and  for  other  rea- 
sons stated  in  the  opinion.  Oeorge  DUtman  B.  <&  8.  Co.  v. 
Mixon,  120  Ala.  206,  24  South.  847,  was  an  action  for  pen- 
alty on  account  of  failure  to  satisfy  a  mortgage  of  record 
after  having  been  requested  to  do  so.  It  was  held  that  but 
one  penalty  could  be  recovered,  although  several  requests  had 
been  made  to  satisfy  the  mortgage.  Friedebom  v.  Comm. 
113  Pa.  St.  242,  6  Atl.  160,  was  a  prosecution  under  the  Sun- 
day act  for  violation  of  the  Sabbath  day,  and  it  was  held  that 
there  could  be  but  one  violation  by  the  same  person  on  the 
same  day.  In  Garrett  v.  Messenger,  L.  K.  2  0.  P.  583,  it 
was  held  that  but  one  penalty  could  be  recovered  for  keeping 
a  house  for  public  dancing  and  music  without  a  license  under 
25  Geo.  II.  c.  36,  §  2,  and  that  a  second  action  by  another 
common  informer  to  recover  a  like  penalty  was  not  maintain- 
able.   Pilcher  v.  Stafford,  4  B.  &  S.  775,  involved  the  con- 
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struction  of  a  statute  requiring  children  to  be  vaccinated,  dnd 
it  was  held  that  the  continued  neglect  to  vaccinate  was  not 
a  further  breach  of  the  statutes.  Crepps  v.  Burden,  2  Cowp* 
640,  holds  that  a  person  can  commit  but  one  offense  on  the 
same  day  by  "exercising  his  ordinary  calling  on  a  Sunday*' 
contrary  to  the  statute  (29  Car.  II.  c.  7) ;  and  that  if  a  jus- 
tice of  the  peace  proceed  to  convict  in  more  than  one  penalty 
for  the  some  day,  his  acts  would  be  without  jurisdiction. 
Washburn  v.  Mclnroy,  7  Johns.  134,  was  an  action  based 
upon  several  counts  to  recover  penalties  for  the  sale  of  liq- 
uors without  license,  and  it  was  held  that  but  one  penalty 
could  be  recovered.  The  act  provided  a  penalty  of  $25  for 
each  offense,  but  the  case  turned  mainly  upon  the  provision 
in  the  act  to  the  effect  that,  whenever  any  such  action  should 
be  commenced  and  recovery  had  for  a  penalty  for  selling 
without  a  license,  such  recovery  should  be  a  bar  to  a  prosecu- 
tion for  offenses  of  a  like  nature  committed  before  such  re- 
covery ;  and  it  was  held  that  this  provision  showed  the  legisla- 
tive intent  that  there  should  be  a  recovery  for  a  single  penalty 
only^  not  only  by  the  words  of  the  act,  "and  a  recovery  had 
for  a  penalty,'-  but  by  declaring  that  such  recovery  should  be 
a  bar  as  to  other  offenses  committed  before  such  recovery. 
Sturgis  v.  Spofford,  46  N.  Y.  446,  was  an  action  under  a 
statute  giving  a  penalty  of  $100  against  any  "person  employ- 
ing a  person  to  act  as  pilot  not  holding  a  license,"  and  it  was 
held  that  this  language  authorized  the  recovery  of  but  one 
penalty  against  a  party  who  had  employed  an  unlicensed 
pilot,  although  such  employment  was  repeated  for  numerous 
ships.     The  court  said  (page  453)  : 

"It  is  the  employment  of  an  unlicensed  pilot  for  whidi 
the  penalty  of  $100  is  incurred.  It  does  not  say  for  each 
employment,  nor  for  each  offense,  nor  for  each  ship  unlaw-* 
fully  piloted." 

In  Fisher  v.  N,  Y.  C,  £  H.  B.  B.  Co.  46  N.  Y.  644,  it 
was  held  under  the  p^o^^slons  of  an  act  to  prevent  extortion 
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by  railroads  that  but  one  penalty  of  $50^  together  with  the 
excess  of  fare,  could  be  recovered  for  all  acts  conmiitted  prior 
to  the  commencement  of  the  action.  The  decision  was  platted 
upon  the  ground  that  from  the  entire  act  it  appeared  that  such 
was  the  intention  of  the  lawmaker.  In  Qrijfin  v.  Interurban 
at.  B.  Co.  179  N.  Y.  438, 12  N.  E.  513,  the  court  held  that 
cumulative  penalties  could  not  be  recovered  because  the  lan- 
guage of  the  statute  did  not  authorize  such  recovery.  The 
statute  reads  as  follows: 

"For  every  refusal  to  comply  with  the  requirements  of 
this  section  the  company  so  refusing,  and  having  contracted 
as  aforesaid,  shall  forfeit  to  the  aggrieved  party  the  sum  of 
fifty  dollars,  which  may  be  recovered  in  any  court  of  compe- 
tent jurisdiction." 

The  court  in  effect  held  that,  because  of  failure  to  use  the 
words  "for  each  offense,"  cumulative  penalties  could  not  be 
recovered,  citing  Suydam  v.  Smith,  52  N.  Y.  383.  But  the 
c-ourt  said  (179  N.  Y.  449,  72  N.  E.  517)  : 

"It  is  quite  obvious  that  the  legislative  intention  to  permit 
the  recovery  of  cumulative  penalties  for  refusals  of  the  de- 
fendant to  comply  with  the  provisions  of  the  railroad  law  in 
regard  to  the  transfer  of  passengers  is  as  clearly  manifested 
as  in  any  of  the  cases  cited." 

The  court,  however,  held  in  this  case,  upon  other  grounds, 
that  but  one  penalty  could  be  recovered.  Cox  v.  Paul,  176 
N.  Y.  328,  67  N.  E.  586,  is  also  relied  upon  by  appellant 
In  this  case  there  were  two  refusals  by  the  secretary  of  a  cor- 
poration to  permit  a  stockholder  to  examine  the  stock  book. 
The  following  day  the  president  refused  on  demand.  The 
point  is  also  made  in  the  opinion  that  the  statute  imposed  a 
penalty  "not  for  each  and  every  but  for  any  refusal  on  the 
part  of  the  officers."  The  decision  went  upon  the  ground 
that  there  was  practically  but  one  demand  and  refusal,  al- 
though it  will  be  noted  that  even  in  this  case  the  chief  justice 
and  two  other  justices  dissented. 
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The  foregoing  are  the  principal  authorities  relied  upon  by 
appellant,  but  we  are  unable  to  see  that  they  reach  the  ques- 
tion before  us.  In  the  statute  under  consideration  the  legis- 
lature has  clearly  expressed  its  intention  that  a  penalty  should 
be  imposed  for  each  and  every  violation.  The  language  is 
plain  and  unambiguous,  and  we  cannot  say  the  legislature  did 
not  mean  what  it  said.  Such  a  statute  clearly  authorizes  the 
collection  of  cumulative  penalties.  Scmihem  R.  Co.  v.  Stale 
(Ind.  App.)  72  K  E.  174;  People  v.  N.  T.  C.  B.  Co.  13 
K  Y.  78 ;  Orover  v.  Morris,  73  N.  Y.  473. 

We  think  the  judgment  of  the  court  below  is  right  and 
should  be  afiBrmed. 

By  the  Court, — ^Judgment  affirmed. 


'Qi.A>ssNEE,  Eespondent,  vs.  Johnston  and  another,  imp., 

Appellants. 

yov^mber  7 — November  26,  19C7. 

Cancellation  of  in»trumentB:  Life  insurance  policy:  Fraudulent  rep- 
resentations: Equity  jurisdiction:  Evidence:  AdmisBilHlity: 
Competency:  Self-Berving  declarations:  Presumptions:  Reason- 
ahleness  of  rates  of  life  insurance:  Knowledge  of  assured:  Acts 
of  agents:  Estoppel. 

A.  Plaintiff  made  an  application  for  a  ten-year  endowment  policy 
for  $50,000,  to  be  paid  him  in  cash  at  the  end  of  the  ten  years, 
or  to  his  named  beneficiary  in  case  of  his  prior  death,  for  a 
premium  of  $400  cash  at  the  time  of  its  delivery,  and  his  note 
for  $4,244.68,  payable  one  year  thereafter,  and  a  like  amount 
each  year  thereafter,  the  money  and  note  being  placed  in  es- 
crow to  become  the  property  of  the  agent  when  the  policy  called 
for  should  be  delivered.  Thereafter  a  policy,  which  the  agent 
assured  plaintiff  corresponded  with  this  agreement,  confirmed 
by  exhibition  of  indorsements  "Fifty  thousand  dollars,"  "Ten- 
year  endowment,"  was  delivered,  and,  under  circumstances  of 
.urgency  and  haste  advanced  by  the  agent,  the  escrow  was  re- 
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leased.  Within  an  hour  or  two  plaintiff  procured  a  translation 
of  the  quite  involved  and  complicated  phraseology  of  the  policy, 
found  it  was  not  the  kind  applied  for,  notified  the  agent  of  hia 
objection  thereto,  tendered  back  the  policy,  and  demanded  re- 
turn of  what  he  had  given  therefor.  Twelve  days  thereafter 
plaintiff  commenced  an  action  for  rescission,  a  considerable 
part  of  the  twelve  days  being  covered  by  at  least  tentative 
promises  on  the  part  of  the  agent  to  attempt  to  arrange  the 
matter  to  plaintiff's  satisfaction,  and  at  least  one  letter  from 
the  company's  general  agent  inviting  delay.  It  further  ap> 
peared  from  the  findings  that  the  agent  and  the  company  had 
refused  to  deliver  the  policy  applied  for  and  insisted  that  the 
policy  delivered  was  such  as  was  covered  by  the  application. 
Held: 

(1)  Plaintiff  was  entitled  to  relief  from  the  injury  thus 
caused  him  and  to  the  re-establishment  of  the  status  quo  dis- 
turbed by  the  fraud. 

(2)  While  that  portion  of  the  relief  consisting  in  the  mere 
recovery  back  of  the  $400  might  be  accomplished  by  a  court  of 
law,  the  status  quo  could  not  be  re-established  without  the  can- 
cellation of  the  note  and  immediate  prevention  of  the  use 
thereof,  for  which  the  functions  of  a  court  of  equity  alone  were 
adequate. 

(3)  There  was  no  unreasonable  lack  of  diligence  on  the  part 
of  plaintiff  convicting  him  of  negligence  or  laches. 

(4)  It  was  no  defense  that  plaintiff  could  not  repudiate  hia 
written  application  and  was  bound  to  receive  and  pay  for  a 
policy  in  accordance  with  its  terms,  since  no  right  to  the  plain t-^ 
iff's  money  and  note  could  be  acquired  except  upon  compliance 
with  the  terms  of  the  application,  and  a  judgment  canceling 
the  note  and  decreeing  a  return  of  the  money  could  not  be  af- 
fected by  the  consideration  that  there  might  exist  an  inde- 
pendent cause  of  action  against  the  plaintiff  for  some  amount 
promised  to  be  paid  by  the  ilpplication. 

2.  In  an  action  to  rescind  a  contract  of  insurance,  a  letter  written 

by  the  general  agent  of  the  company  declaring  that  the  policy 
delivered  complied  with  the  application  does  not  establish  that 
the  application  called  for  a  policy  of  the  kind  delivered.  Such 
letter  is  inadmissible,  and,  even  if  admitted,  is  incompetent,  for 
it  is  merely  a  self-serving  declaration  made  out  of  court 

3.  In  an  action  to  rescind  a  contract  of  life  insurance  because  the 

policy  was  not  such  as  met  the  calls  of  the  application,  no  pre- 
sumption exists  that  an  ordinary  citizen  is  chargeable  either 
with  knowledge  of  statistics  or  capacity  to  make  computations 
which  would  inform  him  that  a  policy  cont^^ted  for  could  not 
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be  sold  him  at  the  price  agreed  upon  without  rebate  or  dis- 
crlmlnation  in  his  favor. 
4.  In  an  action  to  rescind  a  contract  of  life  insurance  because  the 
policy  was  not  such  as  the  calls  of  the  application  demanded, 
the  company,  while  it  claims  the  fruits  of  the  agent's  acts,  can- 
not repudiate  his  authority  to  perform  them,  and  hence  in  such 
case  it  is  not  necessary  to  consider  the  scope  of  the  authority 
of  such  agent 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

About  March  16,  1906,  plaintiflf  was  approached  by  de- 
fendant Johnston,  special  agent  for  the  defendant  insurance 
company,  with  reference  to  life  insurance.  Plaintiff  de- 
clared his  wish  for  a  ten-year  endowment  policy,  was  dissat- 
isfied with  the  price  demanded  by  Johnston,  who  promised  to 
make  further  investigation  as  to  rates,  and  appointed  a  meet- 
ing for  Sunday,  March  18th.  At  that  time  certain  rates 
were  named,  with  some  indefiniteness  as  to  the  first  year's 
premium,  and  Johnston  wrote  out  an  application,  which 
plaintiff  signed,  but  the  contents  of  which  is  not  in  evidence. 
On  March  20th  they  reached  an  agreement  whereby,  as 
plaintiff  clain)s  and  the  trial  court  finds,  he  was  to  have  a 
ten-year  endovnnent  policy  for  $50,000,  to  be  paid  him  in 
cash  at  the  end  of  the  ten  years,  or  to  the  beneficiary  named 
in  case  of  his  prior  death,  for  a  premium  of  $400  in  cash  at 
the  time  of  its  delivery,  and  his  note,  payable  one  year  there- 
after, for  $4,244.08,  and  a  like  amount  annually  thereafter. 
They  went  to  plaintiff's  bank  in  order  that,  as  Johnston  de- 
manded, the  cash  part  of  the  premium  and  the  note  for  the 
first  year's  premium  should  be  delivered  in  escrow,  and  there 
they  declared  their  agreement  to  the  cashier  of  the  bank, 
whereby  it  was  provided  that  $400  of  money  and  a 
$4,244.68  promissory  note,  then  delivered  by  the  plaintiff  to 
the  cashier,  were  to  become  the  property  of  the  defendant 
Johnston  upon  delivery  to  plaintiff  of  a  policy  which  provided 
for  $50,000  to  be  paid  in  cash  to  plaintiff  at  the  end  of  ten 
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years,  or  to  the  beneficiary  in  case  of  his  prior  death,  which 
Johnston  stated  was  properly  designated  as  a  "$50,000  ten- 
year  endowment;"  the  note  to  remain  in  possession  of  the 
bank  for  defendant  until  its  maturity  a  year  later.    On  April 
16th  Johnston  again  appeared  with  what  purported  to  be  a 
$50,000  ten-year  endowment  policy  of  life  insurance  and  de- 
livered the  same  to  the  plaintiff.    The  circumstances  of  such 
delivery  are  in  dispute,  but,  as  found  by  the  court,  consisted 
in  an  assurance  by  Johnston  that  it  corresponded  with  their 
agreement,    confirmed  by   exhibition    of   the   indorsement, 
"Fifty  thousand  dollars,'*  "Ten-year  endowment,'*  and  of 
certain  prominent  lines  in  the  policy  suggesting  that  idea, 
accompanied  by  urgent  insistence  that  plaintiff  forego  sub- 
mission of  the  policy  to  any  one  for  examination,  as  Johnston 
was  in  great  haste  and  wanted  to  catch  a  train ;  whereupon 
the  plaintiff  gave  Johnston  $400,  and  went  with  him  to  the 
bank  and  acknowledged  receipt  of  the  policy  in  compliance 
with  the  escrow  contract,  and  the  bank  gave  Johnston  an 
acknowledgment  that  it  held  the  note  for  delivery  to  him 
at  the  end  of  the  year.    Johnston  went  away  and  immediately 
remitted  to  the  company  $350  of  the  $400  cash  payment 
After  Johnston's  departure  the  cashier  suggested  to  the 
plaintiff  that  he  ought  to  have  some  one  familiar  with  insur- 
ance look  at  his  policy,  whereupon  plaintiff  brought  it  to  the 
cashier,  who  found  it  ambiguous,  but  apparently  not  in.  ac- 
cordance with  the  terms  above  stated,  and  advised  him  to 
submit  it  to  a  lawyer,  which  he  did.    He,  after  studying  its 
peculiar  terms  and  ambiguities,  reached  the  conclusion  that, 
instead  of  providing  for  $50,000  to  be  paid  at  the  end  of  ten 
years,  or  at  plaintiff's  prior  death,  it  provided  only  for  a 
payment  of  $37,000  in  such  events,  under  the  guise  of  pro- 
viding for  payment  of  $50,000  in  fifteen  annual  instalments 
of  $2,000  each,  and  in  a  gross  payment  of  $20,000  at  the  end 
of  fifteen  years  after  the  expiration  of  the  ten-year  term, 
aa  its  terms  in  fact  were.    Plaintiff  immediately  hunted  up 
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Johnston,  notified  bim  that  the  policy  was  not  as  agreed 
upon,  demanded  return  of  the  $400,  and  tendered  delivery 
of  the  policy.  Johnston's  attitude  is  involved  in  conflict  of 
evidence,  but  he  appears  to  have  at  first  contended  that  the 
policy  was  such  as  the  plaintiff  claimed  he  was  to  receive, 
and,  upon  being  confronted  with  its  language,  to  have  re-  . 
luctantly  admitted  the  contrary  and  promised  to  secure  a 
satisfactory  policy  within  a  week.  Plaintiff  wrote  the  gen- 
eral office,  reiterating  his  dissatisfaction  with  the  policy,  and 
insisting  that  either  they  give  him  one  in  accordance  with  his 
agreement  or  give  him  back  his  mon%y,  which  defendant 
company  refused  to  do,  and  on  May  28th  this  action  was 
brought  seeking  rescission  of  the  transaction  and  return  to 
plaintiff  of  his  $400  and  of  the  note  deposited  in  the  bank, 
which,  by  the^  way,  Johnston  had  almost  immediately  at- 
tempted to  negotiate  upon  the  strength  of  the  bank's  written 
receipt  therefor.  The  court  found  substantially  the  facts 
above  stated,  that  the  contract  accompanying  the  deposit  with 
the  bank  was  as  the  plaintiff  claimed,  that  his  receipt  of  the 
policy  and  payment  over  of  the  money  was  induced  by  fraud 
of  the  defendant  Johnston  and  was  without  negligence  on 
plaintiff's  part,  and  that  he  had  been  duly  diligent  in  ascer- 
taining the  discrepancy  and  in  seeking  to  reject  the  policy 
which  had  been  tendered  to  him,  and  accordingly  rendered 
judgment  declaring  the  note  in  the  hands  of  the  bank  null 
and  void,  and  ordering  cancellation  and  delivery  thereof  to 
the  plaintiff,  and  enjoining  the  bank  from  delivering  it  to 
Johnston  or  the  defendant  company,  and  for  recovery  of  the 
•$400  from  Johnston  and  the  company,  and  directing  delivery 
np  and  cancellation  of  the  policy  of  insurance,  from  which 
judgment  the  defendant  Johnston  and  the  insurance  company 
bring  this  appeaL 

For  the  appellants  there  was  a  brief  by  WtnJcler,  Flanders, 
Boitum  &  Fawseti,  and  oral  argumjent  by  F.  C.  Winkler. 

For  the  respondent  there  was  a  brief  by  Goggins  &  Brm- 
zeati,  and  oral  argument  by  B.  B.  Goggins. 
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Dodge,  J.     The  only  possible  right  of  the  defendants  to 
the  $400  of  money  and  the  $4,244.68  note  deposited  with  the 
bank  on  March  20,  1906,  arose  from  the  agreement  made  on 
that  day.    That  agreement,  aa  found  by  the  court,  was  for 
delivery  of  a  ten-year  endowment  policy  for  $50,000  without 
qualification  or  mental  reservation,  namely,  a  policy  which 
erhould  provide  for  the  payment  of  that  amount  of  money 
at  the  end  of  ten  years  or  upon  plaintiff's  death.  '  Such  find- 
ing is  not  only  without  antagonism  by  any  clear  preponder- 
ance of  evidence,  but  supported  by  such  proof  as  to  leave  it 
almost  without  doubt     That  defendants  have  refused  to  de- 
liver such  policy  and  have  insisted  and  do  insist  upon  the 
delivery  of  a  different  one  is  undisputed.     That  upon  the 
delivery  of  such  other  policy  they  induced  plaintiff  to  de- 
liver over  the  $400  and  consent  to  the  issue  o^  a  binding  re- 
ceipt by  the  bank  declaring  the  note  to  be  held  absolutely  for 
Johnston,  by  means  of  misrepresentation  that  the  papers  de- 
livered complied  with  the  terms  of  the  contract  made  on 
March  20th,  accompanied  by  such  circumstances  of  urgency 
and  haste  and  of  misleading  written  or  printed  indorsements 
upon  and  prominent  headlines  in  the  policy  as  to  absolve 
plaintiff  from  negligence  in  crediting  and  relying  upon  said 
representations,  is  also  found  by  the  court,  and,  as  we  con- 
clude from  the  examination  of  the  record,  upon  abundant 
evidence.     From  such  facts  the  conclusion  of  law  that  the 
plaintiff  is  entitled  to  relief  from  the  injury  thus  caused  him 
and  to  the  re-establishment  of  the  status  quo  disturbed  by 
such  fraud  is  elementary.    BosiwicJe  v,  Mul.  L.  Ins.  Co.  116 
Wis.  392,  89  N.  W.  538,  92  N.  W.  246;  Urwwrh  v.  N.  W. 
Nat.  L.  Ins.  Co.  125  Wis.  349,  103  N.  W.  1102;  Johnson 
V.  Swanks,  128  Wis.  68,  107  N.  W.  481 ;  3  Pom.  Eq.  Jur. 
(3d  ed.)  §  872.    While  that  portion  of  the  relief  consisting 
in  the  mere  recovery  back  of  the  $400  might  be  accomplished 
by  a  court  of  law,  that  would  not  re-establish  the  status  quo 
without  the  cancellation  of  the  note  and  immediate  preven- 
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tion  of  the  use  thereof,  for  which  the  functions  of  a  court  of 
equity  alone  are  adequate.    Johnson  v.  Swdnke^  supra. 

To  avert  this  conclusion  it  is  urged  that  plaintiff  was  guilty 
of  negligence  and  laches  in  not  sooner  discovering  that  the 
papers  he  had  received  were  not  the  policy  to  which  he  was 
entitled  and  promptly  rejecting  the  same  and  seeking  rescis- 
sion, under  authority  of  such  cases  in  this  court  as  Bostwick 
V.  Mut.  L.  Ins.  Co.  116  Wis.  392,  89  K  W.  638,  92  K  W. 
246.     We  are  not  fully  informed  as  to  appellants'  idea  of 
diligence,  but,  it  having  been  established  that  the  papers 
passed  into  plaintiff's  possession  as  the  policy  to  which  he 
was  entitled  without  negligence  on  his  part,  we  can  discover 
no  unreasonable  lack  of  diligence  when  we  remember  that 
within  an  hour  or  two  thereafter  he  procured  a  translation  of 
the  quite  involved  and  complicated  phraseology  of  the  policy 
and  notified  .the  defendant's  agent  of  his  objections  thereto, 
tendered  back  the  policy,  and  demanded  return  of  that  which 
he  had  given  therefor.    No  case  has  been  cited  to  us  in  any 
wise  suggesting  that  such  conduct  could  support  inference 
of  negligence,  laches,  or  ratification,  and  the  finding  of  the 
court  that  none  was  established  must  be  sustained.    True,  it 
is  argued  that  he  did  not  commence  suit  for  rescission  until 
twelve  days  later,  to  wit,  April  28,  1906;  but  there  is  no 
showing  that  in  this  very  brief  inter\al  the  defendants  have 
suffered  any  change  of  position.    They  had  been  fully  noti- 
fied of  the  election  of  the  plaintiff  to  rescind  the  transaction 
and  to  insist  upon  a  return  of  that  which  they  had  received 
from  him  unless  they  were  willing  to  deliver  such  policy  as 
required  by  the  agreement  under  which  they  had  so  acquired 
his  property.    Further  than  this,  it  must  be  borne  in  mind 
that  a  considerable  part  of  this  twelve  days  was  covered  by 
at  least  tentative  promises  on  the  part  of  Johnston  to  attempt 
to  arrange  the  matter  to  plaintiff's  satisfaction,  and  by  at 
least  one  letter  from  the  company's  general  agent  inviting 
delay. 
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Strenuous  insistence  is  made  by  appellants  that  plaintiff 
could  not  repudiate  his  written  application  made  on  Sunday, 
Marcli  ISthy  and  is  bound  to  receive  and  pay  for  a  policy  in 
accordance  with  the  terms  thereof.  Without  passing  upon 
the  finding  of  the  trial  court  that  such  application  was  in- 
duced by  fraud  and  therefore  of  no  binding  force,  w©  can 
see  no  relevancy  of  the  contention  thus  made  to  the  situation 
here  presented.  Whether  or  not  plaintiff  might  be  bound 
to  accept  and  pay  for  a  policy  in  accordance  with  the  appli- 
cation, the  defendants  acquired  no  rights  to  the  property 
deposited  with  the  bank  except  upon  compliance  with  the 
terms  of  the  agreement  accompanying  such  deposit,  and  the 
judgment  canceling  the  note  so  deposited  and  decreeing  a  re- 
turn of  the  money  could  not  be  affected  by  the  consideration 
that  the  defendants  might  have  an  independent  cause  of 
action  against  the  plaintiff  for  som^  amount  promised  to  be 
paid  by  that  application.  Possibly  that  written  application, 
made  two  days  before,  might  have  had  some  evidentiary  rel- 
evancy as  to  the  disputed  terms  of  the  deposit  agreement 
made  March  20th,  but  for  the  purpose  of  this  case  all  such 
considerations  are  unimportant,  because  there  is  no  proof 
of  the  contents  of  that  written  application.  Defendants  did 
not  see  fit  to  offer  it  in  evidence,  and  the  trial  court  expressly 
declares  that  it  has  in  no  wise  been  considered  by  him,  al- 
though there  seems  to  have  been  present  upon  the  trial  what 
purported  to  be  a  copy  of  it.  Counsel  somewhat  ingeniously 
contend  that  it  is  at  least  established  that  the  application 
called  for  a  policy  of  the  kind  delivered  by  a  letter  writteu 
to  plaintiff  by  the  general  agent  of  the  company  declaring 
that  the  policy  did  so  comply.  This  letter  was  offered  for  no 
such  purpose,  and,  if  it  had  been,  would  of  course  have  been 
wholly  inadmissible  and,  even  if  admitted,  incompetent  as 
evidence,  for  it  was  a  mere  self-serving  declaration  made  by 
the  defendants  out  of  court.  Further,  it  was  promptly  met 
by  plaintiflPs  denial  of  such  assertion  through  his  attorney. 

Further  contention  is  made  that  plaintiff  can  have  no 
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standing  in  a  court  of  equity  even  to  demand  back  that  of 
which  he  has  been  defrauded,  because  he  must  have  known 
that  a  policy  such  as  he  contracted  for  could  not  be  sold  to 
him  at  the  price  agreed  upon  without  rebate  or  discrimina- 
tion in  his  favor.  We  cannot  discover  any  evidence  suffi- 
ciently cogent'  to  override  the  finding  negativing  any  knowl- 
edge or  understanding  on  his  part  that  either  rebate  or  dis- 
crimination would  exist  Plaintiff  was  a  retail  dry  goods 
merchant,  of  foreign  birth,  imperfectly  familiar  with  the 
English  language,  and  with  no  English  school  education. 
While  it  may  perhaps  appear  that  in  the  opinion  of  actuaries, 
skilled  in  the  peculiar  statistics  and  computations  of  life  in- 
surance, the  rates  charged  would  not  have  enabled  a  contract 
by  the  company  to  pay  $50,000  at  the  end  of  ten  years  or 
upon  the  earlier  death  of  the  assured,  we  cannot  hold  as  a 
presumption  of  law  that  the  ordinary  citizen  is  chrrgeable 
either  with  knowledge  of  such  statistics  or  capacity  to  make 
such  computations.  He  does  not  know  the  rates  of  interest 
obtainable  by  insurance  companies.  He  may  read  in  his 
daily  papers  of  fabulous  rates  paid  upon  the  money  markets 
in  New  York,  accompanied  by  suggestions  that  the  vast  ac- 
cumulations of  cash  by  the  life  insurance  companies  have 
been  used  to  obtain  such  rates  or  to  gain  large  profits  from 
underwriting  stock  or  bond  issues.  Indeed,  the  defendants 
themselves  offered  evidence  that  in  the  experience  of  many 
years  a  policy  such  as  that  delivered,  for  which  the  rates 
were  confessedly  regular  and  sufficient,  would,  and  therefore 
this  policy  might  be  expected  to,  yield  a  sum  of  $50,000  in 
money  at  the  end  of  ten  years.  We  are  not  prepared  to  say 
that  the  ordinary  member  of  the  conmiunity,  unfamiliar 
with  the  finance  and  internal  mJanagement  of  life  insurance 
oompanies,  must  be  charged  with  the  duty  of  knowing  the 
fairness  and  the  reasonableness  of  the  rates  which  he  pays, 
when  he  merely  asks  and  obtains  prices  from  an  ostensible 
expert  for  the  insurance  policy  which  he  desires  to  buy. 
Some  contention  ic  made  that  the  company  is  not  bound 
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by  the  promises  or  representations  made  by  Johnston  because 
not  within  his  authority.  We  need  not  consider  the  general 
scope  of  the  authority  of  such  an  agent,  for  in  the  present 
case  all  claims  of  the  company  and  all  its  rights  adyerselj 
aflfected  by  the  judgment  are  the  results  of  Johnston's  acts. 
The  company  cannot  claim  the  fruits  of  an  agent's  acts  and 
repudiate  his  authority  to  perform  them.  Morse  v.  Ryan, 
26  Wis.  356 ;  Fraser  v.  ^tna  L.  Ins.  Co.  114  Wis.  510,  517, 
90  N.  W.  476. 

We  find  no  other  contentions  on  the  part  of  appellants 
which  do  not  either  carry  their  refutation  on  their  face  or 
have  been  inferentially  met  and  considered  in  what  has  pre- 
ceded, to  justify  further  discussion.  We  are  persuaded  that 
to  the  extent  of  the  relief  granted  the  judgment  is  fully  war- 
ranted by  findings  which  have* sufficient  support  in  the  evi- 
dence. 

By  the  Court. — ^Judgment  affirmed. 


Iir  BX  Bowman's  Wnx:  McNaughton,  Executrix,  Re- 
spondent, vs.  McGbbgob  and  another^  Executors,  Appel- 
lants. 

Noveniber  7 — November  26,  1907i 

WilU:  Probate:  Testamentary  capacity:  Undue  influence:  Costs  i% 
supreme  court. 

1.  In  a  proceeding  to  probate  a  wlU  a  showing  that  the  testatrix. 

although  eighty-six  years  of  age,  throughout  the  fourteen  years 
of  her  life  after  her  husband's  death  had  actively  managed  her 
property  and  displayed  unusual  mental  vigor  up  to  the  time 
of  her  death,  is  held  to  establish  testamentary  capacity. 

2.  In  a  proceeding  to  probate  a  will  the  evidence,  stated  in  the 

opinion,  is  held  to  sustain  a  finding  of  the  trial  court  that  in 
making  the  will  the  testatrix  acted  freely  and  without  compul- 
sion and  according  to  her  own  Judgment  and  discretion. 
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S.  Where  the  contestant  of  the  probate  of  a  will  was  named  as  ex- 
ecutor of  a  former  will,  which  the  trial  court  found  was  the 
will  of  testatrix  until  revoked  by  the  will  in  question,  and, 
under  the  circumstances,  the  contestant  was  called  upon  to 
present  the  former  will  for  probate,  necessarily  resulting  in 
contesting  the  later  one,  the  supreme  court  orders  the  taxable 
costs  and  disbursements  of  the  contestant  in  that  court  paid 
out  of  the  estate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
paca coimty:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

It  appears  that  on  the  14th  day  of  March,  1904,  Eliza- 
beth Bowman,  now  deceased,  made  and  executed  a  paper 
writing  in  the  form  of  a  will.  By  its  provisions  $100  is 
given  to  Mary  G.  Long,  who  is  not  her  daughter;  her  house- 
hold furniture  and  all  of  her  real  estate  is  devised  to  her 
daughter  Alice  Matilda  McNaugMon,  who  is  also  appointed 
executrix;  and  the  remainder  of  her  personal  property  is 
given  to  her  three  daughters,  Annie  McGregor,  Sarah  Steen- 
herg,  and  Elizabeth  Bronson,  in  equal  shares.  The  will  was 
admitted  to  probate  by  the  county  court  of  Waupaca  county, 
And  on  appeal  the  circuit  court  affirmed  the  judgment  of  the 
oounty  court.  Alice  M.  McNaughton  petitioned  the  county 
court  for  the  probate  of  the  will,  and  Dvncan  McGregor  and 
Sarah  Steenberg,  who  are  named  aB  executor  and  executrix  in 
«  will  of  Mrs.  Bowman  dated  December  18,  1895,  duly  filed 
objection  to  its  probate,  alleging  that  at  the  time  such  will 
is  alleged  to  have  been  executed  Elizabeth  Bowman  had  not 
sufficient  mental  capacity  to  make  a  will,  and  that  if  she 
made  and  executed  the  alleged  will  she  was  induced  to  make 
iuid  execute  it  by  the  unlawful  conduct  and  undue  influence 
of  her  daughter  Alice  M.  McNavghton  and  her  husband, 
Joseph  B.  McNaughton.  Upon  the  trial  of  the  contest  for 
the  probate  of  the  will  the  court  found  the  following  as  facts : 
At  the  time  of  her  death  Elizabeth  Bowman  was  eighty-six 
jears  of  age.  She  had  lived  for  over  forty  years  in  the  city  of 
Waupaca,  and  was  the  widow  of  Richard  H.  Bowman,  who 
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died  July  10,  1890.  She  left  snrviving  her  as  heirs  the 
four  daughters  named  in  her  will,  all  of  whom  left  the  pa- 
rental home  long  prior  to  Mrs.  Bowman's  death,  except  Alice, 
who  lived  at  home  with  her  parents  as  long  as  they  lived. 
The  husband  and  father  left  all  of  his  estate  to  his  wife,  the 
decedent.  The  daughter  Alice  from  her  early  youth  and  to 
the  time  of  their  deaths  devoted  herself  to  the  care  of  and 
gave  attention  to  her  parents.  At  a  time  long  prior  to  the 
father's  death  it  was  agreed  by  the  parents  and  Alice  that  if 
she  remained  living  with  themi  during  their  lives  and  cared 
for  and  attended  upon  them  as  their  necessities  might  require 
she  should  receive  their  real  estate,  consisting  of  a  farm^ 
by  will  or  otherwise,  and  that  pursuant  to  such  promise  and 
arrangement  Alice  continued  to  reside  with  her  parents,  to 
care  for  and  attend  upon  them  at  all  times  and  under  aU 
circumstances  during  their  lives.  On  April  6,  1895,  Alice 
married  Joseph  B.  McNaughton,  and  from  that  time  Alice 
and  her  husband  both  resided  with  Mrs.  Bowman.  From 
this  time  Alice  and  her  husband  contributed  to  and  paid  part 
of  the  household  expenses.  Throughout  the  period  they  so 
resided  together  they  all  lived  a  contented,  happy,  and  peace- 
ful life,  excepting  slight  disagreements  incited  by  parties 
not  of  the  household. 

"Elizabeth  Bowman  was  a  woman  of  strong,  forceful 
character,  though  somewhat  spoiled  and  petted  by  the  indul- 
gence of  her  said  daughter  Alice  Bowman  McNoAighton,  and 
a  woman  who  preserved  her  physical  health  and  mental 
strength  up  to  the  time  of  her  final  sickness  and  death  to  the 
extent  that  she  was  capable  at  all  times  of  understanding  her 
property  rights,  her  relations  to  those  with  whom  she  wa^ 
associated,  her  children,  and  her  duty  to  th^n." 

"At  the  time  of  the  writing,  signing,  witnessing,  and  ex- 
ecuting of  said  instrument  bearing  date  March  14,  1904,  the 
said  Elizabeth  Bowman  was  of  .  .  .  sound  mind,  and  before 
and  since  the  making  of  the  said  will  had  always  been, 
through  her  whole  lifetime,  to  the  time  of  her  last  sidmess,  of 
soimd  mind«" 
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The  instnunent  dated  March  14,  1904,  admitted  to  pro- 
bate by  the  county  court  of  Waupaca  county,  expresses  her 
free  act  and  deed,  and  was  made  and  signed  by  her  without 
any  wrongful  or  undue  influence  being  exercised  upon  her  by 
either  her  daughter  Alice  or  her  husband,  Joseph  B.  Mo- 
Naughton« 

In  addition  to  these  facts  as  found  by  the  trial  court,  tho 
evidence  discloses  that  Mrs.  Bowman  made  a  will  on  Decem- 
ber 18,  1895,  whereby  she  gave  her  whole  property  in  equal 
shares  to  her  four  daughters,  and  appointed  Duncan  Mc- 
Gregor and  her  daughter  Sarah  Steenberg  as  executor  and 
executrix  of  the  will ;  that  this  was  at  that  time  her  will ; 
that  it  was  never  destroyed,  and  that  it  is  now  presented  by 
the  contestants  as  her  last  will ;  that  Mrs.  Bowman  conducted 
her  personal  and  business  affairs,  and  that  she  had  an  in- 
telligent and  accurate  understanding  of  what  property  she 
had  and  the  business  connected  therewith  up  to  the  time  she 
made  the  will  on  March  14,  1904.  The  evidence  discloses 
that  she  desired  to  make  disposition  of  her  property,  and 
for  this  purpose  had  Mr.  Hart,  an  attorney  at  Waupaca, 
called  to  her  home  by  Joseph  B.  McNaughton.  Mr.  Hart 
called  on  her  and  she  explained  to  him  that  she  wished  to 
make  a  will.  She  was  alone  with  Mr.  Hart  while  she  dis- 
cussed the  nature  and  kind  of  her  property  and  how  she 
wished  to  dispose  of  it  by  will.  She  informed  him  what 
provisions  she  wished  inserted  in  the  will.  After  Mr.  Hart 
had  drawn  the  will  as  directed  Mr.  Williams  was  called  to 
the  house  by  telephone  message  to  subscribe  the  will  as  wit- 
ness. After  his  arrival  her  daughter  Alice  and  her  husband 
were  present  when  Mr.  Hart  read  parts  of  the  will  so  pre- 
pared by  him  at  Mrs.  Bowman's  direction.  After  making 
a  small  bequest  to  Miss  Long  she  gave  one  half  of  the  re- 
mainder of  her  property  to  Alice  and  the  other  half  in  equal 
shares  to  her  other  three  daughters.  Alice  and  her  husband 
protested  to  Mrs.  Bowman  against  this  disposition  of  her 
Vol  188— 83 
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property,  declaring  that  the  will  was  not  as  she  and  her  hus- 
band had  promised  Alice.  They  claimed  that  she  and  her 
husband  had  both  promised  Alice  to  transfer  the  farm  to  her 
if  Alice  would  remain  with  them  throughout  their  lives. 
They  claimed  that  Alice  had  kept  her  part  of  this  arrange- 
ment, and  they  further  stated  to  her  that  Alice  could  not 
keep  her  promise  from  this  time  if  the  farm  was  not  to  be 
willed  to  her.  After  this  protest  a  discussion  and  conference 
took  place,  participated  in  by  Mrs.  Bowman  and  Alice  and 
her  husband.  Mr.  Hart  participated  to  an  extent  suflScient 
to  enable  him  to  ascertain  what  changes,  if  any,  she  desired 
to  make  in  the  will  then  prepared.  This  conference  was  also 
in  the  presence  of  Mr.  Williams,  a  subscribing  witness  to  the 
will.  Alice  and  her  husband  insisted  that  Mrs.  Bowman 
ought  to  give  Alice  the  farm.  Mrs.  Bowman  seems  not  to 
have  denied  their  claim  and  to  have  said  little  in  regard  to 
it,  but  after  about  half  an  hour  she  indicated  that  she  had 
concluded  that  she  would  give  Alice  the  farm,  and  the  re- 
mainder of  her  property,  excepting  a  small  bequest  to  Miss 
Long  and  her  household  furniture,  to  her  three  other  daugb* 
ters  in  equal  shares.  At  this  point  of  the  transaction  Mr. 
llajrt  suggested  that  the  will  be  not  drawn  then,  but  that  it 
be  postponed  to  some  future  time.  Thereupon  the  decedent 
requested  him  to  prepare  a  will  as  she  had  then  decided  to 
make  it  The  evidence  shows  that  Mrs.  Bowman  maintained 
her  self-possession  throughout  this  interview,  and  fully  com- 
prehended and  understood  the  difference  in  the  disposition 
of  her  property  made  by  the  will  she  first  directed  Mr.  Hart 
to  draw  and  which  .she  then  refused  to  sign  and  the  one  she 
then  directed  him  to  prepare  for  her.  Three  days  thereafter, 
on  March  14,  1904,  Mr.  Hart,  while  alone  with  her  at  her 
home,  presented  and  read  to  her  the  will  in  question,  and 
asked  if  this  disposed  of  her  property  as  she  desired,  and 
explained  to  her  that  she  ought  not  to  execute  it  unless  it 
expressed  her  wishes  on  the  subject.     She  then  expressed 
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her  approval  of  its  provisions  as  expressing  her  wishes  in  disr 
posing  of  her  property  and  signified  that  she  wished  to  sign 
it  She  then  signed  her  name  to  it  in  his  presence  and  di- 
rected Mr.  Williams  to  be  called.  After  his  arrival  she  de- 
clared it  to  be  her  will  in  his  presence  and  in  that  of  Mr. 
Hart.  Her  interview  with  Mr.  Hart  lasted  about  an  hour 
without  the  presence  of  any  other  person.  Witnesses  Hart 
and  Williams  testify  that  she  appeared  to  act  voluntarily  in 
the  matter.  There  was  considerable  conflicting  evidence  as 
to  her  mental  capacity  to  make  a  will,  which  need  not  be 
stated  in  detail  in  this  place.  The  court  found  that  the 
proposed  will  was  her  last  will  and  testament,  and  affirmed 
the  judgment  of  the  county  court  admitting  it  to  probate. 
This  is  an  appeal  from  such  judgment 

For  the  appellants  there  was  a  brief  by  Browne,  Browne  A 
Fisher,  and  oral  argument  by  E.  E.  Browne. 

For  the  respondent  there  was  a  brief  by  Park  £  Carpenter, 
and  oral  argument  by  B.  B.  Park. 

SiBBECKEB,  J.  Appellants  assail  the  trial  court's  concln- 
eions  that  the  testatrix  had  testamentary  capacity  when  she 
made  this  will  and  that  she  was  free  from  all  constraint  and 
compulsion  and  was  not  impelled  by  undue  influence  to  make 
it  in  place  of  the  one  decided  upon  by  her  three  days  before. 
The  evidence  shows  that  the  testatrix  throughout  the  fourteen 
years  of  her  life  after  the  death  of  her  husband  actively  man- 
aged her  property  and  displayed  unusual  mental  vigor  up 
to  the  time  of  her  death.  From  a  consideration  and  study 
of  the  evidence  it  is  manifest  that  she  retained  her  mental 
faculties  to  the  last  and  had  a  clear  and  comprehensive  under- 
standing of  what  property  she  had  and  of  her  relations  to 
all  who  might  properly  be  regarded  as  her  beneficiaries.  It 
apx)ears  that  she  fully  understood  and  comprehended  the  pro- 
visions of  the  two  wills  Mr.  Hart  had  prepared  by  her  direc- 
tion on  the  11th  and  14th  days  of  March,  1904.    Throughout 
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these  transactions  her  mental  capacity  was  clearly  mani- 
fested, and  her  conduct  showed  that  she  held  all  the  matters 
appertaining  thereto  clearly  in  her  mind,  and  acted  intelli- 
gently and  rationally  in  determining  what  disposition  to 
make  of  her  property.  The  evidence  of  witnesses  who  de- 
tailed the  circumstances  upon  which  they  predicated  an  opin- 
ion of  her  testamentary  incapacity  is  too  meager  in  scope  to 
give  it  much  probative  force,  and  is  effectually  rebutted  by 
the  facts  and  circumstances  showing  her  actual  participation 
in  and  comprehension  of  the  daily  concerns  of  her  life  and 
her  personal  management  and  control  of  her  business  and 
property. 

The  main  groimd  urged  for  a  reversal  of  the  court*s  find- 
ings is  that  she  was  impelled  by  undue  influence  to  make  a 
different  will  on  March  14,  1904,  from  the  one  she  had  de- 
cided to  make  on  March  11th.  It  is  claimed  that  the  pro- 
test of  her  daughter  Alice  and  her  husband,  made  to  her 
when  she  was  about  to  sign  the  first  will,  operated  to  unduly 
influence  her  to  change  her  mind.  The  substantial  facts  an«l 
circumstances  of  this  interview  are  given  in  the  foregoing 
statement.  From  them  it  appears  that  the  will  of  the  testa- 
trix as  made  on  the  11th  of  March  was  not  in  accord  with  the 
promise  and  arrangement  made  by  her  and  her  husband  to 
the  effect  that  if  Alice  would  remain  with  them  and  care  for 
and  nurse  them  through  their  lives  as  their  necessities  miglit 
require  she  should  receive  the  farm.  The  protest  of  Alice 
and  her  husband  against  signing  the  will  she  had  then  di- 
rected to  be  drawn  without  giving  Alice  the  farm  was  made 
in  the  presence  of  Mr.  Hart,  Mrs.  Bowman's  legal  adviser, 
and  Mr.  Williams,  who  had  been  called  in  to  attest  the  execu- 
tion of  the  will.  The  conduct  of  the  parties  was  free  from 
any  attempt  to  enforce  any  claim  to  her  bounty,  except  thai 
they  asserted  the  claim  of  Alice  to  the  farm  for  her  many 
years  of  service  in  caring  for  and  nursing  her  parents.  An 
examination  of  the  evidence   discloses  nothing  tending  to 
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show  that  she  was  coerced  and  impelled  by  undue  influence 
to  make  a  different  will  from  the  one  she  had  directed  Mr. 
Hart  to  draw  at  this  time.     It  appears  that  when  this  sub- 
ject was  presented  to  her  she  voluntarily  determined  not  to 
execute  the  will  which  had  been  then  prepared  and  that  she 
was  left  entirely  free  to  make  such  a  will  as  she  might  choose. 
It  is  averred  that  the  threat  of  Alice  and  her  husband  to  leave 
her  if  she  did  not  comply  with  their  request  to  give  Alice 
the  farm  so  operated  on  her  as  to  cause  her  to  make  a  will 
she  did  not  intend.     True,  they  stated  that  if  the  former 
promise  to  Alice  was  to  be  disregarded  they  would  feel  com- 
pelled to  seek  a  home  elsewhere,  but  there  is  nothing  in  the 
conduct  of  the  testatrix  to  show  that  she  was  thereby  impelled 
to  make  a  will  different  from  what  she  intended  on  the  fol- 
lowing 14th  day  of  March,    It  is  clear  that  she  acted  freely 
and  voluntarily  in  making  and  executing  this  last  will.    She 
and  Mr.  Hart  conferred  as  to  its  provisions  in  the  absence 
of  Alice  and  her  husband  and  other  persons,  and  she  was 
then  counseled  by  Mr.  Hart  not  to  make  this  will  unless  it, 
was  in  accord  with  her  judgment  and  wishes  and  was  her 
free  act  uninfluenced  by  others.    She  then  expressed  herself 
freely  and  stated  that  this  will  expressed  her  wishes  and  that 
itr  disposed  of  her  property  accordingly.    A  consideration  of 
the  facts  surrounding  the  making  and  execution  of  this  in- 
strument leads  us  to  the  conclusion  that  the  trial  court  prop- 
erly found  that  the  testatrix  acted  freely  and  without  com- 
pulsion and  according  to  her  own  judgment  and  discretion. 

Contestants  ask  for  the  costs  incurred  by  them  in  this  court 
in  ease  their  contest  is  not  sustained,  upon  the  ground  that 
they  were  appointed  the  executor  and  executrix  in  the  will 
of  the  testatrix  made  in  1895,  which  the  circuit  court  found 
-wras  her  will  until  it  was  revoked  by  the  will  in  question. 
This  presents  a  situation  widely  different  from  the  one  pre- 
sented had  they  contested  this  will  without  being  the  ap- 
pointed executrix  and  executor  in  the  former  will.     Under 
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the  circumstances  contestants  were  called  upon  to  present 
such  former  will  for  probate,  and  this  necessaTily  resulted 
in  contesting  this  wilL  Upon  these  grounds  they  are  al- 
lowed the  taxable  costs  and  disbursements  in  this  court  out 
of  the  estate. 

By  the  Covrt. — Judgment  affirmed. 


Fekdeeickson,  Respondent,  vs.  WrLix)w  Rivbb  Cemetxbt 
Association,  Appellant 

7^ovem}>er  8 — Novemher  26,  1907. 

Cemeteries:  Uocation:  Btatutes:  Construction, 

Under  sec.  1454,  Stats.  (1898),  providing:  "No  person,  ajnodA- 
tion  or  corporation  shall  lay  out  or  estabjish  any  cemetery 
grounds  or  use  any  lot  or  grounds  for  burial  purposes  (except 
such  as  are  now  in  use  for  such  purposes)  within  the  limits  of 
any  recorded  plat  of  any  city  or  village  or  of  any  recorded  addi- 
tion thereto,  when  such  cemetery,  lot  or  grounds  shall  be 
within  one  mile  of  any  lot  or  block  therein  on  which  any  build- 
ing may  then  be  erected;  and  no  person,  association  or  corpora- 
tion shall  lay  out  or  establish  any  cemetery  grounds  or  use 
any  grounds  for  burial  purposes  except  such  as  are  now  in 
use  for  such  purposes  without  the  limits  of  such  plat  or  addi- 
tion  thereto  and  within  two  hundred  rods  of  any  inhabited 
dwelling  standing  on  any  lot  or  block  in  such  city  or  villaso 
or  addition  thereto  without  first  obtaining  the  consent  of  the 
municipal  authorities  thereof.  .  .  .  Any  violation  hereof  shall 
be  deemed  a  nuisance  and  may  be  restrained  by  injunction  at 
the  suit  of  any  person,"  held: 

(1)  The  establishment  of  cemetery  grounds  within  the  lim- 
its of  the  platted  portion  of  a  city  or  village  and  within  one 
mile  of  any  lot  or  block  in  such  platted  portion  of  such  city  or 
village  upon  which  is  erected  any  building  is  prohibited. 

(2)  The  use  of  any  grounds  not  in  use  at  the  time  of  the 
passage  of  the  statute  for  burial  of  the  dead,  within  any  re- 
corded city  or  village  plat,  although  such  plat  contains  two  or 
more  additions,  is  prohibited,  if  there  be  a  building  situated 
upon  any  lot  or  block  within  one  mile  of  such  proposed  burial 
grounds  and  within  the  limits  of  any  recorded  plat  or  addition 
in  such  city  or  village. 
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(3)  The  statute  provides  for  two  classes,  the  first  respecting 
the  establishment  of  cemeteries  for  burial  of  the  dead  "within 
the  limits  of  any  recorded  plat  of  any  city  or  village  or  of  any 
addition  thereto,"  and  the  other  respecting  grounds  for  burial 
of  the  dead  without  the  limits  of  the  plat  or  addition  but 
within  the  prohibited  distance  stated. 

(4)  These  two  classes  within  and  without  the  plats  are  sep- 
arate and  distinct,  the  prohibition  as  to  each  is  independent  of 
the  other,  and  the  prohibition  under  the  first  class  is  absolute, 
while  that  under  the  second  class  is  subject  to  the  will  of  the 
municipal  authorities. 

Appeal  from  a  judgment  of  the  circuit  court  for  St  Croix 
county:  James  O'Neill,  Judge.    Affirmed. 

This  action  was  brought  under  the  provisions  of  sec  1464, 
Stats.  (1898),  to  enjoin  the  defendant,  a  cemetery  associa- 
tion, from  devoting  two  blocks  of  land  within  the  limits  of 
the  plat  of  the  recorded  addition  to  the  city  of  Hudson  to  the 
burial  of  the  dead.  The  diagram  on  page  504  shows  the  situa* 
tion  of  the  premises  in  question* 

The  following  facts  are  established  by  the  findings  and  un- 
disputed evidence:  Walnut  street  was  laid  out,  platted,  and 
opened  for  travel  more  than  twenty  years  ago,  but  travel 
over  said  street  east  of  block  E  of  Lewis  &  Andrews'  addition 
is  limited  to  travel  by  persons  living  in  the  immediate  vicin- 
ity thereof.  Walnut  street  from  the  northeast  comer  of  block 
£  to  Nintli  street,  along  the  north  side  of  block  1,  Dawson 
k  Hall's  addition,  is  traveled  continuously  for  ingress  and 
^ress  to  the  old  cemetery  grounds  and  some  by  persons  living 
in  the  immediate  neighborhood  for  general  purposes.  Ninth 
or  Canary  street  is  one  of  the  principally  traveled  streets  of 
the  city  of  Hudson.  On  the  15th  day  of  May,  1905,  and 
after  the  commencement  of  this  ajction,  the  common  council 
of  the  city  of  Hudson  by  resolution  consented  that  the  defend- 
ant use  blocks  1  and  2,  Dawson  &  Hall's  addition,  for  ceme- 
tery purposes.  The  defendant  decided  at  the  time  of  purchas- 
ing said  blocks  that  it  was  necessary  to  obtain  additional 
grounds  for  cemetery  purposes  and  that  blocks  1  and  2  would 
be   suitable  for  that  purpose.     Plaintiff's  residence  is  in 
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block  C,  Lewis  &  Andrews'  addition,  and  George  Whereatt's 
residence  is  in  block  3,  Dawson  &  Hall's  addition,  and  the 
proposed  cemeterv  grounds  are  blocks  1  and  2,  Dawson  & 
Hall's  addition.    Plaintiff  for  many  years  last  past  has  been 
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and  now  is  the  owner  in  fee  of  lots  1,  2,  and  3,  block  C,  Lewis 
&  Andrews'  addition,  which  addition  is  one  of  the  recorded 
plats  of  the  city  of  Hudson,  and  plaintiff's  homestead  is  sit- 
uate  on  said  lof  1.    Blocks  1  and  2,  Dawson  &  Hall's  addition, 
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have  never  been  used  for  burial  purposes,  and  plaintiff's 
homestead  is  within  less  than  100  feet  of  the  west  line  of  said 
block  2.  The  proposed  grounds  for  cemetery  purposes  are 
within  the  limits  of  the  recorded  plat  of  the  city  of  Hudson. 
Said  blocks  proposed  for  cemetery  purposes  are  within  one 
mile  of  lots  9  and  10,  block  3,  Dawson  &  Hall's  addition, 
upon  which  lots  is  situate  the  dwelling  house  and  residence  of 
Creorge  Whereatt,  and  said  dwelling  house  is  within  less  than 
100  feet  of  the  east  line  of  block  2.  Blocks  1  and  2  are 
within  less  than  150  rods  of  the  business  center  of  the  city 
of  Hudson  and  within  150  rods  of  the  courthouse  of  St, 
Croix  county.  More  than  two  thirds  of  the  buildings  in 
said  city  occupied  for  residence  and  business  purposes  are 
within  160  rods  of  blocks  1  and  2,  and  the  entire  city  of 
Hudson  is  within  one  mile  of  blocks  1  and  2.  If  defend- 
ant is  permitted  to  establish  cemetery  grounds  in  blocks  1 
and  2,  as  it  threatens  to  do,  and  use  the  same  for  burial  of 
the  dead,  such  use  will  create  a  perpetual  nuisance  and  per- 
manently impair  the  value  of  plaintiff's  property. 

The  court  concluded  that  plaintiff  was  entitled  to  judgment 
perpetually  restraining  the  defendant  from  laying  out  or 
establishing  cemetery  grounds  on  blocks  1  and  2,  and  judg- 
ment was  rendered  accordingly,  from  which  this  appeal  was 
taken. 

For  the  appellant  the  cause  was  submitted  on  the  briefs 
of  Charles  A.  Cross  and  W.  F.  M'Nally. 

For  the  respondent  there  was  a  brief  by  Baker  &  Haven, 
and  oral  argument  by  Spencer  Haven, 

Kebwin,  J.  The  controversy  on  this  appeal  arises  over 
the  construction  to  be  given  sec.  1454,  Stats.  (1898),  which 
reads  as  follows : 

"No  person,  association  or  corporation  shall  lay  out  or 
establish  any  cemetery  grounds  or  use  any  lot  or  grounds 
for  burial  purposes  (except  such  as  are  now  in  use  for  such 
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purposes)  within  the  limits  of  any  recorded  plat  of  any  city 
or  village  or  of  any  recorded  addition  thereto,  when  such 
cemetery,  lot  or  grounds  shall  be  within  one  mile  of  any  lot 
or  block  therein  on  which  any  building  may  then  be  erected; 
and  no  person,  association  or  corporation  shall  lay  out  or 
establish  any  cemetery  grounds  or  use  any  grounds  for  bur- 
ial purposes  except  such  as  are  now  in  use  for  such  purposes 
without  the  limits  of  such  plat  or  addition  thereto  and 
within  two  hundred  rods  of  any  inhabited  dwelling  standing 
on  any  lot  or  block  in  such  city  or  village  or  addition  thereto 
without  first  obtaining  the  consent  of  the  municipal  authori- 
ties thereof.  .  .  .  Any  violation  hereof  shall  be  deemed  a 
nuisance  and  may  be  restrained  by  injuncticm  at  the  suit  of 
any  person.  .  .  •" 

It  is  insisted  by  appellant  that  this  section  does  not  pro- 
hibit the  establishment  of  the  cemetery*  in  question  (1)  be- 
cause plaintiff's  dwelling' is  not  in  the  same  addition  as  the 
proposed  cemetery  grounds,  and  (2)  because  the  section  does 
not  prohibit  the  establishment  of  a  cemetery  either  within 
or  without  the  limits  of  any  recorded  plat  of  any  city  or  vil- 
lage, or  of  any  recorded  addition  thereto,  when  such  cenue- 
tery  grounds  shall  be  within  one  mile  of  any  lot  or  block  in 
such  plat  or  addition  on  which  any  building  may  then  be 
erected,  if  the  consent  of  the  common  council  of  the  munici- 
pality shall  have  been  obtained.  In  other  words,  the  con- 
tention is  that  the  provision  requiring  consent  of  the  miinie- 
ipal  authorities  relates  to  the  first  part  of  the  section  regard- 
ing cemeteries  within  the  recorded  plat  as  well  as  to  ceme- 
teries without  the  limits  of  the  plat  or  addition. 

1.  We  think  the  legislature  intended  to  prohibit  the  es- 
tablishment of  cemetery  grounds  within  the  limits  of  the 
platted  portion  of  a  city  or  village  and  within  one  mile 
of  any  lot  or  block  in  such  platted  portion  of  such  city  or 
village  upon  which  is  erected  any  building.  It  is  insisted 
by  appellant  that  because  the  platted  portion  of  the  city  of 
Hudson  contains  Dawson  &  Hall's  addition  and  Lewis  & 
Andrews'  addition,  and  the  proposed  cemetery  is  in  Dawson 
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&  HalFs  addition,  the  one-mile  prohibition  does  npt  apply. 
Ab  we  have  seen  from  the  admitted  facts,  the  plaintiff's  resi- 
dence, while  in  a  different  addition  from  that  of  the  pro- 
posed cemetery  groimds,  is  within  a  few  rods  of  the  west  line 
of  the  proposed  cemetery  grounds,  and  said  grounds  so  pro- 
posed to  be  used  for  burial  of  the  dead  are  within  less  than 
150  rods  of  the  business  center  of  the  city  of  Hudson.  We 
think  it  quite  obvious  that  the  construction  claimed  by  ap- 
pellant cannot  be  given  the  statute  now  under  consideration, 
but,  on  the  contrary,  the  true  intent  and  meaning  of  the  leg- 
islature was  that  the  act  prohibits  the  use  of  any  grounds 
within  the  prohibited  limit  not  in  use  at  the  time  of  the 
passage  of  the  act  for  burial  of  the  dead  within  any  recorded 
city  or  village  plat,  whether  such  plat  consists  of  one  or  more 
additions;  the  test  being  whether  "within  the  limits  of  any 
recorded  plat  of  any  city  or  village  or  of  any  recorded  addi- 
tion thereto."  If  it  be  within  these  limits  and  not  in  use 
for  cemetery  purposes  at  the  time  of  the  passage  of  the  aet 
it  violates  the  statute^  if  there  be  a  building  situate  upon  any 
lot  or  block  within  one  mile  of  such  proposed  burial  grounds 
and  within  the  limits  of  any  recorded  plat  or  addition  in 
such  city  or  village.  This,  we  think,  is  the  manifest  purpose 
of  the  statute,  which  has  been  construed  by  this  court  in 
Pfleger  v.  Oroth,  103  Wis.  104,  79  K  W.  19,  where  the  court 
said  (103  Wis.  106,  79  N.  W.  19) : 

"Sec.  1454,  Stats.  (1898),  prohibits  the  establishment  of 
any  cemetery  for  burial  purposes  within  the  platted  portion 
of  any  city  or  village  in  this  state  so  as  to  approach  nearer 
than  one  mile  to  any  lot  or  block  in  the  plat  upon  which  there 
may  be  a  building;  also  prohibits  the  laying  out  or  estab- 
lishment of  any  cemetery  outside  the  platted  portion  of  any 
city  or  village  within  200  rods  of  an  inhabited  dwelling 
standing  on  any  lot  or  block  in  such  city  or  village,  without 
first  obtaining  the  consent  of  the  municipal  authorities 
thereof,  and  declares  that  any  violation  of  the  statute  shall 
be  deemed  a  nuisance  and  subject  to  abatement  at  the  suit 
of  any  person  aggrieved." 
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2.  It  is  further  insisted  by  appellant  that  the  provision  in 
the  latter  part  of  the  section  under  consideration  respecting 
the  consent  of  municipalities  is  unqualified  and  applies  to 
the  whole  section.  We  cannot  think  the  legislature  intended 
such  construction.  The  section  quite  plainly  provides  for  two 
classes,  the  first  respecting  the  establishiiient  of  cemeteries 
for  burial  of  the  dead  "within  the  limits  of  any  recorded  plat 
of  any  city  or  village  or  of  any  recorded  addition  thereto," 
and  the  other  respecting  grounds  for  burial  of  the  dead  with- 
out the  limits  of  the  plat  or  addition  but  within  the  prohib- 
ited distance  therein  stated.  The  consent  of  municipal  au- 
thorities has  reference  to  this  latter  class.  We  think  these 
two  classes  within  and  without  the  plats  are  separate  and  dis- 
tinct, and  the  prohibition  in  each  was  intended  by  the  legis- 
lature to  be  independent  of  the  other.  The  prohibition  under 
the  first  class  is  absolute,  while  under  the  second  it  is  subject 
to  the  will  of  the  municipal  authorities.  This  construction 
seems  to  have  been  recognized  in  Pfieger  v:  Oroth,  supra. 

The  view  we  take  of  the  case  renders  it  unnecessary  to 
treat  other  questions  discussed.  The  judgment  of  the  court 
below  is  right  and  should  be  aflSrmei 

By  the  Cavrt. — The  judgment  is  affirmed. 


Christiansen,  by  guardian  ad  litem.  Appellant,  vs. 
Kbiesel,  Kespondent 

November  S—Novemher  2(5,  X907. 

Foreign  judgments :  Actions:  Pleading:  Jurisdiction  of  foreign  court: 
Oeneral  denial:  Burden  of  proof:  Bill  of  exceptions:  Contents: 
Foreign  statutes  and  decisions,  how  incorporated:  Evidence: 
Costs:  Failure  to  serve  printed  case  vHthin  time  limit, 

1.  Sec.  2673,  Stats.  (1898) — proyiding  that  in  pleading  a.Jadgment 
or  other  determination  of  a  court  or  officer  of  special  Jurisdic- 
tion it  shall  not  be  necessary  to  state  the  facts  conferring  jnris- 
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diction,  but  such  Judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made,  and  that  if  such  allegation  be 
controverted  the  party  pleading  shall  be  bound  to  establish  on 
the  trial  the  facts  conferring  Jurisdiction, — only  applies  to  the 
Judgment  of  a  court  of  special  Jurisdiction  and  relates  to  the 
form  or  manner  of  pleading. 

2.  In  an  action  on  a  Judgment  of  a  court  of  special  Jurisdiction, 
a  general  denial  controverts  an  averment  of  the  complaint  that 
the  Judgment  was  duly  given  and  made,  and  hence  the  plaintift 
Is  bound  to  establish  on  the  trial  the  Jurisdiction  of  the  court 
in  which  the  Judgment  was  rendered. 

8.  In  such  case  putting  in  evidence  a  duly  authenticated  tran- 
script of  the  Judgment  roll,  including  the  Judgment,  showing 
that  the  court  had  a  Judge,  a  clerk,  a  seal,  and  records,  and 
that  the  defendant  appeared  in  the  action  and  answered  to  the 
merits,  lifts  the  burden  of  proof  thrown  upon  the  plaintiff  by 
sec.  2673,  Stats.  (1898),  and  establishes  prima  facie  that  the 
court  had  Jurisdiction  of  the  person  of  the  defendant  and  of 
the  subject  matter  of  the  action. 

4.  Where  a  foreign  law  is  offered  in  evidence  from  a  book  and  such 

evidence  is  sought  to  be  made  a  part  of  a  bill  of  exceptions,  it 
is  necessary  that  the  bill  show  by  accurate  description  the 
book  containing  the  written  law  so  offered  and  also  refer  to  the 
particular  act  of  the  legislature,  chapter  and  section,  or  de- 
cision of  the  court  relied  upon.  If  this  is  done  it  is  not  nec- 
essary to  copy  the  foreign  law  or  decision  into  the  bill  of  ex- 
ceptions. 

5.  In  an  action  on  a  foreign  Judgment  the  answer  contained  a  gen- 

eral denial.  For  the  purpose  of  showing  that  the  foreign  court 
had  Jurisdiction,  plaintiff  offered  in  evidence  certain  statutes 
of  the  foreign  state  which  were  so  vaguely  referred  to  in  the 
bill  of  exceptions  that  the  supreme  court  could  not  identify 
them.  The  plaintiff  also  offered  in  evidence  the  foreign  Judg- 
ment roll,  including  the  Judgment  on  which  the  instant  action 
was  founded,  showing  that  the  foreign  court  was  a  court  of 
record,  having  a  Judge,  a  clerk,  a  seal,  and  records,  and  that 
the  defendant  appeared  in  the  action  and  answered  to  the 
merits.  There  was  no  evidence  offered  by  the  defendant  suffi- 
cient to  have  impeached  the  Judgment  proven  by  the  duly  au- 
thenticated transcript  if  that  Judgment  had  been  a  Judgment 
of  a  court  of  the  state  of  Wisconsin.    Held: 

(1)  There  was  no  evidence  sufficient  to  impeach  the  foreign 
Judgment. 

(2)  The  trial  court  erred  in  directing  a  verdict  for  defendant. 
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6.  Where  a  printed  case  was  not  served  within  the  time  fixed  1^ 
Supreme  Court  Rule  16,  the  court  enforced  the  provisions  of 
Rule  46,  and  limited  the  recovery  of  costs  to  the  clerk's  feet 
and  disbursements. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  W.  Helms,  Circuit  Judge.    Reversed. 

The  appeal  is  fTom  a  judgment  dismissing  the  complaint 
in  an  action  brought  upon  a  judgment  of  the  municipal  court 
of  Stillwater,  Minnesota. 

For  the  appellant  there  was  a  brief  by  4.  /.  Kinney,  attor- 
ney, and  H.  H.  OiUen,  of  counsel,  and  oral  argument  by  Mr. 
Kinney. 

For  the  respondent  there  was  a  brief  by  Baker  &  Haven,, 
and  oral  argument  by  Spencer  Hwoeru 

Timlin,  J.  Error  is  assigned  because  the  circuit  court  re- 
fused to  direct  a  verdict  for  the  plaintiff  but  directed  a  ver- 
dict for  defendant.  The  complaint  averred  that  "on  the  19th 
day  of  June,  1902,  in  the  municipal  court  of  the  city  of  Still- 
water, in  the  state  of  Minnesota,  a  judgment  was  duly  given 
and  made  by  said  court  in  favor  of  the  plaintiff  and  against 
the  defendant  in  an  action  in  said  court  pending"  for 
$280.84,  and  that  the  judgment  is  wholly  unsatisfied  and  is 
a  valid  and  subsisting  judgment  There  was  no  other  aver- 
ment in  the  complaint  respecting  the  jurisdiction  of  the  Still- 
water court.  To  this  complaint  the  defendant  answered  by 
general  denial,  also  averred  fraud  and  perjury  committed  in 
obtaining  the  judgment,  and  pleaded  several  counterclaims  to 
which  there  was  a  replication  by  plaintiff.  At  the  trial  the 
plaintiff  offered  in  evidence  a  transcript  authenticated  under 
title  13,  ch.  17,  §  905,  R  S.  of  U.  S.  [TJ.  S.  Comp.  Stats. 
1901,  p.  677]  of  the  judgment  roll,  including  the  pleadings, 
complaint  of  the  plaintiff  and  answer  of  defendant,  and  the 
judgment  in  the  municipal  court  of  Stillwater.  This  authen- 
tication is  in  due  form,  shows  that  the  court  has  a  judge,  a 
clerk,  and  a  seal,  that  the  clerk  is  the  custodian  of  the  records 
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•of  that  court,  and  the  matter  authenticated  shows  that  the  de- 
fendant appeared  in  the  municipal  court  of  Stillwater  and 
answered  to  the  merits.    Sec.  2673,  Stats.  (1898),  provides: 

"In  pleading  a  judgment  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction  it  shall  not  be  necessary  to 
«tate  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted  the  party  pleading 
shall  be  bound  to  establish  on  the  trial  the  facts  conferring 
jurisdiction." 

It  is  noticeable  that  this  statute  only  applies  to  the  judg- 
ment of  a  court  of  special  jurisdiction  and  relates  to  the  form 
or  manner  of  pleading.  The  defendant's  general  denial  hav- 
ing controverted  the  averment  of  the  complaint  that  the  judg- 
ment was  duly  given  and  made,  the  plaintiff  was  therefore 
bound  to  establish  on  the  trial  the  jurisdiction  of  the  munic- 
ipal court  of  the  city  of  Stillwater,  if  we  assume  as  most 
favorable  to  uphold  the  judgment  below  that  the  court  last 
mentioned  was  a  court  of  special  jurisdiction.  But  when 
the  plaintiff  put  in  evidence  the  duly  authenticated  tran- 
script of  the  judgment  roll,  including  the  judgment  showing 
that  this  court  of  Minnesota  was  a  court  having  a  judge,  a 
clerk,  a  seal,  and  records,  and  that  the  defendant  appeared 
in  the  action,  the  plaintiff  lifted  the  burden  of  proof  thus 
thrown  upon  him  and  established  prima  facie  that  the  Min- 
nesota court  had  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  the  action.  State  ex  rel.  Engel- 
hard V.  Weber,  96  Minn.  422,  105  N.  W.  490;  Woodworth 
V.  MeKee,  126  Iowa,  714,  102  K  W.  777;  Coughran  v.  Oil 
man,  81  Iowa,  442,  46  N.  W.  1005 ;  Ounn.  v.  Peahes,  36 
Minn.  177,  30  N.  W.  466 ;  Am.  Mut.  Life  Ins.  Co.  v.  Mason, 
169  Ind.  15,  64  N.  E.  625 ;  WUlock  v.  Wilson,  178  Mass.  68, 
^9  N.  E.  767;  Van  Norman  v.  Gordon,  172  Mass.  676,  53 
K  E.  267;  Bogan  v.  Hamilton,  90  Ala.  454,  8  South.  186; 
-Coskery  v.  Wood,  62  S.  C.  516,  30  S.  E.  475;  Old  Wayne 
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Mut.  Life  Asso.  v.  McDonough,  164  Ind.  321,  73  N.  E.  703 ; 
Bailey  v.  Martin,  119  Ind.  103,  21  N.  E.  346. 

But  the  plaintifiF  also  offered  in  evidence  "the  statutes  of 
the  state  of  Minnesota,"  calling  special  attention  to  ch.  75, 
relating  to  the  jurisdiction  of  justices'  courts.  He  also  of- 
fered the  "charter  of  the  city  of  Stillwater,  and  especially 
that  portion  thereof  relating  to  the  municipal  court."  The 
bill  of  exceptions  shows  the  foregoing  offers  and  a  ruling 
admitting  the  evidence,  but  no  transcript  of  the  foreign  law^ 
and  nothing  from  which  we  can  identify  the  volumes  offered 
with  the  books  accessible  to  us.  When  a  foreign  law  is  of- 
fered in  evidence  from  a  book  and  such  evidence  is  sought  to- 
be  made  a  part  of  the  bill  of  exceptions,  it  is  necessary  that 
the  bill  of  exceptions  show  by  accurate  description  the  book 
containing  the  written  law  so  offered  and  also  refer  to  the  par- 
ticular act  of  the  legislature,  chapter  and  section  of  the  stat- 
ute, or  decision  of  the  court  relied  on.  This  is  necessary  in 
order  that  we  may  know  by  reference  to  books  accessible  to 
this  court  whether  the  evidence  of  the  foreign  law  is  such  as 
is  authorized  by  sec.  4136,  Stats.  (1808).  If  this  is  done  it 
is  not  necessary  to  copy  the  foreign  law  in  the  bill  of  excep- 
tions. But  in  the  case  at  bar  neither  of  these  methods  is 
pursued,  and  we  cannot  say  from  the  bill  of  exceptions  with 
any  certainty  what  statutes  of  Minnesota  were  offered  in  evi- 
dence, nor  where  the  charter  of  Stillwater  is  to  be  found,  nor 
whether  the  latter  is  a  private  act  or  a  public  law  of  Minne- 
sota, nor  whether  Stillwater  had  one  or  more  charters  at  dif- 
ferent periods  of  its  existence.  If  the  offer  refers  to  ch.  75  of 
the  Revised  Laws  of  Minnesota  for  1905  and  to  the  original 
charter  of  Stillwater,  this  would  tend  to  show  that  the  court 
had  no  jurisdiction  of  the  subject  matter  of  the  action.  We 
cannot,  however,  search  for  or  attempt  to  identify  the  foreign 
laws  so  vaguely  referred  to  in  the  bill  of  exceptions.  No  evi- 
dence was  offered  by  the  defendant  sufficient  to  impeach  the 
judgment  proven  by  the  duly  authenticated  transcript  if  that 
judgment  had  been  a  judgment  of  a  court  of  the  state  of 
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Wisconsin  (JJecker  v.  Thiedt,  ante,  p.  148, 113  N.  W.  447), 
hence  no  evidence  sufficient  to  impeach  the  Minnesota  judg- 
ment (Const  U.  S.  art  IV,  §  1 ;  Maxwell  v.  Stewaai,  22 
WalL  77,  and  cases  in  8  Eose's  notes).  It  follows  that  the 
court  below  erred  in  directing  a  verdict  for  defendant 
Whether  the  case  should  go  to  the  jury  or  not  depends  upon 
whether  or  not  the  Minnesota  statutes  disprove  the  prima 
facie  case  made  by  the  authenticated  transcript  The  printed 
case  was  not  served  within  the  time  fixed  by  Supreme  Court 
Eule  16,  and  therefore  no  attorney's  fees  in  this  court  will  be 
allowed  to  the  appellant  as  provided  by  Supreme  Court  Rule 
46,  but  the  appellant's  recovery  of  costs  shall  be  limited  to 
clerk's  fees  and  disbursements. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  a*  new  triaL 


Ijt  be  Hegna's  Will. 

'November  8 — November  26,  1901. 

Wills:  Construction. 

A  will  coBsisted  of  a  printed  blank  in  English  with  written  por- 
tions in  Norwegian,  and  was  as  follows  (the  italicised  portion 
being  a  translation  of  that  written  in  Norwegian  and  the  un- 
Italicised  the  unerased  portions  of  the  printed  blank) :  "After  the 
payment  of  my  Just  debts  and  funeral  expenses,  I  give,  devise, 
and  bequeath  to  the  poor  fund  of  Ness,  with  the  understanding: 
Second.  I  give,  devise,  and  bequeath  for  the  most  needy  of 
same,  and  that  shall  he  a  fund  to  them.  So  all  the  regular 
poor  tax  shall  he  paid  or  apportioned  same  as  foregoing,  with- 
out reference  to  this  money.  Fourth.  I  give,  devise,  and  be- 
queath to ."    The  net  estate  was  |380,  which,  in  case  of 

intestacy,  would  be  divided  one  sixth  to  a  sister  and  the  residue 
among  thirteen  nephews  and  nieces.  Held,  that  the  trial  court 
was  justified  in  deducing  from  the  whole  context  of  the  will 
a  purpose  by  the  testator  to  bequeath  his  whole  estate  for  the 
benefit  of  the  charity  named. 

Vol.  133  — 83 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  E.  W.  Helms,  Circuit  Judge.    Affirmed. 

The  testator,  a  Iforwegian,  resident  in  this  state,  of  ad- 
vanced age,  on  November  24,  1903,  executed  in  due  form  a 
writing  admitted  to  probate  as  a  will.  The  same  consisted  of 
a  printed  blank  in  English  with  certain  written  portions  in 
Norwegian,  and  was  as  follows  (the  italicised  portion  heing 
that  written  in  Norwegian  and  the  imitalicised  the  unerased 
portions  of  the  printed  blanks) : 

"After  the  payment  of  my  just  debts  and  funeral  expenses, 
I  give,  devise,  and  bequeath  to  the  poor  fwnd  of  Ness,  with 
the  understanding: 

"Second.  I  give,  devise,  and  bequeath  for  the  most  needy 
of  same,  and  thai  shall  he  a  special  fund  to  them.  So  all  the 
regular  poor  tax  shall  be  paid  or  apportioned  same  as  fore- 
going, without  reference  to  this  money. 

"Fourth.  I  give,  devise,  and  bequeath  to . 

"Fifth.  In  case  there  shall  not  be  sufficient  of  my  property 

to  fully  comply  with provisions  of  this  my  last  will, 

then  I  direct  that . 

"Sixth.  I  hereby  nominate  and  appoint  Fred  Mortenson 
the  executor  of  this  my  last  will  and  testament,  and  hereby 
authorize  and  empower  him,  the  said  F.  Mortenson,  to  com- 
pound, compromise,  and  settle  any  claim  or  demand  which 
may  be  against  or  in  favor  of  my  said  estate.'' 

It  was  stipulated  that  Ness  was  a  municipality  in  Norway. 
Testator's  net  estate  upon  the  settlement  of  the  executor's 
account  was  $380.  He  left  him  surviving  one  sister,  residing 
in  Wisconsin,  and  thirteen  nephews  and  nieces,  some  of  them 
residing  in  Wisconsin  and  some  at  Ness,  in  Norway.  Both 
the  county  court,  and  the  circuit  court  upon  appeal,  construed 
the  will  as  giving  the  entire  estate  in  trust  for  the  poor  at 
Ness,  "and  the  judgment  of  the  circuit  court  assigned  and 
distributed  said  residue  to  a  trustee  to  apply  to  the  relief  of 
such  poor.  From  that  judgment  some  of  the  heirs  at  law 
bring  this  appeal. 


Digitized  by  VjOOQ IC 


26]  AUGUST  TERM,  1907.  515 

In  re  Hegna's  Will,  133  Wia.  613. 

For  the  appellants  there  was  a  brief  by  Fleming  <&  Blum 
and  Bundy  &  Vamum,  and  oral  argument  by  R,  E.  Bundy. 
J.  W.  Macauley,  for  the  respondent 

Dodge,  J.  The  will  in  question  is  probably  unique,  and  a 
decision  thereon  hardly  likely  to  affect  any  other  case  that 
may  arise.  Either  the  court  must  decide,  from  the  will  itself 
in  the  light  of  all  the  circumstances,  what  property  the  testa- 
tor intended  to  leave  for  the  benefit  of  the  poor  of  Xess,  or  it 
must  decide  that  it  leaves  nothing  to  them.  We  are  therefore 
confronted  with  an  alternative  which,  if  resolved  in  the  latter 
manner,  surely  defeats  whatever  testamentary  purpose  Ole 
Hegna  had,  for  he  certainly  intended  to  leave  something  to 
this  charitable  pui*pose.  If,  on  the  other  hand,  Hegna  did 
intend  to  give  but  a  portion  of  his  small  estate  for  that  pur- 
pose, and  to  leave  the  rest  to  be  distributed  amongst  his  very 
numerous  but  rather  remote  heirs  at  law,  then  of  course  that' 
intention,  is  defeated  by  the  construction  adopted  by  the 
court  below.  It  is,  however,  a  choice  between  certain  defeat 
of  the  testamentary  purpose  and  mere  possibility  of  such  de- 
feat. The  small  amount  of  the  estate  is  an  item  of  some  sig- 
nificance in  deciding  whether  testator  was  likely  to  have  de- 
sired to  split  it  up,  especially  as  the  further  division  of  any 
residue  amongst  his  heirs  at  law  would  result  in  very  trivial 
benefit  to  each;  the  only  surviving  sister  being  entitled  to 
but  one  sixth  thereof  and  some  of  the  nephews  and  nieces  to 
only  one  twenty-fourth  thereof  each.  Again  is  the  fact  ap- 
parent upon  the  face  of  the  will,  that,  although  the  printed 
blank  invited  a  designation  of  any  legatee  or  beneficiary  other 
than  the  poor  fund,  the  testator  in  effect  refused  to  specify 
any  such,  which  is  at  least  an  indication  that  he  meant  no 
portion  of  his  estate  to  pass  to  any  other  beneficiary.  These 
considerations  are  in  a  degree  aided  by  the  probability  that 
one  formally  executing  a  will  intends  thereby  to  dispose  of 
all  his  property  and  not  to  leave  portions  to  be  distributed 
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otherwise  than  by  his  expressed  wish.  In  view  of  all  these 
considerations  this  court  has  concluded,  with  some  hesitation, 
that  the  lower  court  was  justified  in  deducing  fromi  the  whole 
context  of  this  will  a  purpose  to  bequeath  the  whole  of  the  es- 
tate to  the  benefit  of  the  charity  named,  and  therefore  that 
its  judgment  should  not  be  disturbed. 
By  the  Court. — ^Judgment  affirmed. 


Dbbger,  Appellant,  vs.  Buddb  and  another,  Bespondenta. 

November  8 — November  26,  1907. 

Justices'  courts:  Pleading:  Title  to  land:  Failure  to  give  "bond  and 
remove  case:  Effect  on  trial  de  novo  on  appeal:  Witnesses:  Com- 
petency; Transaction  with  person  since  deceased:  Limitation 
of  actions:  Adverse  possession:  Evidence:  Sufficiency:  Appeal: 
Prejudicial  error:  Deferred  ruling  on  demurrer. 

L  Where,  In  an  action  in  justice's  court,  title  to  land  was  put  In 
issue  by  a  pleading,  and  there  was  failure  to  give  the  bond  re- 
quired by  sec.  3620,  Stats.  (1898),  and  to  procure  the  removal 
of  the  cause  to  the  circuit  court,  on  a  trial  de  novo  on  appeal, 
from  a  Judgment  in  such  action  it  is  not  error  to  receive  evi- 
dence of  adverse  possession  and  submit  the  issue  of  title  to  the 
jury. 

2.  Where  the  subject  of  inquiry  from  plaintiffs  witness  through 

whom  plaintlft  traced  title  related  to  .the  question  of  title  to 
land  and  pertained  to  communications  with  persons  then  de- 
ceased from  whom  the  opposite  party  derived  title  or  sus- 
tained some  liability  to  the  cause  of  action,  the  witness  is  in- 
competent under  sec.  4069,  Stats.  (1898). 

3.  In  an  action  involving  the  title  to  a  strip  of  land,  evidence  that 

defendant's  predecessor  in  title  and  possession  occupied  the 
strip  for  more  than  twenty  years,  had  cleared  parts  of  it  and 
cultivated  portions,  and  treated  a  line  fence  as  the  division  line 
between  his  own  and  plaintiff's  farm,  establishes  such  open 
and  notorious  occupancy  of  the  strip  as  to  be  adverse  to  the 
whole  world,  and,  when  continued  for  twenty  years,  such  as 
ripened  into  an  absolute  title. 
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4.  In  an  action  brought  in  Justice's  court  a  demurrer  was  inter- 
posed to  counterclaims.  After  the  cause  had  been  appealed  to 
the  circuit  court  the  demurrer  was  not  disposed  of  before 
the  case  was  called  for  trial,  and  the  issues  thus  raised,  while 
brought  to  the  court's  attention  at  the  trial,  were  not  passed 
*  upon  until  after  a  special  verdict,  when  the  court  ruled  that 
no  issue  raised  by  the  counterclaims  was  properly  in  the  case, 
and  changed  the  answer  to  the  question  in  the  special  verdict 
which  was  based  on  the  counterclaims.  The  evidence  on  the 
eounterclaims  was  distinct  from  that  bearing  on  issues  of 
fact  establishi^ng  title  to  land,  which  was  the  real  issue  In  the 
case.  Heldf  that  there  was  nothing  in  the  conduct  of  the  trial 
court  that  could  have  operated  to  mislead  the  Jury  upon  the 
•other  issues  raised  by  the  complaint  and  answer  and  actually 
determined  by  the  Jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Plaintiff  is  the  owner  of  a  farm  situate  in  Dane  county. 
One  of  the  defendants  is  the  owner  and  the  other  defendant 
is  tenant  of  a  farm  adjoining  that  of  plaintiff.  About  August 
20,  1905,  plaintiff  had  made  a  survey  of  his  premises,  accord- 
ing to  which  the  line  fence  between  the  farms  was  on  his  land 
about  tvvo  pods.  He  took  down  the  old  fence  and  set  it  on 
the  line  as  located  by  this  new  survey.  About  September  1, 
1905,  defendants  took  down  the  fence  so  located  by  the  plaint- 
iff and  rebuilt  it  on  the  line  of  the  old  fence.  The  complaint 
alleges  ovmership  in  fee  in  the  plaintiff  and  his  grantors  of 
the  quarter-section  described  and  claimed  by  him  and  them 
for  more  than  thirty  years,  and  alleges  damages,  by  reason 
of  the  acts  of  the  defendants  in  rebuilding  the  fence  on  the 
old  fence  line,  in  the  sum  of  $175.  The  answer  alleges  own-  ' 
ership  of  the  adjoining  quarter-section  belonging  to  the  de- 
fendant and  possession  by  her  and  her  grantors  for  more  than 
forty  years ;  that  the  line  on  which  the  old  fence  stood  was  the 
boundary  established  by  the  United  States  government  survey 
and  that  this  had  been  relied  upon  as  the  dividing  line  by 
the  owners,  and  that  the  land  had  been  so  occupied  by  her  and 
her  grantors  for  more  than  forty  years.     Two  counterclaims 
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are  pleaded — one  in  behalf  of  the  owner  for  damages  done 
by  the  plaintiff  in  entering  upon  and  injuring  her  property, 
and  the  other  in  behalf  of  the  tenant  for  injury  to  the  crops 
growing  on  the  strip  in  dispute.  Adverse  possession  of  the 
strip  by  the  defendant  and  her  predecessors  is  also  alleged  as 
a  defense.  The  action  was  commenced  in  justice^s  court, 
and  plaintiff  therein  demurred  to  the  counterclaims  of  the 
defendants,  for  the  reason  that  the  causes  of  action  therein 
stated  did  not  arise  out  of  the  transaction  set  forth  in  the 
complaint  as  the  cause  of  action.  The  defendants'  answers 
raised  the  issue  of  title  to  the  land  in  question,  but  they  failed 
to  give  the  bond  required  by  statute  to  entitle  them  to  have 
the  case  sent  to  the  circuit  court  without  trial.  A  trial  was 
had  and  the  case  was  then  appealed  to  the  circuit  courts 
After  the  action  had  been  appealed  to  the  circuit  court  the 
demurrer  to  the  counterclaims  was  not  disposed  of  before 
the  case  was  called  for  trial.  The  issues  raised  by  the  de- 
murrer were  brought  to  the  court's  attention  at  the  trial,  but 
not  passed  upon  until  after  verdict  Testimony  of  adverse 
possession  was  received  over  plaintiff's  objection.  At  the 
conclusion  of  the  testimony  defendants  moved  for  the  direc- 
tion of  a  verdict  in  their  favor  and  the  plaintiff  moved 
for  a  verdict  as  follows:  First,  that  the  plaintiff  was  en- 
titled to  the  strip  of  land  in  question ;  and,  second,  that  the 
only  question  for  the  jury  to  determine  wafl  the  amount  of 
the  plaintiff's  damages.  The  motions  were  denied.  A  spe- 
cial verdict  was  returned  by  the  jury,  which  found  that  the 
line  established  by  the  surveyor  employed  by  the  plaintiff  was 
the  true  line  dividing  the  two  tracts  of  land ;  that  the  defend- 
ants or  their  predecessors  in  title  had  been  in  uninterrupted, 
open,  adverse,  and  exclusive  possession  under  claim  of  title 
to  the  strip  of  land  in  dispute  for  a  period  of  more  than 
twenty  years ;  that  the  plaintiff,  if  entitled  to  recover  dam- 
ages, was  entitled  to  $15 ;  that  the  tenant  defendant  had  suf- 
fered no  damages ;  and  that  if  the  owner  defendant  was  en- 
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titled  to  damages  her  damages  should  be  assessed  at  $5. 
Plaintiff  moved  that  the  special  verdict  be  changed  so  as  to 
find  that  the  defendants  had  not  been  in  possession  of  the 
strip  in  dispute  under  claim  of  title  for  more  than  twenty 
years,  and  to  change  the  answer  to  the  question  assessing  the 
damages  of  the  defendant  owner,  if  she  was  entitled  to  re- 
cover, so  as  to  find  none ;  and  the  defendant  moved  that  the 
answer  to  the  question  finding  that  the  line  established  by 
the  surveyor  employed  by  the  plaintiff  was  the  true  line 
should  be  so  changed  as  to  find  that  it  was  not  the  true  line, 
and  to  change  the  answer  to  the  question  finding  no  damages 
for  the  tenant  owner  so  as  to  find  that  he  should  recover 
$68  in  case  he  was  entitled  to  damages.  The  court  denied 
the  motions  except  the  one  regarding  the  amount  assessed 
by  the  jury  as  the  defendant  o^vner's  damages  in  case  she 
should  be  entitled  thereto,  and  also  held  that  defendants  did 
not  have  the  right  to  interpose  .the  counterclaims  and  that 
the  demurrers  thereto  should  have  been  sustained.  The  mo- 
tion to  change  the  answer  to  the  question  assessing  the  owner 
defendant's  damages  was  granted  so  as  to  find  none.  The 
court  denied  a  motion  for  a  new  trial  and  granted  a  motion 
for  judgment  on  the  verdict,  dismissing  the  complaint,  and 
for  costs  and  disbursements^  This  is  an  appeal  from  the 
judgment. 

F.  K.  Shvitleworth,  for  the  appellant 

Emerson  Ela,  for  the  respondents, 

SiBBECKEK,  J.  It  is  avcrrcd  that  the  court  erred  in  re- 
ceiving evidence  of  adverse  possession  and  submitting  the 
trial  of  title  to  the  jury,  because  the  defendants  failed  to 
give  the  bond  required  by  sec.  3620,  Stats.  (1898),  when 
the  title  to  the  strip  in  question  was  put  in  issue  by  the  plead- 
ing in  the  justice's  court.  The  record  shows  that  the  case  was 
appealed  to  the  circuit  court  and  tried  de  novo  therein,  pur- 
suant to  sec  3768,  Stats.  (1898),  on  the  pleadings  as  orig- 
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inally  filed  in  justice's  court  The  right  to  try  the  title  to 
the  disputed  strip  in  the  circuit  court  upon  the  pleadings  in 
the  case  as  they  stood  in  justice's  court  is  established  in  State 
V.  Preston,  34  Wis.  675.  The  rule  is  well  recognized  tiiat 
the  circuit  court  may  on  appeal  from  justice's  court  permit 
amendment  of  the  pleadings  to  raise  the  issue  of  title  to 
land  the  same  as  if  the  action  had  been  originally  brought  in 
such  court,  or  to  try  the  title  if  the  pleadings  in  justice's 
court  present  such  an  issue;  hence  the  ruling  of  the  circuit 
court  on  this  point  must  be  affirmed* 

The  evidence  of  the  witnesses  Shuman  and  Dreger  was  re- 
jected ail  incompetent  imder  sec.  4069,  Stats.  (1898).  Un- 
der this  section  persons  from,  through,  or  under  whom  a 
party  derives  his  interest  or  title  are  precluded  from  giving 
evidence  of  any  transaction  or  communication  with  a  d^ 
ceased  persoii  in  a  cause  of  action  wherein  the  opposite  party 
derives  his  title  or  sustains  his  liability  to  the  cause  of  action 
f rom^  through,  or  under  such  deceased  person.  The  record 
is  not  clear  as  to  what  fact  was  the  subject  of  inquiry  from 
the  witnesses,  but  so  far  as  disclosed  it  seems  to  have  related 
to  the  question  of  title  to  the  strip,  and  to  have  pertained 
to  communications  with  persons  now  deceased  from  whom 
the  opposite  party  derived  title  or  sustained  some  liability 
to  the  cause  of  action.  This  brings  it  within  the  prohibitions 
of  this  section. 

It  is  contended  that  the  evidence  is  undisputed  that  Carl 
Budde,  defendants'  predecessor  in  title  and  possession,  never 
claimed  or  occupied  the  strip  in  question  as  his  land.  The 
proof  is  clear  that  he  and  other  owners  of  the  land  had  occu- 
pied the  strip  for  more  than  twenty  years,  had  cleared  parts 
of  it  and  cultivated  portions,  and  treated  the  line  fence  as  the 
division  line  between  the  farms.  These  facts  and  circum- 
stances are  but  slightly  contradicted  in  the  case.  From  this 
the  inference  is  well-nigh  irresistible  that  such  open  and 
notorious  occupancy  of  the  strip  was  adverse  as  to  all  the 
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world  and  at  the  expiration  of  twenty  years  ripened  into  an 
absolute  title. 

It  is  claimed  that  the  court's  action  in  not  disposing  of 
the  demurrer  to  defendants'  counterclaims,  and  in  receiving 
the  testimony  bearing  thereon,  operated  to  plaintiff's  preju- 
dice by  misleading  the  jury  as  to  the  issues  for  trial  upon  the 
complaint  and  answers.  The  court,  however,  finally  ruled 
that  no  issue  raised  by  the  counterclaims  was  properly  in  the 
case,  and  changed  the  answer  to  the  question  in  the  special 
verdict  which  wajs  based  on  the  counterclaims.  The  evidence 
on  the  counterclaims  was  distinct  from  the  evidence  bearing 
on  the  issues  of  fact  establishing  title,  which  was  the  real 
issue  in  the  case.  We  perceive  nothing  in  the  conduct  of 
the  trial  court  that  could  have  operated  to  mislead  the  jury 
in  pfussing  upon  the  other  issues  raised  by  the  complaint  and 
answers  and  actually  determined  by  them. 

We  find  no  prejudicial  error  in  the  record. 

By  the  Court. — ^Judgment  affirmed. 


Wixcox  and  others,  Eespondents,  vs.  Scatxoit,  imp.,  Ap- 
pellant. 

November  9 — November  26,  1907, 

Specific  perform4ince:  Pleading:  Complaint:  Defect  of  parties:  De- 
murrer: Indefiniteness :  Remedy  by  motion:  Laches. 

1.  A  complaint  for  specific  performance  of  a  contract  for  the  con- 

veyance of  real  estate,  which  alleges  the  death  of  the  purchaser 
and  that  plaintifPs  are  his  heirs,  is  defective  and  demurrable  if 
it  fails  to  specify  whether  or  not  plaintiffs  are  all  the  heirs 
and  are  all  the  parties  interested  in  the  land  embraced  in  the 
alleged  contract  of  sale. 

2.  Such  defect  goes  to  the  question  of  a  defect  of  parties  and  is  not 

reached  by  a  demurrer  specifying  only  **a  nonjoinder  of  neces- 
sary parties  plaintiff/'  and  under  sec.  2651,  Stats.  (1898),  is 
insufiicient. 
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3.  Indefiniteness  and  uncertainty  in  a  pleading  cannot  properly 

be  reached  by  demurrer,  but  must  be  reached  by  motion  in  that 
behalf. 

4.  In  an  action  for  specific  performance  of  a  contract  for  the  con- 

veyance of  real  estate,  on  demurrer  it  was  held  there  was  noth- 
ing in  the  complaint  to  show  that  the  action  was  commenced 
within  an  unreasonable  time  after  the  vendee  had  performed 
the  contract  on  his  part 

Appeal  from  an  order  of  the  circuit  court  for  Sauk  oounly: 
E.  Ray  Stevens,  Circuit  Judge.    Affirmed, 

The  plaintiffs  are  children  and  the  widow  of  Thomas  J. 
Wilcox.     Two  of  the  minor  children  appear  by  guardian 
ad  litem.    It  is  alleged  that  on  January  16, 1896,  the  defend- 
ant William  Scallon  was  the  owner  in  fee  and  in  possession 
of  certain  premises,  and  that  on  that  day  he  made  an  oral 
agreement  to  sell  and  convey  these  premises  to  the  father 
of  the  plaintiffs  on  the  following  terms:  That  Thomas  J. 
Wilcox  should  pay  down  a  certain  part  of  the  purchase  price, 
the  balance  to  be  paid  at  some  time  convenient  to  Thomas 
J.  Wilcox ;  that  upon  payment  a  deed  should  be  executed  and 
delivered ;  and  that  Thomas  J.  Wilcox  should  be  immediately 
let  into  possession  of  the  premises  to  make  valuable  improve- 
ments.   It  is  alleged  that  a  quitclaim  deed  was  executed  and 
delivered  in  escrow  to  the  defendant  John  Carpenter;  that 
with  defendant's  [Scailon's]  consent  Thomas  J.  Wilcox  im- 
mediately went  into  possession  and  continued  therein  until 
the  time  of  his  death,  hardng  meanwhile  made  valuable  im- 
provements.    It  is  alleged  that  the  parties  to  the  agreement 
agreed  upon  the  way  in  which  the  balance  of  the  purchase 
price  should  be  paid,  namely,  that  the  defendant  \_8caUon] 
should  be  allowed  to  cut  timber  from  the  premises,  the  value 
of  the  timber  to  be  applied  on  the  balance,  and  that  Thomas 
J.  Wilcox  was  to  work  for  the  defendant  in  cutting  the  tim- 
ber, and  was  also  to  clear  some  land  for  the  defendant,  the 
compensation  for  his  work  to  be  also  applied  on  the  balance. 
It  is  alleged  that  the  total  value  of  the  material  thus  far- 
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nished  and  the  labor  performed  exceeded  the  balance  due 
the  defendant,  and  it  is  also  alleged  that  this  balance  belongs 
to  the  estate  of  Thomas  J.  Wilcox.  It  is  alleged  that  Thomas 
J.  Wilcox  tendered  the  balance  of  the  purchase  price  and  de- 
manded a  deed  and  that  the  deed  was  refused ;  that  WUlicBm 
Scallon  has  withdrawn  the  deed  from  escrow;  that  Thomas 
J.  Wilcox  performed  all  the  conditions  of  the  agreement;  that 
plaintiffs  have  been  in  possession  of  the  premises  since  the 
death  of  Thomas  J.  Wilcox;  and  that  upon  defendant's  ex- 
ecuting a  deed  of  conveyance  of  the  premises  they,  the  heirs 
of  Thomas  J.  Wilcox,  are  ready  and  willing  to  perform  such 
conditions  as  may  be  proper  and  just.  Judgment  was  de- 
manded that  the  defendants  deliver  the  deed  and  convey  the 
lands  to  the  plaintiffs  in  accordance  with  the  terms  of  the 
agreement.  The  demurrer  of  each  of  the  defendants  to  the 
original  complaint  was  sustained,  as  was  the  demurrer  of  the 
defendant  John  Carpenter  to  the  amended  complaint.  This 
is  an  appeal  from  the  order  overruling  the  demurrer  of  the 
defendant  William  Scallon  to  the  amended  complaint. 

For  the  appellant  there  was  a  brief  by  Grotophorstj  Evans 
&  Thomas,  and  oral  argument  hj  E.  A,  Evans. 

Albert  Wood,  for  the  respondents. 

SiEBECKER,  J.  The  complaint  is  one  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land  by  the  defendant 
William  Scallon  to  Thomas  J.  Wilcox.  It  is  alleged  that  the 
conditions  of  the  agreement  as  modified  by  the  parties  thereto 
have  been  performed  on  the  part  of  the  vendee,  Thomaa  J. 
Wilcox,  but  that  the  vendor,  William  Scallon,  defendant  in 
this  action,  refuses  to  carry  out  his  obligations  and  refuses 
to  convey  the  premises  as  it  is  claimed  he  agreed  to  do.  The 
complaint  is  demurred  to  on  several  grounds,  and  the  trial 
court  overruled  the  demurrer  as  to  the  defendant  William 
Scallon. 

It  is  now  contended  that  the  complaint  is  fatally  defective, 
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in  that  it  wholly  omits  to  state  who  are  the  heirs  of  Thomas 
J.  Wilcox.  It  sufficiently  appears  that  Thomas  J.  Wilcox 
had  died  before  this  action  was  commenced.  The  only  alle- 
gations showing  that  he  left  any  heirs  are  the  statements  that 
he  was  the  father  of  the  plaintiffs  and  that  plaintiffs  are  his 
heirs,  but  it  nowhere  appears  that  they  are  all  of  his  heirs  or 
that  they  are  the  only  parties  that  have  an  interest  in  the 
land  covered  by  the  contract  set  out  in  the  complaint  Under 
these  circumstances  no  final  decree  can  be  entered  without 
affecting  the  interest  of  all  persons  interested  in  the  land, 
or  the  controversy  would  be  left  in  a  condition  which  might 
result  in  inequity  to  the  defendant  and  other  persons,  if  any 
there  are,  not  parties  to  this  action  but  having  an  interest 
in  the  land.  The  complaint  is  therefore  defective  in  failing 
to  specify  whether  or  not  plaintiffs  are  all  the  parties  inter- 
ested in  the  land  embraced  in  the  alleged  contract  of  sale. 

This  defect  goes  to  the  question  of  a  defect  of  parties.  The 
demurrer  upon  this  ground  is  in  the  following  words :  "That 
there  is  a  nonjoinder  of  necessary  parties  plaintiff.'*  Sec. 
5651,  Stats.  (1898),  provides  that  "the  demurrer  shall  dis- 
tinctly specify  the  grounds  of  the  objection  to  the  complaint, 
in  the  language  of  the  subdivision  of  sec  2649  relied  upon, 
adding,  if  based  upon  the  .  .  .  fourth  subdivision  [the  one 
here  in  question],  a  particular  statement  of  the  defect  .  .  . 
Unless  it  do  so  the  demurrer  may  be  stricken  out"  In  the 
case  of  Baker  v.  Eaivlcins,  29  Wis.  576,  it  was  held  that  such 
a  demurrer  must  show  who  are  the  proper  parties  so  as  to 
inform  the  opposite  party  and  the  court  of  the  particular  de- 
fect and  to  enable  the  party  to  amend.  This  rule  is  incor- 
porated in  sec.  2651,  Stats.  (1898).  This  procedure  was 
pointed  out  in  Mun-ay  v.  McGarigle,  69  Wis.  483,  34  N.  W. 
522;  Emerson  v.  Sclmindt,  108  Wis.  167,  84  ]Sr.  W.  186. 
Under  the  statutes  and  the  decisions  the  demurrer  sought  to 
be  interposed  is  insufficient  in  its  terms  and  cannot  be  upheld 
.as  contended  by  appellant 
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It  is  claimed  that  the  complaint  is  indefinite  and  nncer-» 
tain.  Any  defect  in  the  complaint  for  want  of  definiteness. 
and  certainty  must  be  reached  by  motion  to  make  more  def- 
inite and  certaiHL  and  is  not  properly  raised  by  demurrer. 
It  cannot  be  said  from  the  facts  alleged  that  the  plaintiffs 
have  been  sleeping  on  their  rights  and  should  therefore  be 
estopped  from  enforcing  them  in  this  action.  There  is  noth- 
ing in  the  complaint  to  show  but  that  the  action  was  com- 
menced within  a  reasonable  time  after  the  parts  of  the  con- 
tract alleged  to  have  been  modified  were  executed  by  the 
vendee. 

We  find  nothing  in  the  record  that  would  justify  us  in  sus- 
taining the  demurrer  to  the  complaint  upon  any  of  the 
grounds  urged. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


Maxham,  Respondent^  vs.  Stewabt  and  wife,  Appellants. 

Noveml>er  9 — November  26,  1907. 

Landlord  and  tenant:  Tenancy  at  will  or  sufferance  created  5y 
operation  of  law:  Remedies  of  landlord:  Ejectment:  Forcible 
entry  and  detainer, 

1.  Pending  negotiations  for  a  contr&ct  for  the  purchase  of  land» 

to  be  paid  for  in  personal  care  and  attention  to  the  vendor  dur- 
ing the  lifetime  of  the  latter,  the  vendees  entered  into  posses- 
sion, but  the  parties  were  never  able  to  agree  upon  the  terms 
of  the  contract.  Dissatisfaction  having  arisen  the  vendor 
brought  an  action  of  unlawful  detainer  to  remove  the  vendees 
from  the  land.  Held,  that  a  tenancy  at  will  or  by  sufferance 
by  Implication  of  law  was  created  from  the  relations  of  the 
parties,  terminable  by  ejectment  rather  than  by  unlawful  de- 
tainer, and  hence  that  plaintiff  mistook  her  remedy.  Buel  v. 
Bueh  76  Wis.  413,  followed. 

2.  Statutes  authorizing  an  action  of  unlawful  detainer  against  any 

tenant  or  lessee  at  will  or  by  sufferance  do  not  apply  where 
that  relation  is  created  by  operation  of  law,  but  are  limited  to 
cases  where  the  conventional  relation  of  landlord  and  tenant 
exists. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Kay  Stevens,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  in  an  action  for  unlawful 
detainer. 

For  the  appellants  there  was  a  brief  by  G.  Stevens,  of 
counsel,  and  W.  A.  Wyse,  attorney,  and  oral  argument  by 
Mr.  Stevens. 

James  A.  Stone,  for  the  respondent. 

Timlin,  J.  This  case  presents  one  of  those  unfortunate 
family  controversies  almost  inevitable  when  exacting  and  ir- 
ritable old  age  contracts  with  selfish  youth  for  those  atten- 
tions which  are  ordinarily  the  gifts  of  filial  love  rather  than 
the  obligations  of  contract  The  plaintiff  resided  at  Eeeds- 
burg  in  this  state  and  invited  the  defendants,  her  daughter 
and  her  daughter's  husband,  who  lived  in  Chicago,  to  come 
to  Keedsburg  and  take  charge  of  and  reside  upon  plaintiff's 
farm  with  plaintiff  and  care  for  the  plaintiff.  The  defend- 
ants accepted  such  invitation  and  went  into  possession  in  the 
early  part  of  April,  1905.  The  complaint  averred  that  the 
defendants  went  into  possession  under  an  implied  agreement 
aaid  for  a  term  not  exceeding  one  year  and  during  the  pleas- 
ure of  the  plaintiff,  agreeing  to  furnish  the  plaintiff  aU  the 
necessaries  of  life  except  firewood  and  milk,  and  agreeing  to 
treat  the  plaintiff  in  a  dutiful  and  filial  manner,  and  that 
these  things  defendants  failed  to  do,  whereupon  notices  were 
given,  etc.  The  defendants  claimed  they  were  in  posses- 
sion imder  parol  contract  for  the  purchase  of  said  land,  by 
the  terms  of 'which  they  should  support  the  plaintiff  during 
her  lifetime,  and  in  consideration  thereof  the  premises  in 
question  were  to  be  conveyed  by  plaintiff  to  the  defendant 
Alice,  and  that  defendants  faithfully  performed,  etc  The 
circuit  court  found  "that  the  plaintiff  and  defendants  never 
reached  any  agreement  as  to  the  conditions  upon  which  the 
title  to  the  property  was  to  be  transferred  to  said  defendants 
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or  to  either  of  them."  We  cannot  say  that  this  finding  is 
contrary  to  the  evidence.  The  letters  passing  between  the 
plaintiff  in  Eeedsburg  and  her  daughter  in  Chicago  relative 
to  the  terms  upon  which  the  defendants  might  take  posses- 
sion and  have  the  land  in  question  are  very  indefinite  and  un- 
certain, and  they  are  not  helped  out  much  by  the  acts  of  the 
plaintiff's  son,  who  acted  for  her,  because  he  finally  left  an 
essential  part  of  the  contract  to  be  settled  between  the  plaint- 
iff and  the  defendants,  and  it  does  not  appear  by  any  pre- 
ponderance of  the  evidence  that  this  was  ever  thereafter 
agreed  upon.  We  must  treat  the  case,  therefore,  as  one  in 
which,  pending  negotiations  for  a  contract  for  the  purchase 
of  land  to  be  paid  for  by  personal  care  and  attention  to  be 
given  by  the  vendees  to  the  vendor  during  the  lifetime  of  the 
latter,  the  vendees  entered  into  possession,  but  the  parties 
were  never  able  to  agree  upon  the  terms  of  the  contract. 

In  Buel  V.  Buel,  76  Wis.  413,  45  X.  W.  324,  the  defendant 
went  into  possession  of  the  land  pursuant  to  a  parol  under- 
standing between  him  and  his  son,  the  plaintiff,  that  the  de- 
fendant should  occupy  the  same  as  his  home  during  the  lives 
of  defendant  and  his  wife,  the  mother  of  the  plaintiff,  and 
defendant  during  his  occupancy  had  built  on  the  lot  a  new 
house,  repaired  the  fence  and  built  a  sidewalk,  planted  trees, 
put  in  a  pump  and  built  a  new  bam,  and  paid  some  of  the 
taxes.  The  plaintiff  served  notice  to  quit  upon  the  defendant 
as  a  tenant  at  will,  and  after  waiting  more  than  thirty  days 
commenced  an  action  of  unlawful  detainer  in  justice's  court, 
where  plaintiff  had  judgment  of  restitution.  Upon  appeal 
to  the  circuit  court  plaintiff  again  had  judgment  of  restitu- 
tion, and  on  appeal  from  the  last-named  court  to  this  court 
that  judgment  was  reversed  with  directions  to  disntiss  the 
complaint.  The  parol  agreement  under  which  defendants 
took  possession  in  Buel  v,  Buel,  supra,  was  void  under  the 
statute  of  frauds,  but  there  resulted  by  implication  of  law 
therefrom  a  tenancv  at  will.     Notwithstanding  the  statute 
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then  and  now — sec  3358,  Stats.  (1898) — authorized  this 
action  of  nnlawful  detainer  against  any  tenant  or  lessee  at 
will  or  by  sufferance,  this  court,  following  the  New  York 
cases,  held  that  the  statute  did  not  apply  where  that  rela- 
tion was  created  by  operation  of  law,  but  was  limited  to- 
cases  where  the  conventional  relation  of  landlord  and  tenant 
existed.  It  is  diflScult  to  say  that  the  relation  of  tenant  at 
sufferance  is  a  conventional  relation,  but  this  court  doubt- 
less felt  itself  bound  by  the  interpretation  given  to  that  stat- 
ute by  the  courts  of  New  York  prior  to  its  adoption  from 
that  state  by  the  legislature  of  Wisconsin.  In  Wiggin  v. 
Woodruff,  16  Barb.  474,  the  New  York  statute  (subd.  1,. 
§  28,  tit.  10,  ch.  8,  pt.  3,  E.  S.  N.  Y.  1829)  is  referred  to, 
and  some  stress  is  laid  upon  the  language  of  that  subdivision, 
which  differs  from  subd.  1,  sec.  3358,  Stats,  (1898).  In 
People  V.  Simpson,  28  N.  Y.  55,  the  following  quotation, 
gives  the  point  of  the  decision: 

"The  facts  stated  in  this  case  were  perhaps  sufficient  to- 
support  the  conclusion  that  Mitchell  was  tenant  by  sufferance 
by  operation  of  law,  but  a  tenancy  or  a  quasi-tensjicj  thus 
arising  does  not  make  a  case  within  the  statute,  and,  if  there 
existed  facets  creating  a  different  relation,  it  rested  with  the- 
claimant  to  show  them.'' 

The  cases  of  Benjamin  v.  Benjamin,  5  N.  Y.  383,  and  Peo- 
ple ex  rel.  Ainslee  v.  Howlett,  76  N.  Y.  574,  were  cases  in 
which  it  was  ruled  that  tenancy  at  will  or  by  sufferance  result- 
ing from  legal  implication  rather  than  from  agreement  of  the 
parties  would  not  support  an  action  of  this  kind.  In  the  case 
of  Weib  V.  Seekins,  62  Wis.  26,  21  N.  W.  814,  decided  sev- 
eral years  prior  to  Buel  v.  Buel,  supra,  the  defendant  claimed 
to  be  in  possession  under  a  contract  of  purchase.  The  trial 
court  negatived  this  claim  in  its  findings,  and  found  that  the 
defendant  was  on  the  farm  as  tenant  at  will  of  the  grantor  of 
the  plaintiff.  These  findings  were  challenged.  The  opinion 
proceeds  upon  the  facts  as  follows:  The  defendant  worked 
his  father's  farm  on  shares  during  the  season  of  1882.     It 
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was  then  talked  over  in  the  family  between  the  defendant, 
his  father,  mother,  and  brother  that  the  old  people  should 
move  upon  a  new  farm  with  defendant's  brother,  leaving  the 
defendant  upon  the  old  farm,  with  the  understanding  that 
defendant  and  his  brother  should  work  together  in  harmony 
and  pay  up  the  mortgage  indebtedness  on  the  two  farms  and 
each  pay  one  half  of  their  father's  small  debts,  and  when  the 
old  folks  were  dead  the  defendant  and  his  brother  should  be 
paid  for  so  doing.  The  old  folks  and  defendant's  brother 
moved  upon  the  new  farm,  leaving  the  defendant  on  the  farm 
in  question.  Defendant  worked  that  farm,  paid  some  Inter- 
est on  one  of  the  mortgages,  and  made  some  improvements. 
The  defendant  wished  this  arrangement  to  continue  for  seven 
years,  but  his  mother  objected  to  any  agreement  being  made 
for  its  continuance  for  any  longer  period  than  one  year,  and 
no  agreement  was  reached  as  to  the  length  of  time  this  ar- 
rangement should  continue.  The  defendant's  father  conveyed 
the  old  farm  to  the  plaintiff,  Webb,  and  Webb  brought  suit 
for  unlawful  detainer  against  the  defendant.  Language  in  the 
opinion  seems  to  conflict  with  the  decision  in  Buel  v.  Buel, 
76  Wis.  413,  45  K".  W.  324,  but  the  value  of  lFe&6  v.  Seelcins 
as  a  precedent  must,  as  in  all  other  cases,  be  arrived  at  from 
the  points  decided  rather  than  from  the  language  employed 
in  the  opinion.  Young  Seekins  was  in  possession  as  a  tenant 
or  as*  a  person  receiving  a  share  of  the  crops.  While  in  this 
relation  to  the  owner,  he  could  upon  default  or  at  the  end  of 
his  term,  have  been  removed  under  the  unlawful  detainer 
statute.  The  parties  then  attempted  to  make  a  different  con- 
tract, but  their  minds  never  met  upon  the  new  proposed  con- 
tract; so  that  the  first  or  former  relation  continued.  Seekins 
remained  liable  to  be  removed  under  the  provisions  of  sec. 
3358  and  subd.  2,  sec.  3359,  Stats.  (1898).  In  Menominee 
River  L.  Co.  v.  PhilbrooTc,  78  Wis.  142,  147,  47  K  W.  188, 
Buel  V.  Bvsl,  supra,  is  cited  with  approval;  also  in  Hunter 
V.  Maanum,  78  Wis.  656,  48  N.  W.  51,  and  in  Brauchle  v* 
Vou  183—84 
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Nothhelfer,  107  Wis.  457,  83  K  W.  653.  It  seems  best  in 
the  interest  of  legal  certainty  to  adhere  to  the  construction 
given  that  statute  in  Buel  v.  Biiel,  suprd,  and  to  hold  that 
tenancy  at  will  or  by  sufferance  created  by  implication  of 
law  from  the  relations  of  the  parties,  and  not  created  by 
agreement,  must  be  terminated  by  ejectment  rather  than  by 
proceedings  under  this  statute.  Both  the  complaint  and  the 
findings  in  the  case  at  bar  show  a  tenancy  at  will  resulting  as 
a  legal  implication  from  the  acta  of  the  parties.  Rogers  v. 
Hill  3  Ind.  Terr.  562,  64  S.  W.  536,  and  cases  cited. 

It  follows  that  the  plaintiff  has  mistaken  her  remedy,  and 
that  the  judgment  should  be  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  complaint 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint. 


NoBWiOH  Phaemaoal  Company,  Eespondent,  vs.  Abait, 

Appellant. 

November  9 — November  26,  1907. 

JuBticea*  courU:  Appeals:  Jurisdiction:  Trial  de  novo:  Necessanf 
affidavit:  Sufficiency  of  affidavit  by  attorney  for  cofporatUm: 
Statutes:  Construction. 

1.  A  circuit  court  on  appeal  from  a  judgment  for  less  than  fifteen 

dollars,  rendered  by  a  justice  of  the  peace,  has  no  jurisdiction 
to  try  the  cause  de  novo  in  the  absence  of  a  proper  afiBdavit— 
sees.  3767,  3768,  Stats.  (1898), — ^and  failure  to  object,  or  even 
an  express  stipulation  consenting,  does  not  confer  jurisdiction 
precluding  the  judgment  of  the  circuit  court  from  successfnl 
attack  on  appeal,  unless  such  affidavit  was  made  as  required 
by  said  sections. 

2.  Where  a  corporation  appeals  from  a  judgment  in  an  action  in 

justice's  court,  the  affidavit  required  by  sees.  3767,  3768,  Stots. 
(1898),  as  a  prerequisite  for  a  trial  de  novo  in  the  circuit  court, 
made  by  its  attorney,  wherein  he  deposes  that  he  makes  it  in 
behalf  of  the  corporation  and  is  authorized  so  to  do,  sufficiently 
asserts  corporate  authorization,  and  is  sufficient  to  support  a 
judgment  rendered  by  the  circuit  court  on  a  trial  de  novo. 
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•Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
comity:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  contract  commenced  in  justice's  court 
There  were  formal  pleadings,  plaintiff  seeking  to  recover 
$27.50  with  interest  and  costs,  and  defendant  to  defeat  the 
plaintiff's  claim  and  recover  on  a  counter  demand  $27.25. 
The  defendant  recovered  judgment  in  the  justice's  court  for 
$11.66  costs.  Plaintiff  appealed  to  the  circuit  court,  the  no- 
tice of  appeal  being  signed  in  its  behalf  by  its  attorneys.  One 
of  such  attorneys  seasonably  made  an  affidavit  on  behalf  of 
the  plaintiff  to  secure  a  new  trial  in  the  circuit  court  The 
affidavit  was  in  due  form,  if  the  attorney  was  competent  to 
make  the  same.  It  specified  that  he  made  the  affidavit  in  be- 
half of  the  plaintiff  and  that  he  was  authorized  to  do  so. 

In  the  appellate  court  judgment  was  recovered  by  the 
plaintiff  for  $71.99  damages  and  costs. 

There  is  no  bill  of  exceptions  on  the  appeal  to  this  court, 
and  it  does  not  appear  by  anything  contained  in  the  judgment 
roll  that  any  objection  was  made  to  a  trial  de  novo. 

The  cause  was  tried  by  the  court,  resulting  in  findings  of 
fact  sufficient  on  their  face  to  warrant  the  judgment. 

For  the  appellant  there  was  a  brief  by  Miner  &  Elver,  and 
oral  argument  by  E.  T.  Elver. 

For  the  respondent  there  was  a  brief  by  Bwell  <Sc  Lucas, 
and  oral  argument  by  F.  TF.  Lucas. 

Marshall,  J.  The  sole  proposition  presented  for  consid- 
eration here  is  that  the  court  had  no  jurisdiction  to  try  the 
cause  de  novo  for  want  of  a  proper  affidavit  under  sec.  3767 
and  sec.  3768,  Stats.  (1898),  providing  that  an  action  carried 
to  the  circuit  court  on  plaintiff's  appeal  from  a  judgment  for 
less  than  fifteen  dollars  shall  only  be  tried  de  novo  in  the  ap- 
pellate tribunal  in  case  the  plaintiff  at  the  time  of  appeal- 
ing makes  "an  affidavit  that  he  has  a  valid  claim,  as  he  ver- 
ily believes,  against  the  defendant,  as  set  forth  in  his  com- 
plaint, exceeding  the  sum  of  fifteen  dollars.*' 
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That  there  was  no  jurisdiction  to  try  this  case,  as  was  done, 
and  that  a  failure  to  object,  or  even  an  express  stipulation 
consenting,  would  not  have  conferred  jurisdiction  precluding 
the  judgment  from  being  successfully  attacked  on  appeal,  un- 
less the  proper  affidavit  was  made,  is  ruled  by  Bullard  v. 
Kuhl,  54  Wis.  544,  11  N.  W.  80lj  and  Gruetzmacher  v. 
Waniiinger,  113  Wis.  34,  88  :N'.  W.  929,  and  other  cases. 

The  arguments  of  counsel  take  quite  a  wide  range.  We  do 
not  deem,  it  advisable  to  follow  the  same  in  all  particulars 
or  to  discuss  the  points  presented  at  any  great  length. 

Obviously,  the  law  was  intended  to  provide  for  appeals 
by  corporations  as  well  as  by  natural  persons  and  contem- 
plated the  making  of  the  prescribed  affidavit  wtere  necessary. 

Uniformly  it  is  held  that  a  statute  of  a  general  nature  of 
the  character  of  the  one  under  consideration  includes  cor- 
porations though  the  words  "person"  and  "he"  and  similar 
designations,  in  their  literal  sense  pointing  to  natural  per- 
sons only,  are  used.  6  Thomp.  Corp.  §  7468.  In  case  of  a 
corporation,  as  the  same  authority  holds  and  as  must  neces- 
sarily be  the  case,  the  act  involved  must  be  done  by  one  repre- 
senting the  party  and  authorized  to  do  so.  Probably  it  would 
be  presumed  that  an  executive  officer  or  managing  agent  of  a 
corporation  possesses  the  requisite  authority  to  make  the 
affidavit  in  question,  but  it  cannot  be  doubted  that  one  not 
such  an  officer  or  agent  may  make  it,  if  expressly  or  impliedly 
authorized  to  do  so  and  the  instrument  specifies  that  he  has 
authority,  as  is  the  case  here.  The  language  of  the  affidavit, 
"and  is  authorized  by  said  plaintiff  to  make  said  affidavit," 
sufficiently  asserts  corporate  authorization  in  the  matter.  * 

By  the  Court. — The  judgment  is  affirmed. 
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Abbott,  Appellant,  vs.  Dow  and  others,  Eespondents* 

November  9— November  26,  1907. 

Vendor  and  purchaser:  Rescission  of  contract  by  purchaser:  Mutual 
mistake:  Evidence:  Damages:  Laches. 

1.  Where  the  minds  of  parties  to  a  writing  have  met  on  the  sale 

and  purchase  of  a  particular  parcel  of  land  and  they  sign  the 
writing  which  both  suppose  describes  that  parcel,  but  which  by 
clerical  error  describes  some  other,  a  case  is  presented  for  a 
court  of  equity  to  ascertain  the  true  agreement  and  interpose 
to  prevent  the  writing,  as  far  as  it  is  variant,  being  enforced 
as  the  contx:act  of  the  parties,  in  the  absence  of  negligence  or 
acquiescence. 

2.  In  an  action  by  a  purchaser  to  rescind  a  written  contract  of 

purchase  of  land  on  the  ground  that  it  described  a  tract  other 
than  that  agreed  upon,  under  the  evidence,  stated  in  the  opin- 
ion, the  writing  is  held  to  declare  that  the  vendee  had  purchased 
that  which  he  never  agreed  to,  by  such  a  mistake  as  enabled 
a  court  of  equity  to  look  back  of  the  writing  to  the  real  agree- 
ment. 

3.  In  such  case  the  vendors,  without  fault  on  their  part  and  before 

the  discovery  of  the  mistake,  having  parted  with  the  land 
agreed  to  be  conveyed,  and  beln$  disabled  from  specifically  per- 
forming the  real  contract,  it  is  held  that  merely  relieving  the 
parties  from  the  apparent  contract  without  attempting  to  en- 
force the  contract  they  did  make  either  by  specific  performance 
or  award  of  damages  was  as  far  as  a  court  of  equity  ought  to  go. 

4.  In  such  case  the  court  directed  judgment  canceling  the  written 

instruments,  and  that  the  vendors  refund  the  money  payment 
and  also  cancel  and  surrender  the  unpaid  promissory  notes 
given  to  evidence  the  postponed  instalments  of  the  purchase 
price. 

5.  In  an  action  by  a  vendee  to  rescind  a  written  contract  of  pur- 

chase of  land,  the  vendee,  under  the  evidence,  stated  in  the 
opinion,  is  held  not  guilty  of  laches. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
<;oiinty :  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 
'      Plaintiff  claims  that  he  went  to  North  Dakota,  at  the  solic- 
itation of  the  defendants,  to  examine  lands  with  view  to  pur- 
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chase ;  that  he  was  taken  by  defendants*  agent  to  the  line  be- 
tween sections  32  and  33  in  township  146  K",  and  range  93 
W.,  in  Mercer  county ;  that  section  32  was  government  land 
and  open  to  homestead,  while  section  33  and  many  thousands 
of  acres  of  other  lands  in  the  general  vicinity  were  owned  by 
the  defendants  for  sale,  all  of  said  section  being  classed  by 
them  as  $7  per  acre  land ;  that  after  examining  the  govern- 
ment section  he  expressed  approval  of  the  N.  E.  J  thereof 
and  also  examined  the  adjoining  quarter-section,  the  N.  W. 
I  of  33,  belonging  to  the  defendants,  with  a  view  to  purchase 
that  in  connection  with  his  homestead  entry ;  that,  while  no 
definite  conclusion  was  reached  or  declared  when  in  the 
neighborhood  of  the  lands,  he  expressed  this  purpose  to  the 
defendants'  agent;  that  thereupon  the  parties  returned  to 
Dickinson,  where  there  was  a  land  office,  and,  with  the  aid 
of  defendants'  agent,  Welton,  he  duly  entered  the  N.  E.  J  of 
section  32,  and  that  his  decision  to  purchase  the  adjoining 
quarter-section  was  then  communicated  to  Welton,  who  pro- 
posed to  draw  land  contracts.  Accordingly  the  latter  brought 
forth  two  blanks  and  seated  plaintiff  and  one  Rhodes  at  a 
table  and  dictated  to  them  the  written  matter  to  be  inserted 
in  the  blanks,  which  they  both  wrote  at  the  same  time  from 
this  dictation,  and  thus  inserted  description.  In  both  con- 
tracts the  land  was  first  described  as  the  N".  E.  J  of  section 
32.  The  contracts  were  signed  with  some  haste  on  July  9, 
1904,  and  the  duplicate  which  had  been  written  by  the  plaint- 
iff was  kept  by  Welton,  while  the  other  duplicate,  marked  by 
Welton  "Copy,"  was  left  with  Rhodes  to  be  delivered  to  the 
plaintiff  when  he  should  have  made  his  first  payment  He 
made  that  payment  in  a  few  weeks  and  gave  promissory  notes 
to  evidence  subsequent  payments,  viz.,  $200  November  1, 
1904,  $300  November  1,  1906,  and  $400  November  1, 1909, 
and  received  that  copy  of  the  contract  which  had  been  written 
by  and  left  with  Rhodes,  and  made  another  payment  of  $200 
and  interest  in  November,  1904.     About  April,  1905,  he 


Digitized  by  VjOOQ IC 


26]  AUGUST  TERM,  1907.  536 

Abbott  T.  Dow,  183  Wis.  633. 

again  went  to  North  Dakota  to  make  sonue  improvement  on 
his  homestead  land,  and  was  informed  that  the  adjoining 
quarter-section,  namely,  the  N".  W.  ^  of  section  33,  was 
claimed  to  have  been  purchased  from  the  defendants  by  a 
stranger.  He  thereupon  examined  his  land  contract  and 
found  that  it  did  not  describe  that  quarter-section  which  he 
supposed  he  had  purchased,  but  did  describe  the  N.  E.  J  of 
section  32,  which  was  land  that  the  defendants  did  not  own 
and  which  he  had  entered  from  the  government  He  imme- 
diately communicated  with  them  and  requested  them  to 
change  the  contract  so  as  to  describe  the  lands  which  he  had 
bought,  and  they  replied  that  the  copy  of  the  contract  in  their 
possession  covered  the  N.  E.  ^  of  section  33,  and  when  their 
copy  of  the  contract  was  introduced  in  evidence  it  disclosed 
that  the  32  in  figures  had  been  changed,  apparently  with  the 
same  indelible  pencil  with  which  written,  to  33.  That  paper 
had  been  written  by  the  plaintiff  with  an  indelible  pencil 
borrowed  from  Welton  and  returned  to  him  immediately  at 
the  same  time  that  the  paper  was  delivered  over  to  him. 
Welton  claimed  that  he  had  discovered  the  mistake  in  num- 
bering the  section  32  instead  of  33  while  the  paper  was  being 
written,  and  had  called  plaintiff's  attention  to  the  mistake 
and  plaintiff  himself  had  made  the  change.  This  was  con- 
tradicted, but  found  to  have  occurred  by  the  court.  The  de- 
fendants were  in  1905  unable  to  substitute  the  N.  W.  J  of 
section  33,  for  the  reason  that  they  had  sold  it  to  a  third  per- 
son, and  insisted  that  the  contract  had  really  been  for  the 
N.  E.  J  of  section  33.  Plaintiff  offered  to  return  the  con- 
tract and  demanded  rescission  and  the  repayment  to  him  of 
the  moneys  which  he  had  paid,  which  being  reftised  he 
brought  this  action  to  accomplish  that  purpose.  The  court 
found  that  plaintiff  and  Welton  did  agree  upon  the  sale  and 
purchase  of  the  N.  E.  J  of  section  33  and  that  the  duplicate 
of  the  lamd  contract  held  by  the  defendants  correctly  ex- 
pressed their  agreement,  and  thereafter  entered  judgment 
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denying  the  relief  prayed  for  by  the  plaintiff,  from  which 
judgment  plaintiff  appeals. 

Eor  the  appellant  there  waa  a  brief  by  Masters,  Graves  £ 
Masters,  and  oral  argument  by  i2.  B,  Graves. 

For  the  respondents  there  was  a  brief  by  Olin  &  Bviler, 
and  oral  argument  by  H.  L,  Bviler. 

Dodge,  J.  We  find  difficulty  in  understanding  the  mean- 
ing of  the  trial  court  intended  to  be  expressed  by  the  findings, 
especially  in  view  of  the  evidence.  By  finding  2  it  is  de- 
clared that  on  July  9th  plaintiff  agreed  with  Welton  "to  pur- 
chase one  quarter  of  said  section  33"  at  terms  as  to  price  and 
credits  carefully  specified.  It  is  undisputed  that  all  these 
termB  were  agreed  upon  before  commencing  the  draft  of  the 
contract.  Welton  himself  so  testifies  unambiguously,  so  we 
assume  that  finding  relates  to  a  time  prior  to  the  writing. 
Then  findings  3  and  4  describe  the  clerical  process  by  which 
the  written  contract  was  prepared  in  duplicate;  and  then 
comes  finding  5,  upon  which  alone  can  the  judgment  rest.  It 
is  as  follows: 

"That  plaintiff  talked  of  purchasing  the  N.  W.  J  of  section 
33  in  said  township  146,  but  that  no  contract  of  sale  was  en- 
tered into  or  agreement  made  until  the  writings  above  men- 
tioned were  executed,  at  which  time  plaintiff  agreed  to  buy 
the  N.  E.  i  of  section  33." 

Either  this  means  that  until  the  signing  of  the  paper  the 
minds  of  the  parties  never  in  fact  met  on  the  question  which 
of  the  four  quarters  of  section  33  plaintiff  wished  and  had 
decided  to  purchase,  or  that,  as  mixed  matter  of  law  and  fact, 
their  transactions  prior  to  that  moment  had  not  reached  the 
stage  of  legal  contract  or  agreement.  In  deference  to  our 
confidence  in  the  legal  learning  of  the  trial  judge,  we  should 
assume  the  former  meaning  but  for  the  consideration  that  all 
the  evidence,  including  the  testimony  of  Welton,  shows 
clearly  that  before  bringing  forth  the  contract  blanks  to  be 
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filled  he  had  full  understanding  from  plaintiff  or  the  third 
party,  Ehodes,  which  quarter-section  was  selected  and  agreed 
to  be  purchased,  and  undertook  to  dictate  the  description  of 
that  quarter  to  the  two  scriveners.    He  says : 

"At  the  hotel  they  said  they  would  take  the  quarter,  and 
they  gave  me  the  description  of  the  quarter  they  wanted.  .  .  . 
I  simply  gave  it  to  him  [in  dictating]  as  I  remembered  he 
had  given  it  to  me." 

Indeed,  respondents'  counsel  frankly  concedes  that  such 
understanding  had  been  reached,  although  he  contends 
against  any  conclusion  that  the  N.  W.  J  was  the  one  agreed  on. 
We  therefore  must  conclude  that  the  trial  court  did  not  in- 
tend to  find  that  a  meeting  of  the  minds  of  the  parties  had 
not  in  fact  been  reached  before  the  writing.  If  the  minds  of 
the  parties  had  met  on  the  sale  and  purchase  of  a  particular 
parcel  of  land  and  they  signed  a  writing  which  both  supposed 
described  that  parcel,  but  which,  by  clerical  error,  described 
some  other,  a  case  is  presented  for  a  court  of  equity  to  as- 
certain the  true  agreement  and  interpose  to  prevent  the  writ- 
ing, as  far  as  variant,  being  enforced  as  the  contract  of  the 
parties,  in  absence  of  negligence  or  acquiescence.  Ilurd  v. 
Eaih  12  Wis.  112 ;  Maldaner  v.  Beurhaus,  108  Wis.  25,  33, 
84  K  W.  25;  Kammermeyer  v.  Eilz,  110  Wis.  313,  92. 
K  W.  1107;  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1; 
Sckeuer  v.  Chloupeh,  130  Wis.  72,  109  N.  W.  1035 ;  2  Pom. 
Eq.  Jur.  (3d  ed.)  §§  853,  859,  869,  870;  4  Pom.  Eq.  Jur. 
(3d  ed.)  §  1377.  There  is  no  question  or  dispute  upon  the 
evidence  that  both  parties  did  suppose  the  writing  contained 
a  correct  description  of  the  quarter-section  previously  agreed 
on.  Welton  says  he  attempted  to  dictate  the  proper  descrip- 
tion thereof.  Both  plaintiff  and  Rhodes  say  they  wrote  me- 
chanically the  words  which  Welton  dictated,  supposing,  of 
course,  that  they  expressed  the  correct  description. 

We  thus  are  brought  to  consider  what  was  the  parcel  of 
land  on  which  the  minds  of  the  parties  came  together  before 
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preparing  the  writing,  in  which  we  are  neither  aided  nor  im- 
peded by  any  finding  of  the  trial  court,  since  finding  5,  to  the 
effect  that  they  did  not  agree  on  any,  cannot  be  sustained  as  a 
finding  of  fact.  The  proof  is  overwhelming  that  after  a  con- 
siderable party  of  contemplative  purchasers,  including  the 
plaintiff,  and  guided  by  Welton,  had  gone  over  a  number 
of  tracts  to  the  southward,  in  which  there  is  no  evidence  that 
plaintiff  evinced  any  special  interest,  they  came  to  section 
'32,  town  146  N.,  range  93  W.,  which  was  government  land 
and  open  to  homestead  entry.  This  section  seems  to  have  at- 
tracted several  of  the  party.  The  plaintiff  especially  became 
much  interested  in  the  N.  E.  J  thereof.  Defendants  owned 
the  whole  of  section  33,  on  the  east  of  32,  and  while  Welton 
seems  to  have  been  guiding  and  counseling  the  party  in  their 
inspection  of  opportunities  to  enter  homestead  lands,  he  was 
specially  interested  in  selling  lands  of  the  defendants,  of 
which  there  were  many  thousand  acres.  He  recommended 
plaintiff's  approval  of  the  N.  E.  of  32  as  a  homestead  entry, 
and  together  they  spent  much  time  in  locating  the  east  line 
and  northeast  comer  of  that  land.  Thereupon  plaintiff  ex- 
pressed an  inclination,  in  case  he  made  that  entry,  to  pur- 
chase the  adjoining  quarter  of  section  33  belonging  to  de- 
fendants, and,  with  Welton,  went  over  enough  of  it  to  enable 
a  view  of  the  whole.  He  then  declared  his  decision  that,  if 
he  took  any  land,  he  would  homestead  the  N.  E.  J  of  32  and 
buy  the  adjoining  quarter  of  83,  which  of  course  was  the 
N.  W.  This  decision  was  stated  in  the  presence  of  Welton, 
who  commended  it.  This  he  substantially  concedes,  after 
somewhat  evasively  pleading  imperfect  memory  of  details, 
but  it  is  also  clearly  established  by  testimony  of  plaintiff  and 
many  other  members  of  the  party.  Plaintiff  gave  no  attention 
to  any  other  of  the  subdivisions  of  section  33.  Welton  testi- 
fies, somewhat  vaguely,  to  plaintiff's  attention  being  called 
to  the  S.  E.  J  of  section  28,  government  land,  and  to  the  ad- 
visability of  securing  that  and  buying  the  N.  E.  of  33,  which 
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adjoins  it.  This,  however,  is  connected  with  a  story  of  a 
trip  to  the  northeast  comer  of  section  33.  Plaintiff  denies 
it  entirely  and  categorically,  and  a  number  of  the  party  tes- 
tify to  the  physical  impossibility  of  any  such  trip  by  plaintiff 
and  Welton  as  that  in  which  the  latter  asserts  such  conversa- 
tion occurred.  Welton  is  clearly  contradicted  by  the  great 
weight  of  evidence,  which  confirms  plaintiff  in  his  testimony 
that  he  never  looked  at  or  knowingly  saw  the  N.  E.  J  of  33, 
though  the  party  may,  in  returning,  have  driven  across  the 
southwest  comer  of  it.  The  following  day  several  of  the 
same  party,  still  including  Welton  and  plaintiff,  returned  to 
the  railway  station  and  to  Dickinson,  where  was  a  land 
officer,  went  to  the  proper  oflSce,  and  there  plaintiff,  with  the 
aid  of  Welton,  entered  the  N.  E.  J  of  32  and  paid  the  neces- 
sary fees.  They  then  returned  to  the  hotel,  had  supper,  and 
Welton  then  said  they  better  draw  up  the  contracts,  and  got 
out  some  blanks.  All  agree  that  somewhere  in  the  course  of 
these  events  either  plaintiff  or  Rhodes  in  his  presence  de- 
clared his  acceptance  of  Welton's  offer  to  sell  some  quarter 
of  section  33.  Probably  such  declaration  was  made  more  than 
once,  for  clearly  Welton  had  been  informed  before  going  to 
the  land  office  that  plaintiff  had  decided  to  take  up  land,  and 
the  entry  and  purchase  were  obviously  both  involved  in  the 
same  decision.  The  witnesses,  with  one  exception,  are  in- 
definite in  their  statement  of  the  exact  words  used,  most  of 
them  merely  declaring  that  plaintiff  said  he  would  take  "the 
land"  or  "the  quarter,"  and  neither  affirm  nor  deny  that  the 
words  "northwest  quarter"  were  spoken.  The  proof  is  defi- 
nite and  undisputed,  however,  that  at  no  time  was  expressed 
any  purpose  or  decision  to  take  the  N.  E.  J  of  33.  One  wit- 
ness, Henry,  does,  however,  testify  that  between  the  land 
office  and  the  supper  table  he  heard  plaintiff  tell  Welton  he 
would  take  the  N.  W.  of  33,  and  of  this  there  is  no  denial, 
except  by  inference  from  Welton's  statement  that  he  dic- 
tated to  the  scriveners  the  description  which  plaintiff  had 
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given  him,  as  he  remembered  it.  That  he  dictated  correctly 
the  description  on  which  they  agreed  is  of  course  refuted 
by  the  unquestionable  fact  that  he  dictated  "N.  E.  of  32," 
which  plaintiff  had  already  entered  and  which  defendants 
did  not  own.  In  presence  of  this  array  of  evidence  we  can- 
not escape  the  conviction  that  the  agreement  was  for  pur- 
chase and  sale  of  the  N.  W.  J  of  section  33. 

This  being  settled,  the  clerical  error  and  mutuality  of  the 
mistake  by  which  the  description  of  another  parcel  got  into 
the  written  contract  is,  as  we  have  said,  obvious,  and  is  en- 
tirely conceivable  when  we  remember  that  all  three  parties 
had  in  mind  two  known  quarters  of  land  together  making  up 
the  tract  or  farm  which  plaintiff  was  attempting  to  secure. 
Merely  the  description  of  the  wrong  one  of  those  two  quarters 
unconsciously  slipped  from  the  tongue  of  Welton  and  was 
transferred  to  writing  by  the  two  scriveners,  mechanically, 
neither  of  them  going  through  the  mental  operation  of  trans- 
lating the  words  into  a  mental  picture  of  the  parcel  itself, — 
not  a  surprising  event  when  we  appreciate  the  symbolic  and 
somewhat  arbitrary  use  of  government  subdivisions.  Nor 
is  it  at  all  made  to  appear  that  this,  the  real  mistake,  was 
discovered  before  execution  and  delivery  of  the  papers,  even 
if  we  accept  Welton's  version  of  the  manner  in  which  the 
number  of  the  section  became  changed  from  32  to  33  in  the 
duplicate  received  and  retained  by  him.  He  does  not  pre- 
tend that  he  noticed  at  all  what  subdivision  of  either  section 
was  written,  but  merely  the  number  of  the  section,  which 
being  an  even  number  and,  therefore,  owned  by  the  United 
States,  of  course  attracted  his  attention  and  he  caused  that 
to  be  changed  without  observing  the  other  portion  of  the 
mistake  in  dictation,  of  which  he  was  of  course  unconscioxis, 
if  honest.  We  are  convinced  that  the  writings  signed,  which- 
ever duplicate  of  the  land  contract  be  deemed  the  binding 
one,  declares  plaintiff  to  have  purchased  that  which  he  never 
agreed  to  by  such  a  mistake  as  to  enable  a  court  of  equity  to 
look  back  of  the  writing  to  the  real  agreement,  under  the 
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authorities  above  cited.  Doubtless  the  first  and  most  natural 
method  of  relief  would  be  to  reform  the  writing  so  as  to  truly 
express  the  contract  and  then  enforce  it.  That  is  what  plaint- 
iff first  requested  of  defendants,  but  they  have  declared  and 
shown  that,  without  fault  on  their  part  and  before  the  dis- 
covery of  the  mistake,  they  have  parted  with  the  land  which 
plaintiff  bought  and  cannot  specifically  perform  the  real 
contract;  hence  the  alternative  of  merely  relieving  the  par- 
ties from  an  apparent  contract  they  never  made  without  at- 
tempting to  enforce  that  which  they  did  make  either  by 
specific  performance  or  award  of  damages  is  at  least  as  fa- 
vorable to  the  defendants  as  they  could  demand,  although, 
in  view  of  their  innocence  of  any  intent  to  break  their  con- 
tract, we  deem  it  as  far  as  a  court  of  equity  ought  to  go. 

We  are  unable  to  find  laches  on  plaintiff's  part  to  bind 
him,  on  the  theory  of  ratification,  to  this  written  expression 
of  a  contract  which  he  never  made.  One  duplicate  of  the 
contract  was  sent  him  some  weeks  after  it  was  executed. 
There  was  nothing  to  suggest  need  of  reexamination,  ex- 
cept as  he  had  occasion  to  act  thereunder  as  to  payments. 
Besides  this,  no  amount  of  inspection  of  the  duplicate  in  his 
possession  would  have  suggested  any  possibility  of  defendants' 
present  claim  that  a  parcel  of  their  land,  other  than  that 
which  he  intended  to  purchase,  had  been  sold  him,  for  his 
paper  contained  as  description  "northeast  of  32,"  which  de- 
fendants did  not  own,  so  that  they  must  of  course  either 
consent  to  correction  or  return  plaintiff's  money.  By  retain- 
ing in  their  custody  the  paper  on  which  they  now  claim, 
they  of  course  prevented  any  inspection  by  plaintiff  to  dis- 
cover the  mistake  therein.  The  evidence  is  direct  and  credi- 
ble that  he  appealed  to  defendants  for  correction  as  soon  as  he 
in  fact  learned  of  the  mistake. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  canceling  the  written 
contracts  described  in  the  complaint,  and  awarding  plaintiff 
judgment  against  the  defendants  Rohe  Dow  and  George  Dow 
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for  $403.70,  with  interest  from  June  5,  1905 ;  also  canceling 
and  requiring  surrender  of  the  unpaid  promissory  notes 
given  to  evidence  the  postponed  instalments  of  purchase 
price. 


Anderson,  Respondent,  vs.  Huebel,  Appellant. 

November  11 — November  26,  1907. 

Judgments:  Correction  on  appeal:  Jurisdiction:  Boundaries:  Agree- 
ment as  to  survey:  Surveys:  Conclusiveness:  Subdivision  of  sec- 
tion. 

1.  A  Judgment  which  establisheB  the  boundary  between  the  W.  % 

of  the  N.  W.  %  and  the  E.  Vj  of  the  N.  W.  %  of  section  6  as 
commencing  20.21  chains  east  of  the  northwest  corner  of  the 
section  and  extending  thence  south  to  the  quarter-post  on  the 
south  line  of  the  section,  is  incorrect,  and  such  judgment  can- 
not be  corrected  on  the  theory  that  the  trial  court  by  mistake 

used  the  words  "quarter-post"  as  meaning  "eighth-post."  where 

the  record  fails  to  locate  the  eighth-post  with  sufficient  definite- 

ness,  and  another  conclusion  is  permissible. 

2.  Where  parties  having  a  dispute  concerning  a  boundary  line  agree 

to  have  the  same  located  by  a  designated  surveyor  and  to  abide 
by  the  location  so  made,  and  it  is  sought  to  hold  the  parties  to 
that  agreement  without  reference  to  the  correctness  of  the  line 
so  located,  it  should  appear  that  some  definite  survey  was  made 
and  made  in  a  manner  approximating  the  proper  method  of 
making  a  survey,  that  it  was  not  a  mere  random  or  experimental 
line,  and  that  the  true  line  could  not  be  readily  located  or  as- 
certained, or  else  that  the  parties  acquiesced  in  and  recognized 
the  line  so  located. 

3.  If  the  survey  made  by  the  general  government  and  the  field- 

notes  thereof  afford  sufficient  means  to  enable  a  competent  sur- 
veyor to  locate  a  given  line,  that  line  cannot  be  said  to  be 
doubtful  or  uncertain. 

4.  In  an  action  for  trespass  to  real  property  involving  the  location 

of  a  boundary  Ifne,  the  evidence,  stated  in  the  opinion,  is  held 
insufficient  to  establish  an  agreement  to  abide  by  a  survey  made 
by  a  designated  surveyor  whether  right  or  wrong. 

5.  The  proper  subdivision  of  section  6  of  a  government  township 

is  in  conformity  with  the  rules  laid  down  by  the  General  Land 
Office  in  its  circular  of  March  14,  1901. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Eay  Stevens,  Circuit  Judge.    Reversed. 

The  appeal  is  from  a  judgment  rendered  in  an  action  for 
trespass  to  real  property,  involving  the  determination  of  the 
location  of  the  boundary  line  between  the  parties.  The 
plaintiff  ovms  the  W.  ^  of  the  N.  W.  J  and  the  defendant  the 
E.  i  of  the  N.  W.  J  of  section  6,  township  13,  range  3  E. 
A  road  running  east  and  west  crosses  the  quarter-section  a 
short  distance  south  of  the  north  section  line,  and  from  this 
road  north  there  is  a  road  two  rods  wide  running  between 
the  lands  of  the  parties,  but  from  this  east  and  west  road 
south  the  lands  of  the  parties  abut  upon  this  disputed  line. 
A  special  verdict  was  returned  by  the  jury  as  follows: 

"(1)  Did  the  parties  agree  to  accept  the  line  as  deter- 
mined by  Mr.  Schranke  as  and  for  their  boundary  ?  A.  Yes. 
(2)  Did  the  survey  of  Mr.  Hulburt  correctly  locate  the  line 
in  question  according  to  the  original  government  survey! 
A.  Yes," 

Plaintiff's  damages  were  then  found  to  be  $4  and  defend- 
ant's damages  $20.  The  court  ordered  judgment  for  the 
plaintiff  for  $4  damages  and  "that  the  east  boundary  of  the 
W.  -J  of  the  N.  W.  ^  of  section  6,  town  13,  range  3,  intersects 
the  north  line  of  said  section  at  a  point  20.21  chains  east  of 
the  northwest  comer  of  said  section  6,  then  extending  due 
south  to  the  quarter-post  on  the  south  line  of  said  section." 
The  judgment,  however,  awarded  costs  to  the  defendant  for 
the  alleged  reason  that  the  trial  of  the  cause  did  not  involve 
the  title  to  land  and  the  recovery  was  less  than  $50.  The 
judgment  follows  the  order  for  judgment  above  quoted. 

For  the  appellant  there  was  a  brief  by  Barney  &  Price 
and  James  A,  Stone,  and  oral  argument  by  Mr.  H.  W.  Ba/r- 
ney  and  Mr.  Stone. 

For  the  respondent  there  was  a  brief  by  Orotophorst,  Ev- 
ans &  Thomas,  and  oral  argument  by  E.  A.  Evans. 
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TiMLiB-,  J.  1.  It  must  be  obvious  that  the  boundary  fixed 
by  the  Judgment  between  the  W.  -J  of  the  N.  W.  J  and  the  E. 
i  of  the  N.  W.  i  of  section  6,  commencing  about  twenty 
chains  east  of  the  northwest  comer  of  the  section  and  extend- 
ing thence  south  to  the  quarter-post  on  the  south  line  of  said 
section,  is  incorrect.  The  verdict  contains  nothing  from 
which  we  could  correct  this,  and  it  was  proposed  on  the  oral 
argument  that  we  look  into  the  evidence  and  find  that  the 
words  "quarter-post"  are  used  in  mistake,  meaning  eighth- 
post,  and  that  this  court  should  correct  the  judgment  accord- 
ingly. But  we  cannot  do  this,  for  the  reason  that  this  would 
take  us  beyond  the  boundaries  of  the  quarter-section  in  ques- 
tion, and  the  evidence  does  not  seem  to  us  sufficiently  clear 
and  undisputed  to  enable  us  to  determine  as  matter  of  law 
that  no  other  conclusion  therefrom  is  permissible,  nor  is  the 
eighth-post,  which  we  are  asked  to  substitute  for  the  quarter- 
post,  described  in  the  judgment,  located  with  sufficient  defi- 
niteness. 

2.  The  judgment  of  the  court  below  is  also  challenged  be- 
cause it  holds  the  defendant  concluded  by  a  boundary  line 
practically  conceded  and  actually  found  not  to  be  the  true 
boundary  line  between  his  land  and  that  of  the.  plaintiff. 
This  is  upon  the  groimd  that,  the  boundary  line  being  in 
dispute,  the  plaintiff  and  defendant  agreed  to  have  the  loca- 
tion of  the  same  ascertained  by  the  surveyor,  Schranke,  and 
to  abide  by  that  location.  Mr.  Schranke  was  on  the  stand 
as  a  witness  and  testified  that  he  made  the  survey  of  the 
boundary  line  referred  to  in  the  second  question  of  the  spe- 
cial verdict  as  the  survey  of  Mr.  Hulburt.  He  does  not  de- 
scribe any  other  survey  or  attempt  to  uphold  or  justify  any 
other  survey.  It  is  in  evidence  by  mere  reference  to  the  fact 
that  Schranke  did  make  a  survey  of  a  line  between  the  parties 
on  or  about  August  14,  1905,  but  no  description  of  this  sur- 
vey and  no  showing  that  it  was  completed  or  claimed  by 
Schranke  to  be  correct  or  his  final  effort,  and  of  course  by 
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the  second  finding  of  the  jury  settled  to  be  incorrect  Where 
parties  having  a  dispute  concerning  a  boundary  line  agree 
to  have  the  same  located  by  a  designated  surveyor  and  to 
abide  by  the  location  so  made,  and  it  is  sought  to  hold  the 
parties  to  that  agreement  without  reference  to  the  correctness 
of  the  line  so  located,  it  should  appear  that  some  definite  sur- 
vey was  made  and  that  it  was  made  on  something  approxi- 
mating the  proper  method  of  making  a  survey,  and  that  it 
was  not  a  mere  random  line  or  experimental  line,  and  that 
the  true  line  could  not  readily  be  located  or  ascertained,  or 
else  that  the  parties  acquiesced  in  and  recognized  the  line 
so  located.  All  of  this  proof  is  absent- from  the  case  at  bar 
with  reference  to  the  first  Schranke  survey,  "Not  do  we 
think  there  was  sufficient  evidence  aside  from  this  to  hold 
the  parties  bound  to  the  first  survey  of  Mr.  Schranke.  In 
Pickett  V.  Nelson,  79  Wis.  9,  47  N.  W,  936,  it  is  held  that 
if  the  survey  made  by  the  general  government  and  field-notes 
thereof  afl^ord  suflScient  means  to  enable  a  competent  sur- 
veyor to  locate  the  line,  the  line  could  not  be  said  to  be  doubt- 
ful or  uncertain,  and  Peters  v.  Reiclienhach,  114  Wis.  209, 
90  ^S".  W.  184,  approves  this  ruling.  In  Parlcinson  v.  Mc- 
Quaid,  54  Wis.  473,  11  K  W.  682,  the  agreement  was  in 
writing  and  specific,  but  the  court  intimated  that  that  con- 
tract would  bind  the  parties  unless  the  contract  was  repudi- 
ated by  one  or  more  of  them  before  the  full  completion  of 
the  surveys  made  in  pursuance  thereof.  Such  an  agreement 
as  here  attempted  to  be  described,  if  made,  would  be  essen- 
tially an  agreement  to  abide  by  something  which  was  not 
and  could  not  be  properly  termed  a  survey. 

3.  We  find  no  other  sufficient  evidence  of  an  agreement 
to  abide  by  the  so-called  first  Schranke  survey.  The  alleged 
agreement  between  plaintiff  and  defendant  is  said  to  have 
occurred  in  the  presence  of  Charles  Wilkinson,  the  town 
supervisor.  He  happened  along  and  saw  the  defendant  set- 
ting his  fence  posts  out  in  the  road, — the  road  running  a  short 
Vol.  133  —  85 
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distance  northward  between  the  lands  of  the  parties.  He 
later  pulled  out  the  posts  set  by  the  defendant  and  threw  them 
over  alongside  the  fence  and  forbade  the  defendant  to  set 
his  poets  in  the  road,  and  defendant  said  to  Wilkinson  that 
he  was  not  able  to  do  the  surveying  in  order  to  ascertain  the 
line,  and  that  if  somebody  else  would  go  in  and  pay  half  he 
would  pay  the  other  half.  Plaintiff  said  he  would  pay  all 
that  it  cost  over  $10.  Defendant  said  he  would  move  his 
fence,  and  plaintiff  said  he  would  move  his  fence  on  to  the 
line.  Wilkinson  gave  Huebel  Schranke's  name  and  he 
wrote  it  down.  This  manifestly  had  relation  to  the  road  run- 
ning north.  Plaintiff's  evidence  is  not  much  more  definite. 
He  says  that  the  defendant  was  setting  posts  out  in  the  road 
and  going  to  move  his  fence  over  into  the  road  when  plaintiff 
had  a  conversation  with  him,  and  the  part  of  that  conversa- 
tion which  is  supposed  to  constitute  an  agreement  is  that 
the  defendant  told  Wilkinson,  if  somebody  would  stand  half 
of  the  expense  of  surveying,  he,  the  defendant,  would  stand 
the  other  half.  Plaintiff  then  said  that  he  would  stand  half 
of  it  and  they  would  sur^^y  it  and  that  would  settle  the 
trouble  with  the  line.  Both  of  them  said  after  they  had  the 
line  established  they  were  to  put  their  fences  on  it  and  would 
not  have  trouble  any  more.  The  defendant  gave  his  evidence 
first  as  an  adverse  witness  in  answer  to  a  cross-examination, 
and  this  naturally  made  the  evidence  somewhat  unintelligible. 
But  he  agreed  with  the  other  two  witnesses  above  mentioned 
up  to  the  time  that  Mr.  Anderson  spoke  up  and  said  he  would 
stand  half  of  it  in  order  to  have  this  line  settled,  added  some 
more  details  to  it,  but  denied  the  existence  of  an  agreement 
to  put  his  fence  on  the  line  so  established  unless  he  got  his 
eighty  acres.  He  admitted,  however,  that  he  and  plaintiff 
agreed  to  set  the  fences  on  the  line  that  Mr.  Schranke  made. 
ThiB  is  entirely  consistent  with  the  belief  on  the  part  of  the 
defendant  as  well  as  on  the  part  of  the  plaintiff,  very  com- 
monly entertained,  that  a  survey  would  locate  the  line  with 
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absolute  certainty,  and  it  falls  short  of  an  express  agreement 
to  abide  by  the  survey  whether  right  or  wrong.  It  contains 
no  implication  to  that  effect,  and  there  was  practically  no 
acquiescence  in  the  line  of  August  14,  1905. 

4.  The  boundary  line  between  these  parties  must  be  very 
easy  of  ascertainment  by  a  survey  made  conformably  to  the 
rules  of  the  circular  of  the  General  I^nd  Office  of  March  14, 
1901.  According  to  these  rules  the  quarter-post  upon  the 
north  side  of  the  section  in  question  should  be  established, 
and  according  to  these  rules  the  center  of  the  section  ascer- 
tained and  the  quarter-post  on  the  west  side  of  the  section 
established.  We  understand  that  the  east  and  south  quarter- 
posts  can  be  located.  There  then  remains  only  the  proper 
division  of  the  X.  W.  J,  without  carrying  the  division  line 
between  the  east  and  west  halves  of  this  quarter  outside  of 
that  quarter-section.  It  is  unnecessary  to  here  rewrite  those 
rules.  A  copy  of  them  is  attaiched  to  and  made  a  part  of  the 
bill  of  exceptions,  and  the  survey  in  question  can  be  made 
with  little  expense  and  comparative  accuracy. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 


Leque,   Administrator,   Respondent,   vs.   Madison   Gas   & 
Electric  Company,  Appellant 

November  11 — November  26,  1907. 

Electricity:  Negligence:  Personal  injuries:  Death  of  lineman  from 
contact  with  charged  wire:  Questions  for  jury:  Hazards  of  em- 
ployment: Assumption  of  risk:  Contributory  negligence:  Evi- 
dence: Admissibility:  Custom:  Excessive  damttges:  Instruct 
tions  to  jury, 

1.  In  an  action  for  the  negligent  killing  of  a  lineman  of  a  tele- 
phone company  it  appeared,  among  other  things,  that  deceased 
was  killed  by  contact  with  an  electric  light  span  wire;   that. 
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by  reason  of  the  negligent  removal  of  a  guy  wire,  one  pole 
supporting  the  span  was  inclined  towards  a  telephone  pole, 
whereby  the  span  wire  became  slack  and  sagged  to  such  an 
extent  that  contact  was  formed  with  a  feed  wire,  and  the  span 
wire  thus  became  heavily  charged  with  electricity  and  danger- 
ous.   Held: 

(1)  The  possibility  of  danger  from  the  sagged  wire  was  not 
BO  imminent  as  to  become  one  of  the  hazards  of  deceased's  em- 
ployment. 

(2)  The  evidence  failed  to  establish  as  matter  of  law  that  de- 
ceased ought  to  have  known  or  appreciated  the  danger. 

(3)  Contact  of  deceased  with  the  span  wire  was  not  an  un- 
necessary and  reckless  act. 

(4)  The  question  of  contributory  negligence  was  for  the  Jury. 

2.  While  evidence  of  a  custom  obviously  dangerous  is  not  admis- 

sible, it  is  not  error  to  admit  evidence  of  a  general  custom  of 
linemen  to  step  on  and  make  use  of  dead  electric  wires  in 
climbing  poles,  notwithstanding  evidence  of  a  warning  against 
usual  dangers  incident  to  the  employment. 

3.  In  an  action  for  the  negligent  killing  of  a  telephone  lineman 

it  appeared,  among  other  things,  that  deceased  was  between 
twenty-one  and  twenty-two  years  old;  that  his  father  was  fifty- 
four,  in  fairly  good  health,  and  had  no  property;  that  his 
mother  was  forty-three  and  her  physical  condition  was  very 
poor;  that  there  were  three  other  children,  two  girls  aged 
twehty  and  eighteen  respectively,  and  a  boy  aged  fifteen,  the 
latter  not  self-supporting;  that  the  father  earned  $40  per 
month,  and  that  deceased  earned  $40  besides  board  and  room, 
and  had  promised  to  take  care  of  his  parents  and  did  not  ex- 
pect to  marry,  at  least  in  the  near  future.  Sec.  4256,  Stats. 
(1898),  permits  the  Jury  to  award  damages  "as  they  shall  deem 
fair  and  just  in  reference  to  the  pecuniary  injury  resulting 
from  such  death  to  the  relatives  of  the  deceased  specified  in 
this  section."    Held,  that  a  verdict  for  $2,500  was  not  excessive. 

4.  In  an  action  for  the  negligent  killing  of  a  telephone  lineman,  re- 

quests for  instructions,  and  instructions  given  to  the  jury  on 
the  question  of  warning,  and  also  Instructions  given  on  the 
question  of  contributory  negligence,  are  held  not  to  be  subject 
to  criticism. 

Appeal  froin  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Rat  Stevens,  Circuit  Judge.    Affirmed, 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  occurring  from  the  negligence  of  de- 
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fendant.  The  complaint  charges,  in  effect,  that  George 
Leqne,  plaintiff's  intestate,  at  and  prior  to  his  death,  was  in 
the  employ  of  the  Wisconsin  Telephone  Company  as  a  line- 
man; that  said  company  and  defendant,  pursuant  to  ordi- 
nances of  the  city  of  Madison,  had  arranged  for  joint  use  of 
poles  required  in  the  maintaining  of  their  respective  tele- 
phone and  lighting  systems;  that  defendant  maintained  an 
arclight  at  the  junction  of  King,  Butler,  and  Wilson  streets, 
-which  light  was  supported  by  a  span  vnre  attached  at  one  end 
to  a  pole  owned  by  defendant  and  situate  on  the  southeast 
side  of  Wilson  street,  and  attached  at  the  other  end  to  a  pole 
on  the  opposite  side  of  the  street  owned  by  the- telephone 
company;  that  strung  along  Wilson  and  King  streets  and 
passing  along  under  this  span  wire,  about  midway  between 
the  two  poles,  were  highly  charged  feed  wires;  that  as  orig- 
inally installed  the  span  wire  was  about  two  feet  above  the 
feed  wires,  but  by  reason  of  negligent  removal  some  weeks 
before  the  accident  of  a  guy  wire,  such  pole  tilted  or  in- 
clined toward  the  telephone  pole,  whereby  the  span  wire  be- 
came slack  and  sagged  to  such  an  extent  that  contact  was 
formed  between  said  feed  wires  and  span  wire  of  defendant, 
by  reason  of  which  the  span  wire  became  heavily  charged 
with  electricity  and  dangerous;  that  on  May  4,  1906,  de- 
ceased, while  ascending  said  telephone  pole  and  without 
knowledge  that  the  span  wire  was  charged,  came  in  contact 
with  it  and  at  the  same  time  with  a  telephone  wire  owned  by 
the  telephone  comipany,  whereby  a  heavy  current  of  elec- 
tricity passed  through  his  body  causing  almost  instant  death ; 
that  deceased  left  him  surviving  his  father,  Theodore,  and 
mother,  Anna,  both  residents  of  Wisconsin  and  dependent 
upon  him  for  care,  maintenance,  and  support  There  were 
other  allegations  of  damages  respecting  payment  of  funeral 
expenses.  The  answer  admitted  the  location  of  the  poles 
and  wires,  removal  of  guy  wire,  tilting  of  defendants  pole 
eausing  contact  of  span  wire  with  the  feed  wires,  and  further 


Digitized  by  VjOOQ IC 


550         SUPREME  COUET  OF  WISCONSIN.      [Nov. 
Leque  v.  Madison  Gaa  <&  Electric  Co.  138  Wis.  547. 

set  up  that  deceased  was  an  experienced  lineman  familiar 
wiih  the  manner  in  which  defendant's  wires  were  strimg 
and  that  the  feed  wires  carried  a  dangerous  current,  and 
other  matters  of  defense.  The  evidence  tended  to  prove  the 
allegations  of  the  complaint  After  denial  of  defendant's  mo- 
tion for  directed  verdict  the  jury  returned  the  following 
verdict : 

"(1)  Was  the  defendant  company  guilty  of  any  want  of 
ordinary  care  in  removing  the  guy  wire  ?  A.  Yes.  (2)  Was 
the  removal  of  the  guy  wire  the  proximate  cause  of  the  in- 
jury which  resulted  in  the  death  of  the  deceased  ?  A,  Yes. 
(3)  Did  any  want  of  ordinary  care  on  the  part  of  the  de- 
ceased contribute  to  produce  the  injury  which  resulted  in  his 
death  ?  A.  No.  (4)  At  what  sum  do  you  assess  the  plaint- 
iff's damages  ?    A.  $2,500." 

Motions  were  made  to  amend  the  verdict,  for  judgment 
on  the  verdict,  and  for  a  new  trial,  which  were  denied  and 
judgment  upon  the  verdict  entered  in  favor  of  the  plaintiff, 
from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Olin  £  Builer,  and 
oral  argument  by  H.  L.  Builer, 

For  the  resix>iident  there  was  a  brief  by  Richmond,  Jack" 
man  &  Swansen,  and  oral  argument  by  B,  T.  Swansen. 

Kerwin,  J.  1.  The  first  contention  by  appellant  is  that 
a  verdict  for  defendant  should  have  been  directed.  Counsel 
insists  that  the  deceased  was  guilty  of  contributory  n^li- 
gence  as  matter  of  law,  and  therefore  the  court  erred  in  re- 
fusing to  direct  a  verdict  and  in  refusing  to  change  the  ver- 
dict of  the  jury  on  the  question  of  contributory  negligence. 
It  is  claimed  that  the  deceased  must  be  presumed  to  have 
known  and  appreciated  the  ordinary  hazards  of  the  business, 
including  those  which  the  exercise  of  his  senses  and  ex- 
])erionce  would  have  disclosed,  and  that  the  contact  of  the 
ppan  wire  with  the  feed  wire  was  one  of  the  ordinary  haz- 
ards of  the  business;  that  deceased  had  been  warned  in  writ- 


Digitized  by  VjOOQ  IC 


26]  AUGUST  TEEM,  1907.  551 

Leque  v.  Madison  Gas  <&  Electric  Co.  133  Wis.  547. 

ing  that  electric  wires  carried  high  voltage  and  of  the  danger 
occasioned  by  the  sagging  or  disarrangement  of  wires.  It  is 
further  insisted  that  the  undisputed  evidence  shows  that  the 
contact  of  the  span  wire  with  the  feed  wjre  was  in  plain 
view  of  deceased  as  he  ascended  the  pole,  and  that  the  pole 
was  provided  with  steps  on  which  to  climb  as  far  as  its 
lower  arm,  and  that  the  lower  cross-arm  could  be  reached 
without  contact  with  the  span  wire,  and  that  there  was  no 
occasion  for  deceased  to  step  on  or  come  in  contact  with  the 
span  wire  while  ascending  the  pole.  After  a  careful  ex- 
amination of  the  evidence  we  cannot  say  that  the  possibility 
of  danger  from  a  sagged  wire  was  so  imminent  as  to  become 
one  of  the  hazards  of  the  employment,  nor  that  the  evidence 
establishes  as  matter  of  law  that  the  deceased  ought  to  have 
known  or  appreciated  the  danger.  It  is  said  that  the  contact 
with  the  span  wire  was  a  wholly  unnecessary  and  reckless 
act,  but  the  evidence  is  not  very  clear  respecting  the  point 
of  contact  of  the  span  wire  with  the  pole.  So  far  as  the  evi- 
dence shows,  the  step  may  have  been  in  very  close  proximity 
to  the  span  wire.  Moreover,  there  is  evidence  that  it  was 
customary  to  step  on  the  span  wire  in  ascending  poles.  The 
wires  on  the  telephone  pole  did  not  carry  a  high  voltage,  and 
the  span  wire  would  not  have  been  dangerous  but  for  the 
negligence  of  the  defendant  in  removing  the  guy  wire  so  as 
to  cause  a  sag  in  the  span  wire,  and  we  think  upon  the  evi- 
dence it  was  clearly  a  question  for  the  jury  whether  the  de- 
ceased ought  to  have  known  of  the  contact.  There  is  evi- 
dence that  the  contact  could  not  be  noticed  looking  from  the 
ground,  and  that  you  had  to  get  up  on  a  level  with  the  wire 
before  you  could  see  the  contact.  We  think  it  clear  from 
the  evidence  that  the  question  of  contributory  negligence 
was  for  the  jury.  Peterscyn  v.  Sherry  L.  Co,  90  Wis.  83,  62 
X.  W.  948 ;  Nelson  v.  C,  M.  &  St.  P.  R.  Co.  60  Wis.  320, 
19  N.  W.  52 ;  Kaples  v.  Orth,  61  Wis.  531,  21  X.  W.  633 ; 
Wilbert  V.  Sheboygan  L.,  P.  &  R.  Co.  129  Wis.  1,  106  K  W. 
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1058 ;  NagU  v.  Hake,  123  Wis.  256, 101  N.  W.  409 ;  lUings- 
woHh  V.  Boston  E.  L.  Co.  161  Mass.  583,  87  N.  E.  778; 
Comnu  E.  Co.  v.  Rose,  214  HI.  545,  73  K  E.  780.  We  have 
carefully  examined  the  authorities  cited  to  our  attention  by 
counsel  for  appellant  under  this  head,  but  cannot  think  they 
are  controlling. 

2.  Error  is  assigned  because  the  court  admitted  evidence 
over  defendant's  objection  to  the  effect  that  it  was  the  custom 
of  linemen  to  step  on  and  make  use  of  dead  wires  in  climb- 
ing poles.    It  is  insisted  by  appellant,  under  this  head,  that 
the  evidence  admitted  was  not  of  a  general  custom,  but  in  the 
nature  of  individual  practice  of  a  limited  class.     Of  course, 
such  a  general  custom  should  be  exercised  as  men  of  ordinary 
care  and  prudence  would  exercise  under  the  same  or  similar 
circumstances  in  conducting  their  business.    It  is  doubtless 
true  that  evidence  of  a  custom  obviously  dangerous  should 
not  be  admitted.    Boyce  v.  Wilbur  L.  Co.  119  Wis.  642,  97 
N.  W.  563 ;  Yazdzewski  v.  Barker,  131  Wis.  494,  111  N.  W. 
689.    In  the  instant  case  the  evidence  complained  of  was  of 
a  general  custom,  and  the  court  limited  the  testimony  to 
general  custom.     Stress  is  placed  upon  the  fact  that  notice 
was  given  deceased  to  make  examination  of  wires.    But  this 
warning  by  its  terms  was  calculated  to  warn  employees  re- 
specting poles  having  electric  light  or  power  wires  attached 
to  them.     This  warning,  given  in  the  form  of  a  bulletm, 
was  obviously  for  the  purpose  of  warning  of  the  usual  dan- 
gers incident  to  the  employment  and  not  of  the  extraordinary 
and  unknown  hazard  caused  by  the  defendant's  negligence 
in  removing  the  guy  vrfre  which  caused  the  contact  of  the 
wires.     We  think  no  error  was  committed  in  admission  of 
evidence  regarding  Custom. 

8.  It  is  further  claimed  by  counsel  for  appellant  that  the 
damages  are  excessive;  that  in  an  action  for  the  death  of  an 
adult  child  it  is  necessary  to  show  that  the  parent  was  an  in- 
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digent  or  in  a  dependent  condition  in  order  to  recover.  The 
father  of  deceased  had  no  property,  was  fifly-four  years  of 
age,  and  the  mother  forty-three  at  the  time  of  the  trial 
below.  The  physical  condition  of  the  mother  was  very  poor, 
the  father's  health  fairly  good.  There  were  three  children 
besides  deceased,  two  girls,  twenty  and  eighteen  years  o£ 
age,  respectively,  and  a  boy  fifteen,  the  latter  not  self-sup- 
porting. The  father  was  earning  $40  a  month.  The  de- 
ceased after  becoming  of  age  furnished  some  money  to  his 
parents.  He  was  a  bright,  industrious  young  man,  and  was 
earning  $40  per  month,  board,  and  room.  He  was  killed 
six  months  after  he  was  twenty-one  years  of  age.  There  is 
evidence  that  he  promised  to  take  care  of  his  parents,  and 
that  he  did  not  expect  to  marry,  at  least  "in  the  near  future." 
Sec.  4256,  Stats.  (1898),  permits  the  jury  to  award  such 
damages  "as  they  shall  deem  fair  and  just  in  reference  to  the 
pecuniary  injury  resulting  from  such  death  to  the  relatives 
of  the  deceased  specified  in  this  section."  So  under  the 
statute  the  jury  has  a  broad  discretion.  Potter  v.  C.  &  N. 
W.  B.  Co.  21  Wis.  372 ;  Emen  v.  C.  &  N.  W.  R.  Co,  38  Wis. 
613 ;  Johnson  v.  C.  £  N.  W.  R.  Co.  64  Wis.  425,  25  K  W. 
2*23.  This  court  at  an  early  day  gave  construction  to  this 
statute.  In  Potter  v.  C.  <&  N.  W.  R.  Co.,  supra,  at  page  374, 
the  court  said : 

"The  plaintiff  was  entitled  to  recover  such  damages,  not 
exceeding  $5,000,  as  the  jury  might  deem  fair  and  just  in 
reference  to  the  pecuniary  injury  resulting  from  the  death 
of  the  daughter,  Frances  L.  Bishop,  to  her  parents.  The 
statute  does  not  say,  in  terras,  on  what  principle  the  damages 
are  to  be  assessed.  But  all  the  authorities  are  to  the  eflFect 
that  vindictive  damages  are  not  to  be  given;  nor  are  they 
to  be  given  for  loss  of  society,  or  as  a  solatium,  or  for  injury 
to  feelings ;  but  they  must  be  founded  on  pecuniary  loss  ac- 
tual or  expected,  and  should  be  calculated  in  reference  to  a 
reasonable  expectation  of  pecuniary  benefit,  as  of  right  or 
otherwise,  from  the  continuance  of  the  life." 
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We  think  the  question  of  damages  was  fairly  submitted 
to  the  jury  and  within  the  limits  prescribed  by  tlie  decisions 
of  this  court,  and  we  do  not  feel  warranted  in  saying  under 
the  evidence  that  the  damages  are  excessive.  Ewen  v.  C 
£  N.  W.  R.  Co.  38  Wis.  613 ;  Johnson  v.  C.  £  N.  W.  R.  Co. 
G4  Wis.  425,  25  N.  W.  223 ;  Bright  v.  Bamett  &  R.  Co.  88 
Wis.  299,  60  K  W.  418;  Hayes  v.  C,  M.  &  St.  P.  R.  Co. 
131  Wis.  399,  111  N.  W.  471. 

4.  Error  is  claimed  because  the  court  refused  to  ^ve  an 
instruction  requested  to  the  effect  that  in  determining 
whether  deceased  was  guilty  of  any  want  of  ordinary  care 
they  should  take  into  consideration,  together  with  all  the 
other  facts  and  circumstances  in  the  case,  the  contents  of 
bulletin  No.  11  as  received  in  evidence  and  the  warnings  and 
instructions  contained  therein,  and  any  warnings  conveyed  to 
the  deceased  thereby  of  possible  danger  in  stepping  on  a  wire 
such  as  the  span  wire  in  question,  and  in  instructing  that 
this  bulletin  "is  to  be  given  the  same  force  and  effect  as  any 
other  written  or  verbal  statement  of  the  duties  and  warnings 
of  the  dangers  incident  to  employment  as  a  lineman  for  the 
telephone  company,  which  warning  or  instruction  should  have 
been  made  by  those  of  equal  experience  or  knowledge  of  the 
duties  and  dangers  incident  to  the  employment"  This  part 
of  the  instruction  given  and  above  quoted  is  criticised  on 
the  ground  that  it  left  the  jury  free  to  disregard  the  bulletin 
as  a  warning  if  they  thought  it  did  not  come  from  the  proper 
source.  The  court,  however,  in  the  charge  informed  the  jury 
that  the  bulletin  was  issued  by  the  telephone  company. 
Counsel  also  criticises  the  following  portion  of  the  charge  on 
contributory  negligence :  "If  the  defendant  has  satisfied  you 
by  preponderance  of  the  evidence,"  on  the  ground  that  the 
jury  might  have  inferred  from  this  form  of  expression  that 
they  must  be  satisfied  of  the  fact  by  evidence  coming  from 
defendant  and  its  witnesses.  We  do  not  think  the  charge  is 
subject  to  this  criticism.     Hardt  v.  C,  M.  &  St.  P.  R.  Co. 
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130  Wis.  512,  521,  110  IST.  W.  427.    We  find  no  reversible 
error  in  the  record  and  think  the  judgment  should  be  affirmed. 
By  the  CouH. — The  judgment  of  the  court  below  is  af- 
firmed. 


Chase,  Respondent,  vs.  Woodruff,  Appellant 

November  11 — November  26,  1907, 

Descent  and  distrilmtion:  Husband  and  vHfe:  Succession:  Intestacy: 
*    Presumptions:  Evidence:  Ejectment:  Possession  of  deeds:  Pre- 
sumptive evidence  of  delivery:  Self-serving  declarations:  Appeal 
and  error:  Conclusiveness  of  findings:  Evidence  necessary  to 
rebut  delivery  of  deedr  in  possession  of  grantee. 

1.  Uncontroverted  evidence  th&t  a  husband  was  the  sole  heir  of  his 

deceased  wife  proves  his  succession  to  whatever  title  she  had 
to  lands  standing  in  her  name. 

2.  The  primary  right  of  succession  is  by  the  law  of  inheritance, 

and  hence,  where  uncontroverted  evidence  showed  that  plaint- 
iff was  the  sole  heir  of  his  deceased  wife,  he  is  entitled  to  rest 
on  the  legal  presumption  of  intestacy  until  rebutted  by  evi- 
dence. 

3.  In  such  case  the  husband  is  not  called  upon  to  show  negatively 

that  the  wife  did  not  die  testate. 

4.  In  an  action  of  ejectment  in  which  plaintiff  claimed  title  as  heir 

of  his  deceased  wife,  possession  of  a  deed  of  the  premises  in 
question  by  the  wife  at  the  time  of  her  death,  in  the  absence 
of  any  other  evidence,  raises  a  presumption  that  it  was  de- 
livered to  her  to  take  effect  according  to  its  import  at  the  time 
of  its  execution;  and  the  fact,  if  it  be  a  fact,  that  the  Instru- 
ment was  not  delivered  until  some  years  after  its  date  raises 
a  presumption  that  it  was  intended  to  take  effect  when  so  de- 
livered. 

5.  Declarations  of  a  grantor  in  a  deed,  that  he  delivered  it  to  the 

grantee  for  safe-keeping,  made  after  the  deed  had  passed  into 
the  possession  of  the  grantee,  are  self-serving  and  not  admissi- 
ble to  defeat  the  deed. 
€.  The  ordinary  rule  that  the  conclusion  of  the  trial  court  as  to 
facts  should  not  be  overruled  unless  it  be  clearly  wrong  does  not 
apply  where  the  court's  conclusion  was  reached  by  applying  a 
wrong  rule  of  law. 
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7.  In  an  action  of  ejectment  plaintiff  claimed  title  as  heir  of  his 

deceased  wife,  her  title  resting  upon  a  deed  from  her  father 
which  had  been  in  her  possession  for  many  yeans  prior  to  her 
death.  Although  there  was  evidence  of  circumstances  tending 
to  impeach  a  conclusion  of  delivery,  there  was  no  fraud  al- 
leged, and  the  only  question  was  whether  the  deed  had  been 
delivered  to  take  effect  according  to  its  tenor.  Held,  that  the 
evidence  necessary  to  rebut  the  prima  facie  effect  of  such  pos- 
session must  be  clear  and  satisfactory,  but  that  evidence  short 
of  establishing  absolute  nondelivery  beyond  all  reasonable  con- 
troversy was  sufficient  to  raise  a  jury  question. 

8.  In  such  case,  upon  the  evidence,  stated  in  the  opinion,  it  was 

held  that  the  issues  involved  should  have  been  submitted  to 
the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge..  Reversed. 

Action  in  ejectment,  the  complaint  being  in  the  usual 
form.  The  answer  put  in  issue  plaintiff's  claim  of  title  and 
pleaded  title  and  right  of  possession  in  the  defendants. 

Both  parties  claimed  title  under  the  same  grantor.  The 
evidence  was  to  this  effect:  March  4,  18C8,  Julius  R.  Wood- 
ruff made  a  deed  in  due  form  and  naming  $1,000  as  the 
consideration,  purporting  to  convey  lots  3  and  4,  block  25,  of 
the  village  of  Baraboo,  Sauk  county,  Wisconsin,  to  his 
daughter  Jennie,  a  child  by  his  second  wife  then  about  twelve 
years  old,  and  120  acres  of  land  to  his  sons  by  his  first  wife, 
Frank  R.  and  Charles  T.,  who  were  then  of  age  or  nearly  so. 
It  contained  this  language:  "The  intention  is  to  give  my 
sons  equally,  the  above  described  farming  lands,  and  to 
Sarah  Jennie  the  house  and  lots  in  the  village  of  Baraboo." 
The  lot  in  question  was  vacant  and  so  continued  till  Frank 
took  possession  thereof  in  1905.  The  deed  was  in  possession 
of  Jennie  for  many  years  prior  to  her  death,  which  occurred 
April  2,  1902.  She  left  plaintiff,  her  husband,  as  her  only 
heir  at  law,  who  obtained  the  deed  as  part  of  her  effects  and 
placed  it  on  record  March  8,  1906.  When  it  was  made  the 
grantor  was  a  widower,  but  he  married  for  the  third  time  a 
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few  days  thereafter.  The  third  wife  was  living  when  this 
action  was  commenced.  He  died  about  two  months  before 
the  deed  was  recorded.  On  April  19,  1905,  he  made  a  second 
deed  of  the  property  in  question  to  Frank,  who  knew  the  first 
deed  was  outstanding.  His  deed  was  recorded  May  5,  1905. 
Immediately  after  Frank  got  the  deed  he  took  possession  of 
the  lot,  built  a  dwelling  house  thereon,  and  occupied  the  same. 
He  enjoyed  the  use  of  the  premises  continuously  for  over 
a  year.  After  Jennie  died  Frank  inquired  of  plaintiff  as 
to  the  whereabouts  of  the  first  deed,  and  was  told  by  the  lat- 
ter that  he  did  not  know  where  it  was.  Thereafter  Frank 
and  his  father  kept  track  of  whether  the  old  deed  made  its 
appearance  of  record. 

There  was  no  evidence  that  the  father  left  a  will  or  that 
the  property  in  question  consisted  of  a  homestead  or  a  part 
of  one,  nor  direct  evidence  as  to  when  the  first  deed  was  de- 
livered to  Jennie.  Frank  testified,  under  objection,  that  he 
saw  it  in  his  father^s  possession  about  1874.  He  was  called 
as  a  witness  for  plaintiff  and  allowed  to  testify  that  his 
father  told  him  the  deed  was  delivered  to  Jennie.  Under  ob- 
jection, on  cross-examination,  he  was  allowed  to  testify  to 
a  declaration  by  the  father,  made  at  the  time  of  the  conversa- 
tion testified  to  in  chief,  that  the  deed  was  given  to  Jennie 
for  safe-keeping,  because  he  did  not  wish  to  have  it  lie 
around  the  house.  That  evidence  in  deciding  the  case  finally 
was  held  incompetent.  Plaintiff  did  not  endeavor  to  obtain 
possession  of  the  lot  or  make  any  claim  thereto  till  after 
Framk  made  his  improvements.  There  was  no  evidence 
showing  that  Jennie  made  any  claim  to  the  property  during 
her  lifetime,  or  that  she  or  her  husband  ever  paid  any  taxes 
thereon,  and  no  evidence  as  to  whether  the  deed  was  relied 
on  by  Framk  and  his  brother  for  title  to  the  farm  lands,  nor 
any  evidence  that  the  deed  was  ever  recognized  by  any  one 
as  affecting  the  title  to  any  of  the  property  described  therein 
till  it  was  placed  on  record  as  aforesaid.    There  was  evidence 
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undisputed  that  the  use  of  the  property  as  improved  was 
worth  from  $16  to  $16  per  month,  and  unimproved  worth, 
possibly,  $20  per  year. 

At  the  close  of  the  evidence  both  sides  moved  for  a  directed 
rerdict.  The  defendant's  motion  was  denied.  The  plaintiff's 
motion  was  granted  upon  the  ground  that  there  was  no  evi- 
dence to  efficiently  rebut  the  prima  facie  effect  of  possession 
of  the  deed  by  plaintiff's  wife  for  many  years  prior  to  her 
death,  and  that  such  prima  facie  effect  could  only  be  effi- 
ciently rebutted  by  evidence  establishing  nondelivery  of  the 
instrument  for  the  purpose  of  having  it  take  effect,  beyond 
any  reasonable  controversy.  Judgment  was  rendered  ac- 
cordingly, the  court  fixing  the  damages  for  the  unlawful 
withholding  of  the  property  at  $28. 

For  the  appellant  there  was  a  brief  by  Dithmar  &  Carow 
and  Grotophorst,  Evans  <&  Thomas,  and  oral  argument  by 
E.  A,  Evans. 

For  the  respondent  there  was  a  brief  by  M.  E.  Fitch,  at- 
torney, and  Goggins  &  Brazeau,  of  counsel,  and  oral  argu- 
ment by  T.  W.  Brazeau. 

Makshall,  J.  Respondent  established  title  to  the  prop- 
erty in  himself,  if  the  deed  to  his  wife  was  delivered  to  her 
as  a  conveyance  according  to  its  import.  The  uncontroverted 
evidence  that  he  was  her  sole  heir  at  law  proved  his  succes- 
sion to  whatever  title  she  had.  He  was  not  called  upon  to 
show  negatively  that  she  did  not  die  testate.  As  the  primary 
right  of  succession  is  by  the  law  of  inheritance,  plaintiff 
was  entitled  to  rest  on  the  legal  presumption  of  intestacy 
until  that  was  rebutted  by  evidence.  McClanahan  v.  WiU 
Hams,  136  Ind.  30,  35  N.  E.  897. 

It  is  conceded  that  if  the  deed  was  not  delivered  till  after 
the  grantor  married  and  the  property  in  question  was  a  home- 
stead,  or  part  of  one,  the  instrument  was  void,  but  there  was 
no  evidence  that  such  was  the  character  of  the  property. 
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It  is  conceded,  as  the  fact  is,  that  possession  of  the  deed 
by  respondent's  wife  at  the  time  of  her  death,  in  the  absence 
of  any  other  evidence  raises  a  presumption  that  it  was  deliv- 
ered to  her  to  take  effect  according  to  its  import  at  the  time 
of  its  execution,  and  that  the  fact,  if  it  be  a  fact,  that  the  in- 
strument was  not  delivered  till  some  years  after  its  date  raises 
a  presumption  that  it  was  intended  to  take  effect  when  so  de- 
livered. So  the  cause  turns  on  whether  the  prima  facie 
proof  of  title  made  by  the  circumstance  that  the  deed  waa  in 
fact  in  possession  of  respondent's  wife,  at  least  many  years 
prior  to  her  death,  was  rebutted  so  as  to  raise  a  jury  question 
respecting  the  character  of  such  possession. 

The  court  in  deciding  the  motion  to  direct  a  verdict 
rightly  rejected  the  evidence  as  to  what  Julius  E.  Woodruff 
said  to  Frank  about  having  delivered  the  deed  to  Jennie  for 
safe-keeping.  That  declaration,  if  made,  was  of  a  self- 
serving  character  and  so  was  clearly  not  provable  to  defeat 
the  deed  which  years  before  had  passed  into  Jennie's  pos- 
session. The  rule  on  that  subject  is  elementary.  Welch  v. 
Sugar  CreeTc,  28  Wis.  618 ;  JUsun  v.  Stehhins,  41  Wis.  235 ; 
Fay  V.  Ravkin,  47  Wis.  400,  2  K  W.  562. 

With  the  evidence  above  referred  to  out  of  the  record  there 
is  only  left  circumstantial  proof  impeaching  the  prima  facie 
case  made  by  the  undisputed  fact  of  Jennie's  possession  of 
the  deed.  Whether  such  proof  was  sufficient  to  raise  a  jury 
question  must  be  decided  as  an  original  proposition.  The 
ordinary  rule  that  the  conclusion  of  the  trial  court  should 
not  be  overruled  unless  it  appears  to  have  been  clearly  wrong 
on  the  question  of  fact  does  not  apply  because  the  court's 
conclusion  was  reached  by  applying  a  wrong  rule  of  law. 

As  indicated  by  the  statement,  the  court  held  that  the 
prima  facie  case  referred  to  should  prevail  unless  the  con- 
trary was  established  beyond  all  reasonable  controversy. 
Kercheval  v.  Doty,  31  Wis.  476,  491,  was  relied  on  by  the 
learned  court.     Counsel  for  respondent,  now  relying  thereon, 
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add  to  the  trial  court's  citation,  Bcmmarm  v.  I/apmski,  108 
Wis.  451,  84  N.  W.  836,  and  Unde  v.  Oudden,  109  Wis. 
326,  85  K",  W.  323.  They  are  all  cases  where  it  was  sought 
to  defeat  a  deed  upon  the  ground  of  fraud,  and  have  no  ap- 
plication, as  it  seems,  to  a  case  of  this  sort  where  no  fraud 
is  claimed  and  the  only  question  is  whether  a  deed  found  in 
possession  of  a  grantee  therein  named,  which  was  unques- 
tionably placed  in  her  possession,  was  delivered  to  take  effect 
according  to  its  tenor.  Doubtless  the  evidence  to  efficiently 
rebut  the  prim<h  facie  effect  of  such  possession  should  be 
pretty  clear  and  satisfactory,  but  it  need  only  be  sufficient  to 
so  far  impair  the  effect  of  such  possession  that  it  cannot  stand 
as  a  matter  of  law  as  establishing  with  reasonable  certainty 
full  delivery  of  the  instrument  Something  quite  short  of 
establishing  absolute  nondelivery  beyond  all  reasonable  conr 
troversy  is  sufficient  to  raise  a  jury  question. 

As  indicated  in  the  statement,  there  are  these  circumstances 
throwing  some  doubt  upon  whether  the  deed  was  delivered 
to  Jennie  so  as  to  place  the  same  beyond  the  control  of  the 
grantor  and  with  the  purpose  of  vesting  the  title  to  the  prop- 
erty therein  described  in  the  grantees.  No  claim  was  made 
under  the  deed  by  respondent's  wife  during  ber  lifetime,  cov- 
ering a  period  subsequent  to  the  making  of  the  deed  of  thirty- 
four  years.  It  is,  at  least,  quite  doubtful  whether  she  had 
possession  of  the  instrument  till  some  twenty  years  after  it 
was  mada  It  was  made  when  she  was  a  child,  and  the  in- 
dications are  that  the  property  was  treated  by  the  grantor 
up  to  tlie  time  of  his  death  regardless  of  its  existence.  His 
failure  to  recall  the  instrument,  if  it  were  subject  to  recall, 
after  his  daughter  died,  is  explained  by  the  circumstance 
that  respondent  disclaimed  having  any  knowledge  of  the 
whereabouts  thereof.  The  father's  conduct  in  treating  the 
property  as  he  did,  and,  after  waiting  some  three  years  sub- 
sequent to  his  daughter's  death  for  the  production  of  the  old 
deed  with  an  assertion  of  title  thereunder,  conveying  the 
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land  to  FramJc,  and  respondent's  failure  to  produce  the  paper 
and  denial  of  knowledge  of  its  whereabouts  till  after  Frank 
had  taken  possession  of  the  property  and  improved  the  same, 
axe  significant  All  of  these  circumstances  and  others  that 
niight  be  mentioned  are  not  entirely  consistent  with  the  the- 
ory that  the  deed  was  delivered  to  Jennie  to  take  effect  acr 
cording  to  its  import;  that  the  father  absolutely  parted  with 
control  of  it  We  are  constrained  to  hold  that  the  question 
involved  under  proper  instructions  should  have  been  sub- 
mitted to  the  jury,  and  that  the  learned  court  below  would  so 
have  held  had  the  wrong  rule  of  law  before  mentioned  not 
been  applied  to  the  case. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial 


iLi-n^ois  Stebl  Company,  Appellant,  vs.  Scheoedbb  and 
others.  Respondents. 

Beptemher  4 — December  IS,  1907. 

Equity:  Quieting  title:  Jurisdiction:  Bubject  matter:  MuUipUcity  of 

suits. 

1.  In  an  action  In  equity  it  was  alleged  in  the  complaint,  among 
other  things,  that  there  were  pending,  at  issue  and  undeter- 
mined, eighty-four  several  actions  in  ejectment  against  the  sev- 
eral named  defendants,  all  brought  by  the  present  plaintiff;  that 
there  existed  a  conspiracy  and  combination  among  the  several 
defendants  to  maintain  their  several  defenses;  that  plaintiff 
had  been  put  to  great  expense  and  delay  in  enforcing  its 
rights;  that  each  of  the  several  defendants  claimed  title  to  his 
particular  tract  through  an  entry  and  subsequent  adverse  pos- 
session by  M.  thirty-four  years  prior  to  the  commencement  of 
the  equity  action;  that  each  defendant  tacked  his  possession, 
also  claimed  to  have  been  adverse,  to  that  of  M.;  that  without 
such  adverse  possession  of  M.  the  several  defendants  had  no 
title;    and  that  the  determination  of  M.'s  adverse  possession 

Vou  133  —  36 
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would  settle  the  title  and  rights  of  all  the  defendants.  It  was 
further  alleged  that  the  several  ejectment  actions  had  been 
pending  nine  or  ten  years,  and  that  one  had  been  determined 
in  plaintiff's  favor  by  the  supreme  court  and  others  by  the  trial 
courts.  It  also  appeared  that  each  defendant  claimed  a  separate 
and  distinct  tract  of  land  from  all  the  others,  and  that  the  sub- 
ject matter  of  each  defendant's  controversy  was  separate  and 
distinct  from  the  subject  matter  of  every  other  defendant. 
Held: 

(1)  The  questions  of  law  and  fact  involved  and  the  oom- 
munity  of  interest  alleged  were  not  such  as  gave  equity  juris- 
diction to  determine  in  one  suit  the  rights  of  all  of  the  defend- 
ants and  avoid  a  multiplicity  of  suits. 

(2)  The  complaint  showed  separate  and  distinct  subject  mat- 
ters. 

(3)  The  subject  matter  of  each  ejectment  action  was  not  evi- 
dence or  any  item  of  evidence  by  which  the  defendant  attempted 
to  prove  his  title,  but  only  evidence  of  the  particular  tract  of 
land  claimed  and  the  distinct  tort  by  which  it  was  claimed  he 
wrongfully  withheld  it. 

(4)  The  subject  matter  of  each  ejectment  action  must  be  de- 
termined from  the  pleadings  in  that  action. 

(5)  Upon  the  facts  set  up  in  the  complaint  equity  ought  not 
to  take  jurisdiction. 

2.  A  multiplicity  of  suits  does  not  mean  a  multitude  of  suits.  That 
term  does  not  apply  merely  because  each  of  several  parties 
jointly  and  severally  liable  may  be  independently  sued,  but  ap- 
plies where  one  party  may  be  sued  several  times  in  relation  to 
the  same  subject  matter  in  its  entirety,  or  in  respect  to  some 
element  or  elements  thereof. 
Marshall  and  Sdsbecker,  JJ.,  dissent 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Wakeen  D.  Tareant,  Circuit  Judge.     Affirmed. 

This  action  was  brought  in  equity.  All  the  defendants,  ex- 
cept VaXentme  Zelin  and  wife,  demurred  on  the  following 
grounds:  (1)  That  there  is  another  action  pending  between 
the  same  parties  for  the  sanue  cause;  (2)  that  several  causes 
of  action  have  been  improperly  united;  (3)  that  the  com- 
plaint does  not  state  facts  suflBcient  to  constitute  a  cause  of 
action.    The  demurrer  was  sustained  and  plaintiff  appealed. 

The  complaint  is  very  voluminous,  the  material  allega- 
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tions  of  which,  so  far  as  necessary  to  consider  upon  this  ap- 
peal, are  in  effect  that  the  plaintiff  is  the  owner  of  certain 
land  situate  on  what  is  known  as  Jones  Island ;  that  each  de- 
fendant is  in  possession  of  a  separate  tract  of  said  land ;  that 
plaintiff  haa  the  record  title  and  is  the  owner  in  fee  simple 
absolute;  that  such  lands  are  bounded  on  the  east  by  Lake 
Michigan,  on  the  north  by  the  outlet  of  Milwaukee  river,  on 
the  west  by  the  combined  waters  of  the  Milwaukee,  Menom- 
inee, and  Kinnickinnic  rivers,  and  on  the  south  by  other  lands 
owned  and  possessed  by  plaintiff;  that  there  is  no  means  of 
access  to  said  land  except  by  boat  or  over  other  lands  of 
plaintiff,  over  which  no  right  of  passage  exists;  that  said 
lands  are  worth  $40,000  and  comprise  the  greater  part  of 
Jones  Island;  that  each  defendant  claims  to  own  the  land 
occupied  by  him  under  title  acquired  by  adverse  possession ; 
that  all  defendants'  titles  were  acquired  starting  with  one 
Muza  under  an  alleged  entry  by  Muza  in  1872,  which  ad- 
verse possession  he  held  until  after  August  1,  1886;  that 
plaintiff  and  its  predecessors  have  always  been  in  possession 
of  Jones  Island,  except  as  to  parts  separately  intruded  into 
and  held  by  defendants  and  by  others  who  have  attorned  to 
the  plaintiff,  and  others  whose  alleged  claim  or  source  of 
claim  and  time  and  length  of  possession  is  other  and  different 
than  the  alleged  claim  or  source  of  claim  and  time  and  length 
of  possession  of  the  defendants ;  that  plaintiff  and  its  prede- 
cessors have  at  all  times  paid  taxes  on  said  premises;  that 
the  title  of  plaintiff  and  its  predecessors  has  been  a  matter 
of  public  record;  that  after  August  1,  1886,  the  defendants, 
and  before  that  time  other  persons  separately  and  at  different 
times,  "squatted"  upon  or  intruded  into  the  possession  of  sep- 
arate, specific,  distinct,  and  in  most  instances  disconnected 
and  noncontiguous  small  portions  of  the  land  in  question 
without  the  consent  of  the  owners  and  without  right;  that 
plaintiff  and  its  predecessors  numbered  the  certain  tracts 
held  by  defendants  and  demanded  that  they  take  leases  there- 
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for;  that  some  of  the  defendants  recognized  plaintiff's  title; 
that  plaintiff  did  not  know  until  March  27,  1900,  that  any 
attempt  was  to  be  made  bj  defendants  to  claim  title  by  ad- 
verse possession,  and  that  no  such  idea  was  conceived  imtil 
about  1899 ;  that  defendants  and  others  occupying  the  tracts 
of  land  in  question  refused  to  recognize  plaintiff's  title  until 
they  were  satisfied  by  proceeding  in  court  that  the  plaintiff 
was  the  owner  and  holder  of  the  paper  title  to  said  lands; 
that  in  February,  1896,  plaintiff  instituted  separate  suits 
against  persons  occupying  said  land  for  the  purpose  of  satis- 
fying defendants  that  its  title  was  good ;  that  in  some  of  said 
cases  judgments  have  been  rendered  in  favor  of  the  plaintiff; 
that  in  March,  1896,  plaintiff  commenced  an  ejectment  ac- 
tion against  one  John  Budzisz  and  August  Budzisz  to  recover 
a  specific  piece  of  said  land,  and  in  said  action  the  defend- 
ants based  their  claim  upon  the  entry  of  Jacob  Muza  October, 
1872,  and  adverse  possession  by  him;  that  the  questions  of 
fact  and  law  are  the  same  in  said  case  as  the  claims  of  the 
defendants  in  the  instant  case;  that  said  case  was  appealed 
to  the  supreme  court,  and  is  reported  in  115  Wis.  68,  90 
N.  W.  1019 ;  that  in  June,  1897,  plaintiff  commenced  eject- 
ment actions  against  several  of  the  defendants  to  recover 
specific  portions  of  said  land ;  that  in  some  of  these  actions 
judgment  was  rendered  in  favor  of  the  plaintiff;  that  in 
July,  1807,  other  like  actions  were  commenced;  that  in  Sep- 
tember, 1897,  and  thereafter,  other  like  actions  were  com- 
menced, and  in  several  of  said  actions  final  judgment  in  favor 
of  the  plaintiff  has  been  rendered ;  that  in  none^  of  the  cases 
tried  has  the  title  to  the  land  in  controversy  been  finally  ad- 
judicated to  be  in  the  defendant  or  defendants  in  such  ac- 
tions ;  that  the  trial  of  said  actions  consumed  a  great  amount 
of  time;  that  eighty-four  suits  against  the  defendants  are 
pending  and  undetermined ;  that  a  combination  and  conspir- 
acy has  been  entered  into  between  the  defendants  to  raise 
moucy  to  unlawfully  maintain  and  conduct  the  defenses  of 
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each  of  the  defendants  and  to  assist  in  said  defenses  in  un- 
lawful and  corrupt  ways,  and  by  fraudulent  and  perjured  de- 
fenses and  by  unlawful  means  to  accomplish  the  defeat  of 
the  plaintiff  and  to  contribute  a  fund  for  such  purpose,  and 
such  money  is  being  used  for  such  purpose,  and  that  such  de- 
fenses could  not  be  maintained  without  it;  that. until  April, 
1899,  the  defense  of  the  statute  of  limitation  had  not  been  set 
up,  and  that  the  defendants  entered  into  a  fraudulent  scheme 
to  and  did  set  up  such  statute  as  a  defense,  and  that  the  alle- 
gations respecting  adverse  possession  are  false ;  that  none  of 
defendants  have  title  by  adverse  possession  or  otherwise ;  that 
the  defendants  intend  to  each  claim  through  one  Jacob  Muza 
and  to  maintain  that  he  took  possession  of  Jones  Island  Oc- 
tober, 1872,  under  claim  of  title  exclusive  of  any  other  right 
and  continued  to  hold  adversely;  that  Jacob  Muza  did  not 
in  fact  take  possession  until  some  time  in  1878  or  1879,  and, 
if  he  did  then  or  at  any  time,  his  possession  embraced  none 
of  the  land  in  controversy  between  the  plaintiff  and  any  of 
the  defendants;  that  neither  Muza  nor  he  and  his  privies 
combined  had  adverse  possession  for  twenty  years  prior  to 
the  commencement  of  the  ejectment  suits  in  question  nor  for 
twenty  years  prior  to  August  1,  1896;  that  each  separate 
tract  claimed  by  each  defendant  was  separately  intruded  into 
and  separately  occupied ;  that  each  of  the  intrusions  was  com- 
menced at  distinct  and  different  times  from  the  intrusions 
and  occupations  of  other  respective  defendants  or  their  pre- 
decessors and  all  of  them  were  since  August  1, 1886 ;  that  the 
defendants  and  each  of  them  claims  title  through  Jacob  Muza 
by  verbal  transfers  since  August  1,  1886,  or  through  some 
persons  who  succeeded  to  the  possession  or  title  by  verbal 
transfer  from  Muza,  or  by  mesne  verbal  transfers  of  title 
and  possession  thereof,  the  first  of  which  was  by  Muza  some 
time  since  August  1,  1886,  and  claim  that  they  respectively 
tacl^  their  possession  and  occupation  of  said  particular  tract 
on  the  alleged  possession  of  Muza  and  his  successors  and 
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privies;  that  none  of  the  defendants  hold  under  color  of 
title;  that  each  of  the  defendants  claims  only  by  virtue  of 
tacking  their  respective  possessions  upon  the  alleged  adverse 
possession  of  Jacob  Muza  or  his  successors ;  that  each  of  the 
defendants'  claims  is  founded  wholly  ujkhi  the  contention  that 
Jacob  Muza  held  and  maintained  open,  notorious,  and  contin- 
ued possession ;  that  Jacob  Muza  went  upon  Jones  Island  in 
1872,  but  did  not  continue  upon  it  or  occupy  the  whole  of  it 
and  abandoned  the  island  in  1873,  but  returned  some  time  in 
1877  or  1878 ;  that  in  1878  or  1879  he  took  possession  of  a 
small  part  of  the  island. 

The  complaint  further  alleges  that  the  defendants  are  irre- 
sponsible and  insolvent,  and  that  great  expense  has  been  in- 
curred in  the  prosecution  of  the  various  ejectment  suits  and 
will  be  incurred  in  the  future  in  consequence  ^f  the  multi- 
plicity of  suits,  and  that  plaintiff  has  sustained  irreparable 
injury  in  consequence  of  carrying  on  the  various  ejectment 
suits  pending  at  the  time  of  the  commencement  of  this  action, 
being  in  number  upwards  of  eighty  cases,  and  that  the  defend- 
ants Valentine  Zelin  and  Mertzy  Zelin  make  claim  to  some 
or  all  of  the  specific  tracts  set  out  in  the  complaint  The 
complaint  also  sets  up  specifically  the  tract  claimed  as  in- 
truded into  by  each  defendant  and  held  by  him,  and  prays 
that  the  plaintiff  be  adjudged  the  owner  of  each  tract  and  en- 
titled to  immediate  possession;  that  defendants  be  perpetu- 
ally enjoined  from  contributing  to  any  fund  to  assist  in  the 
alleged  defenses ;  that  the  defendants  account  for  rents,  prof- 
its, and  damages ;  that  the  plaintiff's  claim  of  title  be  estab- 
lished against  the  claims  of  Vcdentine  Zelin  and  Mertzy  Ze- 
lin, 

Walter  D,  Corrijan,  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Fiehing  &  KiHi- 
lea,  attorneys,  and  Frank  M.  Hoyt  and  WiUiam  F.  Adams,  of 
counsel,  and  oral  argument  by  Mr.  Hoyt, 
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The  following  opinion  was  filed  September  24,  1907 : 

Kerwin,  J.  The  main  contention  of  appellant  is  that  eq- 
uity will  take  jurisdiction  upon  the  facts  stated  in  the  com- 
plaint on  the  ground  of  interminable  litigation,  occasioned 
by  multiplicity  of  suits,  fraud,  combination,  and  conspiracy 
between  the  several  defendants  in  maintaining  their  defenses, 
and  irreparable  loss  to  the  plaintiff.  The  jurisdiction  of 
courts  of  equity  in  a  proper  case  to  prevent  multiplicity  of 
suits  is  well  established,  but  the  doctrine  is  not  always  easy  of 
application.  The  multiplicity  of  suits  sought  to  be  prevented 
sometimes  constitutes  the  inadequacy  of  legal  remedies  and 
calls  forth  the  equitable  jurisdiction.  When,  however,  we 
attempt  to  define  the  exact  limits  of  this  head  of  equity  juris- 
diction, we  find  much  diJQSculty  in  prescribing  the  exact  limits 
of  the  jurisdiction.  This  becomes  apparent  from  an  examina- 
tion of  the  numerous  authorities  cited  in  the  able  and  exhaust- 
ive brief  presented  by  the  appellant.  It  is  manifest  without 
discussion  that  the  alleged  conspiracy  and  combination  on  the 
part  of  the  defendants  to  maintain  their  several  defenses,  or 
the  great  expense  and  delay  alone,  would  not  be  sufficient  to 
give  a  court  of  equity  jurisdiction.  The  right  of  the  plaintiff 
to  proceed  in  equity,  therefore,  upon  the  facts  pleaded  must 
be  sustained,  if  at  all,  on  the  ground  of  preventing  a  multi- 
plicity of  suits.  This  jurisdiction  has  been  classified  under 
four  heads:  (1)  Where  from  the  nature  of  the  wrong  and 
the  rules  of  legal  pro.cedure  the  same  party,  in  order  to  ob- 
tain complete  relief,  is  obliged  to  bring  a  number  of  actions 
all  growing  out  of  one  wrongful  act  and  involving  similar 
questions  of  fact  and  law.  (2)  Where  a  dispute  is  between 
two  individuals  and  one  institutes  or  is  about  to  institute  a 
number  of  actions  against  the  other,  all  depending  upon  the 
same  issues  of  fact  and  law.  (3)  Where  a  number  of  per- 
sons have  separate  claims  against  the  same  party,  arising 
from  some  common  cause  governed  by  the  same  legal  rule  and 
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involving  similar  facts,  and  the  whole  matter  can  be  settled 
in  a  single  suit.  (4)  Where  the  same  party' has  or  claims  to 
have  a  common  right  against  several  persons.  1  Pom.  Eq. 
Jur.  (3d  ed.)  §  245.  Under  these  heads  the  jurisdiction  of 
equity  has  been  invoked  to  prevent  multiplicity  of  suits. 
Early  instances  of  the  exercise  of  this  jurisdiction  appear  by 
what  were  known  as  bills  of  peace  and  bills  to  quiet  title, 
l'  Pom.  Eq.  Jur.  (3d  ed.)  §§  246,  247,  248.  The  appellant 
contends  that  his  complaint  is  the  "outgrowth  from  many 
of  the  principles  which  give  creation  to  the  bill  of  peace," 
"a  modem  bill  of  peace."  But  it  is  not  important  under  our 
practice  by  what  name  we  call  the  complaint  The  question 
is :  Are  the  facts  stated  sufficient  to  entitle  the  plaintiff  to  re- 
lief in  equity  ?  The  gist  of  plaintiff's  claim  for  equitable  in- 
terference is  substantially  that,  upon  the  allegations  of  the 
complaint,  each  of  the  several  defendants  claims  title  to  his 
particular  tract  through  entry  and  adverse  possession  of  one 
Jacob  Muza  in  1872,  and  that  each  defendant  tacks  his  al- 
leged adverse  possession  to  that  of  Muza,  and  without  such 
adverse  possession  of  Muza  he  has  no  title,  and  that  the  de- 
termination of  Jacob  Muza's  adverse  possession  settles  the 
title  and  right  of  all  defendants.  This  presents  sharply  the 
main  controversy  in  the  case. 

As  appears  from  the  record  before  us,  'the  present  action 
was  commenced  in  July,  1906.  At  that  time  eighty-four  of 
the  ejectment  actions  commenced  by  plaintiff  against  defend- 
ants between  February,  1896,  and  September,  1897,  were 
pending,  and  the  main  purpose  of  the  present  action  is  to 
sweep  these  ejectment  suits  into  it  and  determine  the  rights 
of  all  the  defendants  in  one  equitable  action,  on  the  ground 
that  there  is  such  a  community  of  interest  between  the  plaint- 
iff and  each  of  the  defendants,  centering  in  the  point  in 
issue,  as  to  warrant  a  court  of  equity  in  taking  jurisdiction, 
and  especially  since  one  of  the  ejectment  actions  commenced 
has  been  determined  in  favor  of  the  plaintiff  by  the  supreme 
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court  (115  Wis.  68,  90  K  W.  1019)  and  others  by  the  trial 
courts.  Beliance  is  placed  upon  certain  statements  in  Pome- 
roy^s  Equity  Jurisprudence  and  a  large  number  of  cases  are 
cited  by  appellant  in  support  of  the  contention.  While  cer- 
tain general  language  used  by  Mr.  Pomeroy  might  be  held, 
when  considered  in  the  abstract,  to  support  in  some  degree 
the  appellant's  contention,  when  construed  with  other  parts 
of  the  learned  author's  work  it  will  be  found  to  except  cases 
like  the  one  at  bar.  It  is  true  that  in  discussing  the  third 
and  fourth  classifications  heretofore  referred  to,  Professor 
Pomeroy  (1  Eq.  Jur.  3d  ed.  §  268)  uses  the  following  very 
broad,  general  language,  quoted  in  appellant's  brief: 

"From  a  careful  comparison  of  the  actual  decisions  .  .  • 
and  which  are  quoted  under  the  foregoing  paragraphs,  the 
foDowing  propositions  are  submitted  as  established  by  prin- 
ciple and  by  authority,  and  as  constituting  settled  rules  con- 
cerning this  branch  of  the  equitable  jurisdiction.  In  that 
particular  family  of  suits,  whether  brought  on  behalf  of  a 
numerous  body  against  a  single  party,  or  by  a  single  party 
against  a  numerous  body,  which  are  strictly  and  technically 
*bills  of  peace,'  in  order  that  a  court  of  equity  may  grant  the 
relief  and  thus  exercise  its  jurisdiction  on  the  ground  of 
preventing  a  multiplicity  of  suits,  there  does  and  must  exist 
among  the  individuals  composing  the  numerous  body,  or  be- 
tween each  of  them  and  their  single  adversary,  a  common 
right,  a  community  of  interest  in  the  subject  matter  of  the 
controversy,  or  a  common  title  from  which  all  their  separate 
claims  and  all  the  questions  at  issue  arise.  It  is  not  enough 
that,  the  claims  of  each  individual  being  separate  and  dis- 
tinct, there  is  a  community  of  interest  merely  in  the  question 
of  law  or  of  fact  involved  or  in  the  kind  and  form  of  remedy 
demanded  and  obtained  by  or  against  each  individual." 

It  will  be  seen  that  in  this  quotation  from  Pomeroy,  giving 
it  its  broadest  scope,  there  must  be  a  community  of  interest 
in  the  subject  matter  of  the  controversy  or  a  common  title 
from  which  all  the  separate  claims  and  all  the  questions  at 
issue  arise.  Even  this  broad  language  does  not  bring  the 
plaintiff's  case  within  it.     Besides,  the  language  of  the  first 
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part  of  the  quotation  is  limited  by  other  parts  of  the  work, 
where  it  is  said  that  it  is  not  enough  that  the  claims  of  each 
be  separate  and  distinct — there  must  also  be  a  community 
of  interest  in  the  questions  of  law  and  fact  And  in  his 
last  edition  (sec.  251^,  3d  ed.)  Mr.  Pomeroy  further  em- 
phasizes this  exception  to  the  general  rule  stated.  Moreover, 
the  broad  rule  laid  down  by  Pomeroy  is  criticised  in  Turner 
V.  MohUe,  135  Ala.  73,  33  South.  132,  and  Trtbette  v.  lU. 
Cent  R,  Co.  70  Miss.  182,  12  South.  32.  But  the  case 
at  bar  may  be  brought  within  the  exceptions  to  the  g^ieral 
rule  recognized  by  Mr.  Pomeroy.  Here  there  is  no  such 
community  of  interest  in  the  subject  matter  as  is  recog- 
nized by  Pomeroy  or  a  common  title  from  which  all  the 
separate  claims  and  all  the  questions  at  issue  arise.  Each 
defendant  claims  a  separate  and  distinct  tract  of  land  from 
all  others,  and  the  subject  matter  of  his  controversy  is 
separate  and  distinct  from  the  subject  matter  of  every  other 
defendant  Nor  does  his  right  to  recover  depend  upon  a 
common  title,  from  which  all  the  questions  at  issue  arise. 
Even  assuming  that  each  defendant  claims  through  Muza, 
he  is  obliged  to  establish  his  right  and  title  through  him- 
self and  intervening  grantors  to  Muza  and  tack  his  ad- 
verse possession,  and  the  fact  that  one  or  several  defend- 
ants failed  to  make  title  by  adverse  possession  to  a  sepa- 
rate and  distinct  tract  would  not  necessarily  establish  that 
others  could  not  make  title  as  to  other  separate  tracts,  even 
thouirh  it  be  admitted  Muza's  possession  was  a  conmion  item 
in  the  proof.  The  questions  of  law  and  fact  and  the  commil- 
iiity  of  interest  are  not  the  same  so  as  to  bring  the  case  even 
within  the  broad  principle  laid  down  by  Pomeroy  in  his 
statement  of  a  general  rule.  Perhaps  the  broadest  language 
of  Pomeroy,  quoted  from  at  length  in  appellant^s  brief,  will 
be  found  in  1  Ponu  Eq.  Jur.  §  269.  But  even  this  language, 
in  the  light  of  other  parts  of  the  work,  must  be  regarded  as 
stating  a  rule  not  applicable  to  the  case  before  us,  and,  as  it 
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was  intended  by  the  author,  must  be  read  in  the  light  of  ad- 
judicated cases.  The  effect  to  be  given  this  language,  in  an 
effort  to  state  a  general  rule  applicable  to  certain  cases,  is 
explained  in  a  note  to  sec  251^  in  the  last  edition  of  Mr* 
Pomeroy's  valuable  work.  He  there  reviews  the  case  of 
Twmer  v.  Mobile,  135  Ala,  73,  33  South.  132,  and  shows 
that  the  rule  is  not  applicable  to  ejectment  actions  where  each 
action  is  based  upon  a  separate  tort  for  a  distinct  tract  of 
land,  since  the  determination  of  one  of  such  actions  does  not 
necessarily  establish  or  defeat  the  right  of  recovery  in  the 
others.  It  is  true  that  it  is  not  easy  to  reconcile  all  the  judi- 
cial dicta  upon  the  subject  Many  cases  may  be  found,  some 
of  which  are  cited  by  counsel  for  appellant,  which  tend  to 
support  the  general  proposition  contended  for  by  appellant 
But  a  careful  examination  of  them  will  show  that  they  are 
quite  dissimilar  in  their  facts  to  the  case  before  us.  It  is 
sufficient  to  say  that  we  have  found  no  case  where  equity  took 
jurisdiction  upon  a  state  of  facts  similar  to  those  stated  in 
the  complaint  here. 

We  have  examined  the  numerous  authorities  cited  by  ap- 
pellant's counsel,  but  time  will  not  permit  a  discussion  of 
them.  Many  of  them  are  cases  coming  within  the  principles 
of  bills  of  peace,  and  some  fall  under  distinct  heads  of  equity 
jurisdiction,  other  than  to  avoid  a  multiplicity  of  suits. 
Some  of  these  cases  are  reviewed  in  a  very  able  opinion  in 
Hale  t\  Allinson,  188  U.  S.  56,  23  Sup.  Ct  244,  also  relied 
upon  by  appellant.  This  was  an  action  by  a  receiver  against 
several  stockholders,  where  it  was  claimed  that  the  cause  of 
action  against  each  stockholder  was  the  same.  The  court, 
quoting  and  approving  the  language  of  another  court,  said 
(188  U.  S.  79,  23  Sup.  Ct  253) : 

"The  receiver's  cause  of  action  against  each  defendant  is, 
no  doubt,  similar  to  his  cause  of  action  against  every  other, 
but  this  is  only  part  of  the  matter.  The  real  issue,  the  actual 
dispute,  can  only  be  known  after  each  defendant  has  set  up 
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his  defense,  and  defenses  may  vary  so  widely  that  no  two 
controversies  may  be  exactly  or  even  nearly  alike.  If,  as 
is  sure  to  happen,  differing  defenses  are  put  in  by  different 
defendants,  the  bill  evidently  becomes  a  single  proceeding 
only  in  name.  In  reality  it  is  a  congeries  of  suits  with  little 
relation  to  each  other,  except  that  there  is  a  common  plaintiff, 
who  has  similar  claims  against  many  persons." 

The  subject  matter  of  each  ejectment  suit  is  not  the  evi- 
dence of  title  to  the  land  embraced  in  the  suit,  but  is  entirely 
separate  and  distinct  from  every  other  ejectment  action  re- 
specting other  separate  and  distinct  tracts  of  land.  The  com- 
plaint in  the  instant  action  shows  separate  and  distinct  sub- 
ject matters,  and  the  subject  matter  of  each  ejectment  suit  is 
not  the  evidence  or  any  item  of  evidence  by  which  the  defend- 
ant attempts  to  prove  his  title,  but  the  particular  tract  of 
land  claimed  and  the  distinct  tort  by  which  it  is  claimed  he 
wrongfully  withholds  it,  together  with  the  alleged  title  of  the 
plaintiff.  The  subject  matter  of  each  ejectment  action  must 
be  determined  from  the  pleadings  in  each  action.  Nor  are  the 
issues  the  same,  as  appears  from  the  complaint  It  avers  that 
each  defendant  claims  a  separate  and  distinct  tract,  that  it  is 
claimed  Muza  took  possession  in  1872,  and  that  each  defend- 
ant claims  under  Muza  or  some  grantee  or  successor  of  Muza, 
presumably  of  different  parcels  and  at  different  times  after 
1872;  so  the  extent  of  Muza's  holding,  as  well  as  the  ex- 
tent of  his  entry,  is  at  issue  in  each  ejectment  action. 
Now,  since  each  defendant  claims  a  separate  and  distinct 
tract  through  Muza  or  some  grantee  or  successor  of  Muza, 
it  is  manifest  that  the  claim  of  adverse  possession  and  con- 
tinuity of  holding  of  each  defendant  as  to  his  separate  tract 
under  the  allegations  of  the  complaint  is  separate  and  dis- 
tinct, and  the  establishment  of  title  or  want  of  title  in  one 
defendant  by  adverse  possession  does  not  necessarily  settle 
the  question  of  other  defendants'  rights.  The  issues,  there- 
fore, are  not  the  same,  even  if  it  is  admitted  that  one  item 
in  the  proof  be  the  same  in  all  the  actions,  to  say  nothing  of 
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the  issues  to  be  tried  in  each  action  in  case  plaintiff  pTevails 
respecting  improvements  made  in  good  faith  while  each  de- 
fendant held  adversely.  The  eighty-four  ejectment  actions 
are  a  bundle  of  separate  suits.  1  Pom.  Eq.  Jur.  (3d  ed.) 
§  251i,  and  note;  Hale  v.  AlUnson,  188  U.  S.  66,  23  Sup. 
Ct  244.  A  multiplicity  of  suits  does  not  mean  a  multitude 
of  suits,  as  said  in  Johnson  v.  Swa/nke,  128  Wis.  68,  77, 107 
K  W.  484: 

"There  is  nothing  alleged  which  can  bring  the  case  under 
that  head  of  equity  relating  to  the  prevention  of  a  multiplio- 
ity  of  suits.  That  does  not  apply  merely  because  each  of 
several  parties  jointly  and  severally  liable  may  be  indepaid- 
ently  sued.  It  applies  where  one  party  may  be  sued  several 
times  in  relation  to  the  same  subject  matter  in  its  entirety, 
or  in  respect  to  some  element  or  elements  thereof." 

The  statutes  of  this  state  secure  to  a  person  in  possession 
of  land  two  jury  trials.  It  does  not  appear  from  the  com- 
plaint that  two  trials  were  ever  had  in  any  case  against  any 
party  claiming  to  hold  under  Muza,  not  even  in  the  Budzisz 
Case,  referred  to  and  relied  upon  by  appellant.  115  Wis. 
68,  90  N.  W.  1019.  In  the  Budzisz  Case  the  defendant  re- 
covered below,  and  judgment  was  ordered  by  this  court  for 
plaintiff  on  the  ground  that  the  evidence  conclusively  estab- 
lished that  defendants  made  no  title  to  the  tract  or  part  of  the 
island  claimed  by  them.  This,  however,  does  not  establish 
that  the  defendants  might  not  on  other  evidence  recover  upon 
a  new  trial.  Much  less  is  it  conclusive  upon  the  rights  of 
other  defendants  claiming  other  separate  and  distinct  tracts 
of  the  island.  Nor  do  we  see  why  the  defendants  should  be 
precluded  from  making  title  to  their  respective  tracts  in  some 
other  way  than  through  Muza  by  the  mere  allegations  of  the 
complaint  to  the  effect  that  they  claim  through  him  in  an 
action  brought  for  the  purpose  of  sweeping  them  into  equity, 
and  thus  depriving  each  of  his  right  not  only  to  one  but  to 
two  jury  trials.     Upon  any  theory  of  the  facts  set  up  in  the 
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complaint  it  is  considered  that  equity  ought  not  to  take  juris- 
diction. Bai-nes  v.  Beloit,  19  Wis.  93 ;  Brown  v.  Colin,  88 
Wis.  627,  60  K  W.  826 ;  Johnson  v.  Swanke,  128  Wis.  68, 
107  N.  W.  481 ;  Turner  v.  Mobile,  135  Ala,  73,  33  South. 
132 ;  Whitehead  v.  Shaituch,  138  U.  S.  146,  11  Sup.  Ct 
276 ;  Phelps  v.  Harris,  51  Miss.  789 ;  Rogers  v.  Rogers,  17 
R.  I.  623,  24  Atl.  46 ;  Eughes  v.  Hannah,  39  Ela.  365,  22 
South.  613;  Thomas  v.  Council  Bluffs  C.  Co.  92  Fed.  422; 
Merrill  v.  LaJce,  16  Ohio,  373;  1  Pom.  Eq.  Jur.  (3d  ed.) 
§  177. 

As  has  often  been  said  by  this  and  other  courts,  it  is  dif- 
ficult to  lay  down  any  definite  rule  as  to  what  special  circum- 
stances will  enable  the  injured  party  to  invoke  the  jurisdic- 
tion of  a  court  of  equity.  Each  case  must  rest  m  a  large 
degree  upon  its  own  particular  facts.  As  said  in  Johnson  v. 
Swanke,  128  Wis.  68,  76,  107  N.  W.  483: 

"Manifestly,  whether  a  case  does  or  does  not  satisfy  the 
test  as  to  whether  equity  jurisdiction  should  be  afforded  is 
not  always  easy  to  determine.  It  must  often  be  a  matter  of 
judgment,  and  necessarily  so,  where  the  precedents  are  not 
suflSciently  clear  to  furnish  the  court  a  certain  guide.  In 
the  latter  situation  the  decision  of  the  trial  court  should  not 
be  disturbed  unless  manifestly  wrong.  Where  no  certain 
guide  exists  as  to  any  particular  situation,  by  way  of  the 
general  rule  illustrated  by  ;^recedents,  as  to  whether  it  should 
be  dealt  with  by  equity  jurisdiction,  the  matter  in  a  large  de- 
gree must  be  solved  by  the  exercise  of  judicial  discretioxL" 

The  court  below  refused  to  exercise  its  equitable  jurisdic- 
tion and  sustained  the  demurrer,  and  we  cannot  say  that  in 
the  light  of  the  authorities  its  judgment  should  be  disturbed. 

By  the  Court. — The  order  appealed  from  is  affirmed. 

Marshall,  J.  (dissenting) .  It  seems  best  to  write  briefly 
in  this  case,  stating,  without  extended  discussion  or  citation 
of  authorities,  what,  to  my  mind,  are  principles  firmly  in- 
trenched in  the  jurisprudence  of  this  state  and  govern  this 
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case;  principles  which  are  important  and  have  been  worked 
out  so  carefully  and  stated  so  considerately  and  repeatedly 
that  it  would  be  a  misfortune  to  have  any  of  them  overlooked 
or  given  such  little  significance  as  to  create  'doubt  in  a  field 
where  so  much  has  been  done  to  render  the  law  easily  under- 
stood- 

In  determining  whether  a  complaint  states  a  good  cause 
of  action  in  equity,  the  paramoimt  inquiry  is :  Does  it  on  the 
whole  come  imder  one  of  the  established  heads  of  equity 
jurisprudence?  The  prevention  of  a  multiplicity  of  suits 
is  one  of  such  heads. 

When  the  paramount  inquiry  mentioned  shall  have  been 
solved  in  favor  of  a  pleading,  the  next  important  inquiry 
is  whether  the  pleader  has  been  successful  in  his  efforts  to 
state  a  cause  of  action  under  the  head  selected  with  sufficient 
clearness  to  warrant  equity  jurisdiction  in  dealing  with  the 
matter. 

The  pleader  in  the  case  in  hand  unquestionably  chose  one 
of  the  recognized  heads  of  equity  jurisprudence  as  fitting  the 
situation  he  desired  to  bring  to  the  attention  of  the  court 
There  were  a  very  large  number  of  pending  suits  and  situa- 
tions forming  separate  and  sufficient  grounds  for  judicial  in- 
terference. The  situation  in  that  regard  was  one  of  the  most 
distressing  from  the  standpoint  of  the  plaintiff  and  the  ju- 
dicial forum  having  to  deal  therewith  that  was  ever  presented 
for  judicial  consideration. 

Where  it  is  desired  to  prevent  a  multiplicity  of  suits  the 
fact  that  many  or  all  of  them,  if  treated  separately,  would 
necessarily  be  legal  actions  each  involving  the  constitutional 
right  of  a  separate  trial  by  jury,  is,  of  itself,  not  necessarily 
material,  nor  is  the  fact  necessarily  material  that  in  many  of 
the  controversies  there  are  issues  not  common  to  others,  or 
that  the  parties  interested  in  some  of  the  issues  as  to  some 
controversies  are  not  interested  in  others,  or  that  the  contro- 
versy as  between  some  parties  in  some  or  many  respects  is  in- 
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dependent  of  the  controversy  as  between  others^  so  long  as 
they  all  originated  in  one  transaction  or  are  connected  with 
a  single  subject  matter,  either  directly  or  through  the  ques- 
tions involved.  • 

The  mere  fact  that  by  taking  the  multitude  of  controversies 
into  one  suit  a  very  complicated  matter  will  be  presented  is 
not,  of  itself,  a  fatal  objection  if,  notwithstanding  such  com- 
plexity, simplicity  is  produced  as  compared  with  a  multitude 
of  separate  actions  requiring  separate  trials,  each  requiring 
more  or  less  of  the  ground  traversed  at  great  expense  in  time 
and  money  in  one  to  be  again  traversed  in  each  of  the  others 
with  like  expenditures.  The  crowning  feature  of  equity  ju- 
risprudence is  its  competency  to  take  hold  of  a  multitude  of 
matters  involving  parties  however  numerous  and  interests 
however  diversified,  so  long  as  they  all  have  a  common  source 
or  are  connected  with  a  single  subject  mitter  either  directly 
or  substantially,  and  treat  all  the  issues  of  fact  and  law  com- 
mon to  the  many  controversies,  and  those  affecting  them  sep- 
arately in  an  aggregation  including  the  whole,  and  pronounce 
the  right  of  the  matter  as  to  each  of  the  parties  interested  in 
a  single  decree. 

No  common  title  as  to  one  entire  thing  or  community  of 
rights  in  such  thing,  each  party  being  interested  in  the  one 
particular  thing,  title,  or  right  to  be  settled  by  litigation,  is 
absolutely  essential  to  an  action  to  prevent  a  multiplicity  of 
suits.  It  is  sufiicient  if  there  are  sufficient  common  points 
as  to  title,  rights,  or  questions  of  law  or  fact  to  warrant  the 
court  in  the  particular  situation  in  opening  its  doors.  The 
claims  involved  may  be  separate  in  time,  and  the  relief  re- 
quired as  to  each  may  be  different  in  kind,  if  there  are  so 
many  common  points  of  dispute  that,  under  all  the  circum- 
stances, in  the  judgment  of  the  court,  justice  requires  the 
situation  to  be  dealt  with  as  an  entirety. 

Subject  to  the  principle  stated,  whether  a  particular  situa- 
tion is  one  proper  to  be  judicially  handled  in  equity  as  an 
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entirety  is  to  be  judged  by  its  own  particular  facts  unre- 
strained by  any  arbitrary  or  certain  rules.  The  scope  of  the 
judicial  view  in  reaching  a  conclusion  should  not  be  regarded 
as  limited  by  precedent.  The  principle  marks  the  bounda- 
ries. The  precedents  are  to  be  regarded  as  guides  but  not  as 
limitations.  Where  the  given  situation  is  clearly  within  the 
principles,  but  not  within  any  precedent  that  can  be  found, 
the  doors  of  equity  should  swing  open  and  a  new  precedent  be 
made,  illustrating  anew  the  crowning  merit  of  its  jurispru- 
dence and  its  capacity  to  expand  so  as  to  deal  with  all  new 
situations  as  they  arise. 

When  the  case  is  laid  under  an  established  head  of  equity 
jurisprudence,  as  that  to  prevent  a  multiplicity  of  suits,  and 
it  is  clear  that  such  multiplicity  exists,  and  there  are  numer- 
ous points  of  law  or  fact,  or  both,  involved,  or  title,  or  rights, 
or  subject  matters  rendering  the  numerous  separate  contro- 
versies parts  of  one  large  subject  matter,  regardless  of 
whether  several  or  all  of  the  numerous  matters  would,  sepa- 
rately treated,  judicially  form  separate  grounds  for  separate 
l.gal  actions  with  constitutional  incidents,  a  question  of  fact 
is  presented  as  to  whether  a  court  of  equity  ought  or  ought 
not  to  deal  with  the  situation  entire. 

When  a  point  is  reached  as  above  indicated  the  primary 
tribunal  has  a  pretty  wide  scope  within  which  to  exercise 
judgment  and  its  conclusion  should  not  be  disturbed  on  re- 
view unless  it  appears  to  be  clearly  wrong;  so  manifestly 
wrong  as  not  to  leave  any  substantial  doubt  on  the  question. 

The  last  foregoing  rule  does  not  apply  where  it  is  plain 
that  the  court  readied  its  conclusion  guided  by  mistaken  no- 
tions as  to  the  legal  principles  involved. 

Now  we  will  briefly  apply  the  principles  stated  to  the  com- 
plaint before  us. 

As  before  indicated,  the  complaint  shows  the  existence  of 
a  very  large  number  of  controversies  requiring  judicial  solu- 
tion. The  number  is  so  large  and  the  time  required  to  try 
Vol.  133  —  37 

Digitized  by  VjOOQ IC 


678        SUPREME  COURT  OF  WISCONSIN.      [Dec. 
Illinois  Steel  Ck).  v,  Schroeder,  133  Wis.  561. 

each  by  itself  so  great  that,  if  separate  trials  be  accorded, 
either  there  must  be  such  delay  in  the  final  determination  of 
all  the  litigation  as  to  render  .the  legal  remedy  very  ineffi- 
cient as  regards  the  plaintiff,  or  most  or  all  other  matters 
which  have  equal  claims  "with  the  particular  matter  to  be 
heard,  and  which  of  themselves  require  much,  if  not  most, 
of  the  time  of  the  court,  must  give  way,  to  the  prejudice  and 
perhaps  in  many  cases  practical  denial  of  justice.  The  ex- 
pense of  trying  one  or  more  subject  matters  separate  from  the 
rest  would  be  very  large  and  would  be  necessarily  repeated  as 
to  each  such  matter.  In  the  aggregate,  the  expense  would  be 
many  times  more  as  to  the  plaintiff  than  it  would  be  if  the 
entire  controversy  could  be  settled  in  one  action,  and  if  so 
settled  the  expense  as  to  each  defendant  would,  in  all  prob- 
ability, whether  he  prevailed  or  not,  be  very  much  less  than  in 
case  of  a  separate  trial  in  a  separate  action,  whether  he  pre- 
vailed or  not  Trials  relating  to  the  matters  involved,  of  the 
same  nature  as  each  of  those  which  would  be  required  if  the 
numerous  matters  were  tried  separately,  have  been  had  in 
the  past,  covering  a  period  of  many  years,  characterized  by 
many  appeals  to  this  court  without  any  material  progress 
having  been  made,  as  appears,. respecting  the  facts,  toward  a 
final  determination  of  the  entire  litigation. 

The  claim  of  the  appellant  primarily  and  in  its  general 
nature  as  to  each  defendant  is  the  same.  All  of  the  adverse 
claims  had  a  common  origin:  the  alleged  adverse  entry  and 
holding  of  the  entire  tract  of  land  by  Muza.  The  advierse 
claims  have  many  important  common  points  of  law  and  fact. 
The  claim  of  the  plaintiff  as  to  interruptions  of  the  adverse 
holding  by  Muza,  if  such  adverse  holding  ever  existed,  is  com- 
mon to  most,  if  not  all,  of  the  defendants.  The  dominant 
issues  characterized  by  the  most  serious  difficulties,  both  as  to 
the  law  and  the  facts,  relate  to  the  claimed  adverse  holding 
by  Muza,  and  the  litigation  in  that  regard  must  necessarily 
be  the  same  as  to  each,  or  nearly  so,  of  the  defendants. 
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Taking  the  situation  as  above  pictured,  and  the  picture,  we 
think,  is  inadequately  rather  than  over  drawn,  did  the  trial 
court  fail  in  the  exercise  of  judgment  ?  At  this  point  we  hesi- 
tate. Great  respect  should  be  entertained  here  for  the  deci- 
sion of  trial  courts  on  matters  of  fact.  It  should  stop,  at  least, 
very  little,  if  anyj  short  of  the  dignity  given  to  decisions  by 
juries.  Where  there  was  a  mistake  as  to  legal  guidance  the 
matter  must  be  treated  here  substantially  as  a  court  of  orig- 
inal jurisdiction  or  sent  back  for  retrial  in  the  light  of 
correct  legal  principles. 

While  it  is  very  difficult  to  see  how  the  trial  court  reached 
the  conclusion  complained  of,  it  seems  there  is  reasonable 
doubt  on  the  question ;  yet  the  case  is  so  near  the  boundary 
line  between  reasonable  doubt  and  absence  of  it  as  to  cause 
hesitation.  There  is  good  ground  for  belief  that  the  trial 
court  reached  its  conclusion  by  mistake  of  law.  That  belief 
may  well  be  acted  upon  and  probably  ought  to  be.  To  our 
minds,  assuming  as  we  may  fairly  do  that  the  prevailing 
party  below  contended  there  as  to  the  law  the  same  as  here, 
it  may  well  be  that  important  legal  principles  were  wholly 
overlooked  or  not  adequately  appreciated,  and  the  decision 
complained  of  was  the  result  In  our  judgment,  a  court  of 
equity  ought,  on  the  facts  stated,  to  open  its  doors  and  put  its 
strong  arms  around  the  entire  situation  involving  all  the  nu- 
merous separate  minor  controversies  mentioned  in  the  com- 
plaint, and  settle  the  same  in  one  trial  and  by  one  judgment. 

To  that  end  it  seems  the  order  appealed  from  should  be 
reversed  and  the  cause  remanded  with  proper  directions. 

A  few  words  seem  to  be  advisable  directed  specially  to  the 
opinion  of  the  court  to  the  end  that  if  it  be  wrong  the  effect 
"  as  regards  future  cases  may  be  minimized. 

As  I  understand  it,  the  discussion  includes  much  that  is 
not  matter  of  decision.  The  conclusion  upon  which  the  final 
decision  rests,  I  take  it,  is  found  in  the  concluding  para- 
graphs, in  which  the  rule  of  Johnson  v,  Swanhe,  128  Wis.  68, 


Digitized  by  VjOOQ IC 


680         SUPREME  COUET  OF  WISCONSIN.      [Dec. 
Illinois  Steel  Co.  v.  Schroeder,  133  Wis.  661. 

107  K  W.  481,  is  adopted.  The  difficulty  is  that  the  ques- 
tion of  whether  the  court  below  decided  the  matter  guided  by 
proper  rules  of  law  was  overlooked.  It  is  well,  as  it  seems, 
it  is  held  that  upon  the  facts  it  was  for  the  trial  court  to  de- 
termine by  the  exercise  of  judgment  whether  equity  juris- 
diction should  be  exercised  or  not 

The  reference  to  the  language  in  Johnson  v.  SwanTce,  as 
if  it  negatived  the  idea  that  when  one  person  has  a  cause  of 
action  against  each  of  several  he  cannot  under  any  circum- 
stances sue  all  in  one  action  in  equity  and  thereby  prevent  a 
multiplicity  of  suits,  is  quite  misleading.  It  is  not  supposed 
any  member  of  the  court  thought  the  language  quoted  from 
the  Johnson  Case  in  the  court's  opinion  here  would  be  re- 
garded as  holding  that  one  cannot  sue  all  of  a  class  as  well 
as  a  class  or  any  one  of  them  in  behalf  of  all  sue  one  in  a 
proper  case  for  the  prevention  of  a  multiplicity  of  suits. 
The  contrary  would  be  out  of  harmony  with  the  most  familiar 
of  elementary  principles  in  equity.  1  Pom.  Eq.  Jur.  (3d 
ed.)  §  251.  It  is  there  said,  the  prime  essential  in  each  case 
is  that  "there  must  be  some  common  relation,  some  common 
interest,  some  common  question,"  but  not  necessarily  any 
relation  between  the  individual  members  of  the  class  and 
their  common  adversary  "constituting  privity"  as  that  term 
is  ordinarily  understood.  In  view  of  the  quoted  language 
and  the  following,  in  the  summing  up  of  the  matter  after 
reviewing  a  multitude  of  authorities,  "the  jurisdiction  has 
been  exercised  in  a  great  variety  of  cases  where  the  individ- 
ual claimants  were  completely  separate  and  distinct,  and  the 
only  community  of  interest  among  them  was  in  the  question 
at  issue  and  perhaps  in  the  kind  of  relief  '^  (1  Pom.  Eq.  Jur. 
§  269),  it  hardly  can  be  said  that  the  complaint  in  hand  is 
not  supported  by  Pomeroy  to  the  extent  of  presenting  a 
question  of  fact  as  to  whether  equity  should  open  its  doors  or 
not 

I  take  issue  most  decidedly  with  the  statement  of  my  breth- 
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ren  that  portions  of  the  text  in  Pomeroy  are  inconsistent  with 
that  in  sees.  268  and  269.  All  seem  to  be  in  perfect  harmony 
when  one  keeps  in  mind  the  author's  division  of  situations 
into  four  classes,  his  presentation  of  diverse  views  of  courts, 
with  some  of  which  he  does  not  agree,  and  his  final  summing 
up  in  the  sections  referred  to  as  to  the  particular  class  of 
circumstances  to  which  the  instance  in  hand  belongs. 

I  would  not  discredit,  as  it  seems  the  opinion  of  the  court 
does,  the  views  of  so  eminent  an  author  as  Professor  Pomeroy 
expressed  in  the  sections  above  referred  to,  by  quoting  from 
a  court,  w^hich,  though  of  high  repute,  is  without  special 
prominence  in  the  field  of  equity  jurisprudence,  since  our 
own  court  has  gone  quite  as  far  as  the  author  suggests,  and 
the  criticised  language  has  been  quoted  with  approval  by  the 
supreme  court  of  the  United  States  and  most  of  the  courts  of 
this  country.  An  examination  of  the  note  to  sec.  269  afore- 
said shows  that  one  can  almost  call  the  roll  of  the  federal  and 
state  courts  on  the  subject.  In  Hale  v.  Allinson,  188  U.  S. 
56,  23  Sup.  Ct.  244,  it  was  said: 

*^We  are  not  disposed  to  deny  that  jurisdiction  on  the 
ground  of  preventing  a  multiplicity  of  suits  may  be  exercised 
in  nxany  cases  on  behalf  of  a  single  complainant  against  a 
number  of  defendants,  although  there  is  no  common  title  or 
community  of  rights  or  interest  in  the  subject  matter  among 
such  defendants,  but  where  there  is  a  community  of  interest 
among  them  in.  the  questions  of  law  and  fact  involved  in  the 
general  controversy." 

Is  it  not  a  mistake  to  say  that  according  to  Pomeroy  there 
must  be  some  community  of  interest  in  the  subject  matter, 
or  community  of  title  from  which  all  the  claimjs  arise,  in  view 
of  the  quoted  language? 

From  the  rules  we  have  stated,  which  are  fully  sanctioned 
by  the  authorities,  the  fact  that  in  each  of  the  minor  contro- 
versies here  there  may  be  an  issue  as  to  betterments  requiring 
substantially  independent  consideration,  also  an  issue  as  to 
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continuity  of  possession  after  Muza's  possession  terminated, 
does  not  preclude  the  exercise  of  equity  jurisdiction.  Such 
diversity  of  issues  and  questions  is  common  in  equity  cases. 

SiEBEOKER,  J.    I  concur  in  the  opinion  of  Mabshali^,  J, 
A  motion  for  a  rehearing  was  denied  December  13,  1907. 


Beiokneb  and  another,  Appellants,  vs.  Kopmbieb,  Re- 
spondent. 

Beptemher  J^^Decemher  IS,  1907. 

Justices*  courts:  Appeals:  Failure  to  bring  cause  to  trial:  Dismissal 
of  appeal:  Discretion:  Pleading:  Demurrer  after  appeal  taken: 
Husband  and  wife:  Joint  injuries:  Joinder  of  causes  of  action: 
Automobiles. 

1.  VHiere  a  return  on  appeal  from  a  Justice's  court  was  filed  in  the 

circuit  court  and  the  cause  was  not  brought  to  a  hearing  at 
the  two  succeeding  terms,  at  one  of  which  no  jury  was  called, 
the  entry  of  an  order  at  the  next  succeeding  term  that  the 
cause  stand  for  trial  at  the  then  instant  term,  in  view  of  sec. 
2831,  Stats.  (1898),  is  held  to  have  been  within  the  discretion 
of  the  circuit  court 

2.  In  such  case  it  is  held  that  the  circuit  court  properly  allowed  d& 

fendant  to  interpose  a  demurrer  substantially  like  one  that  had 
been  filed  in  the  justice's  court  and  overruled. 

3.  Plaintiffs,  husband  and  wife,  were  injured  by*  an  automobile 

operated  by  defendant  and  brought  an  action  in  favor  of  both, 
alleging  separate  causes  of  action  for  the  injuries  each  sus- 
tained. Held^  that  a  demurrer  on  the  grounds  that  several 
causes  of  action  were  improperly  united  and  that  there  was  a 
defect  and  misjoinder  of  parties  plaintiff  was  properly  sus- 
tained. 

.Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.    Affirmed. 
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It  appears  from  the  record  that  the  plaintiffs  are  husband 
and  wife;  that  September  25,  1905,  as  they  were  about  to 
cross  Grand  avenue  in  Milwaukee,  the  wife  was  struck  by 
an  automobile  owned  and  then  operated  by  the  defendant, 
and  injured;  that  the  plaintiffs  thereupon  commenced  this 
action  in  a  justice's  court  in  favor  of  both  plaintiffs  to  recover 
damages  for  the  injuries  sustained ;  that  the  complaint  filed 
therein  alleged  one  cause  of  action  in  favor  of  the  plaintiff 
Mary  and  against  the  defendant,  claiming  $100  damages 
therefor,  and  another  and  separate  cause  of  action  in  favor 
of  the  plaintiff  William  and  against  the  defendant,  claim- 
ing $100  damages  therefor.  To  such  complaint  the  defend- 
ant demurred  on  the  grounds:  (1)  That  the  court  had  no 
jurisdiction  of  the  subject  matter;  (2)  that  there  was  a  de- 
fect and  misjoinder  of  the  parties  plaintiff;  (3)  that  the 
several  causes  of  action  had  been  improperly  united ;  (4)  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  said  demurrer  was  overruled  by  the 
justice.  Thereupon  the  defendant  answered  by  way  of  ad- 
missions, denials,  and  counter  allegations,  including  contrib- 
utory negligence.  The  cause  being  tried  before  the  justice 
January  19,  1906,  at  the  dose  thereof  the  justice  found  in 
favor  of  the  plaintiffs  and  against  the  defendant,  and  asr 
sessed  WiZliam's  damages  at  $48.15  and  Mary^B  damages 
at  $75,  making  in  all  $123.15,  for  which  judgment  was  en- 
tered in  favor  of  the  plaintiffs  and  against  the  defendant  for 
the  amoufit  stated  and  $59.85  costs  and  disbursements.  On 
January  27,  1906,  the  defendant  appealed  from  said  judg- 
ment to  the  circuit  court,  and  the  papers  were  filed  therein 
February  15,  1906.  On  October  2,  1906,  the  plaintiffs  ob- 
tained an  order  to  show  cause,  based  upon  affidavits  and  the 
record,  why  the  appeal  should  not  be  dismissed  for  the  rea- 
son that  the  defendant  had  failed  to  bring  said  cause  to 
trial  or  hearing  either  at  the  April  or  July  term  of  the  circuit 
court.     The  defendant  answered  said  order  to  show  cause 
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to  the  effect  that  he  attempted  to  bring  the  cause  to  a  hearing 
July  5,  1906,  by  having  his  answer  withdrawn  and  his  de- 
murrer reinstated,  but  was  prevented  from  doing  bo  by  the 
sudden  and  unexpected  adjournment  of  the  court;  that  for 
two  and  one-half  months  prior  to  October,  1906,  the  defend- 
ant's attorney  waa  prevented  from  bringing  the  cause  to  a 
hearing  by  continued  and  serious  illness  and  subsequent 
death  in  his  family;  that  by  inadvertence  and  oversight  the 
cause  was  not  brought  to  a  hearing  in  July,  1906 ;  that  no 
jury  was  called  for  that  July  term-  On  October  22,  1906, 
the  circuit  court  denied  the  application  to  dismiss  the  appeal 
and  ordered  the  defendant  to  pay  the  attorneys  for  the  plaint- 
iffs $5  costs  of  motion,  and  upon  payment  thereof  the  cause 
was  ordered  to  stand  for  trial  in  its  regular  order  upon  the 
then  October,  1906,  term,  and  further  ordered  that  the  de- 
fendant have  leave  to  enter  a  demurrer  to  the  complaint 
within  ten  days  and  payment  of  costs.  Pursuant  to  the  leave 
so  given  the  defendant  put  in  a  demurrer  substantially  like 
the  one  filed  in  the  justice's  court,  except  that  it  is  more  spe- 
cific as  to  the  plaintiffs  being  husband  and  wife  and  each 
having  a  separate  and  distinct  cause  of  action.  On  November 
12,  1906,  the  circuit  court  ordered  that  such  demurrer  bo 
and  tbe  same  was  sustained,  on  the  ground  that  there  was  a 
defect  and  misjoinder  of  parties  plaintiff,  alleging  separate 
and  distinct  causes  of  action  in  favor  of  each,  and  also  on  the 
ground  that  several  causes  of  action  had  been  improperly 
united,  with  leave  to  the  plaintiffs  within  twenty  days  to 
serve  an  amended  complaint.  On  February  23,  1907,  the 
plaintiffs  having  failed  to  serve  such  amended  complaints  it 
was  adjudged  that  the  complaint  be  and  the  same  was  thereby 
dismissed,  with  $66.05  costs.  From  that  judgment  the 
plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  BurJce,  Alexander 
4?  Burke,  and  oral  argument  by  W.  E.  Burke. 

For  the  respondent  there  was  a  brief  by  Phil.  A.  Grau, 
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attorney,  and  Henry  Y.  Kane,  of  counsel,  and  oral  argument 
by  Mr.  Kane. 

The  following  opinion  was  filed  October  15,  1907: 

Cassoday,  C.  J.  1.  The  return  on  the  appeal  from- the 
justice  was  filed  in  the  circuit  court  February  15,  1906.  The 
cause  was  not  brought  to  a  hearing  in  the  circuit  court  dur- 
ing its  April  term  nor  July  term,  190G.  The  statute  declares 
that,  if  the  appeal  is  not  brouglit  "to  a  hearing  in  the  appel- 
late court  before  the  end  of  the  second  term  after  filing  the 
return  of  the  justice  therein,  such  court  shall  dismiss  the  ap- 
peal, unless  it  shall  continue  the  same  by  special  order  for 
cause  shown."  Sec.  3766,  Stats.  (ISOS).  In  construing 
the  language  thus  employed  this  court  has  held  that  "the 
power  to  so  continue  the  cause  may  be  exercised  after  the 
end  of  the  second  term."  ^y^litha'm  v.  Mappes,  89  Wis.  668, 
62  N.  W.  430.  In  reaching  such  conclusion  reference  is 
there  made  to  another  section  [sec.  2831]  of  the  statutes, 
which  provides  that,  except  as  otherwise  prescribed,  tho 
court  may,  in  its  discretion,  on  good  cause  shown,  allow  any 
proceeding  in  an  action  to  be  taken  after  the  time  limited  by 
statute  or  by  any  order  of  court  has  expired.  Here,  as  indi- 
cated in  the  foregoing  statement,  upon  cause  shown  by  tho 
defendant  and  upon  his  payment  of  costs  imposed,  the  trial 
court  refused  to  dismiss  the  appeal  and  ordered  the  cause 
to  stand  for  trial  at  the  then  1906  October  term.  We  cannot 
say  that  there  was  any  abuse  of  discretion  in  making  such 
order. 

2.  So  the  court,  upon  such  showing,  projx3rly  allowed  the 
defendant  to  put  in  a  demurrer  substantially  like  the  one  he 
had  filed  with  the  justice  who  had  overruled  the  same. 

3.  Error  is  assigned  because  the  trial  court  sustained  the 
demurrer  to  the  complaint.  As  indicated  in  the  statement 
the  plaintiffs  are  husband  and  wife.  The  complaint  states 
two  separate  causes  of  action:  one  for  personal  injury  to 
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the  wife,  and  the  other  for  damages  to  the  husband  as  a  re- 
sult of  such  injury.  The  trial  court  sustained  the  demurrer 
to  the  complaint  on  the  grounds  that  several  causes  of  action 
had  been  improperly  united  and  that  there  was  a  defect  and 
misjoinder  of  parties  plaintiff.  Counsel  contend  that  the 
right  to  join  such  two  causes  of  action  in  the  same  com- 
plaint is  expressly  given  by  the  section  of  the  statutes  which 
declares: 

*1n  any  action  by  husband  and  wife  to  recover  damages 
for  any  injury  to  the  person  of  the  wife  sustained  by  or 
through  the  act,  procurement  or  negligence  of  the  defendant, 
or  for  which  the  defendant  is  liable,  the  plaintiffs  may  claim 
in  the  complaint,  and  prove  and  recover,  all  the  damages 
sustained  by  both,  and  which  might  otherwise  be  recovered 
by  separate  actions.'^    Sec.  2680,  Stats.  (1898). 

This  section  must  ^Tbe  construed  as  a  continuation'*  of  the 
same  section  in  the  Revised  Statutes  of  1878,  and  not  as  a 
new  enactment  in  the  revision  of  1898.  Sec.  4985,  R.  S. 
1878  and  Stats.  1898.  So  construed  it  will  be  observed  that 
sec.  2680  relates  to  the  recovery  of  "damages  for  an  injury 
to  the  person  of  the  wife.*'  Such  "injury  to  the  person  of  the 
wife,*'  as  the  law  then  stood,  resulted  in  damages  to  the  hus- 
band for  loss  of  service  and  medical  attendance,  and  so  the 
section  provided  that  "all  the  damages  sustained  by  both" 
husband  and  wife  for  such  "injury  to  the  person  of  the  wife" 
might  be  recovered  in  the  same  action.  Numerous  cases  of 
that  kind  are  cited  in  Shanahan  v.  Madison,  57  Wis.  276, 
281, 16  N.  W.  154.  As  there  stated,  such  an  action  was  un- 
der the  control  of  the  husband,  and  the  damages  collected 
belonged  to  hims. 

Prior  to  1881  a  married  woman  was  authorized  to  "sue  in 
her  own  name,  and  shall  have  aU  the  remedies  of  an  un- 
married woman  in  regard  to  her  separate  property  or  busi- 
ness, and  to  recover  the  earnings  secured  to  her"  by  the  stat- 
utes then  in  force.    Sec  2346,  R  S.  1878.    That  section  was 
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amended  so  as  to  authorize  a  married  woman  to  'Turing  and 
maintain  an  action  in  her  own  name  for  any  injury  to  her  per- 
son or  character  the  same  as  if  she  were  sole,"  and  making 
any  judgment  recovered  in  such  action  her  "separate  prop- 
erty and  estate."  Ch.  99,  Laws  of  1881.  That  statute  has 
remained  in  force  ever  since.  Sec  2345,  Stats.  (1898). 
That  act  "took  from  the  husband  all  right  to  or  control  over 
such  action  and  all  right  to  or  interest  in  any  judgment  re- 
covered therein."  Shanahan  v.  Madison,  57  Wis.  276,  16 
N.  W.  154.  Under  it  this  court  held,  soon  after  its  enact- 
ment, that  "a  cause  of  action  for  an  injury  to  the  person  or 
character  of  a  married  woman  cannot  be  united  in  the  same 
complaint  with  a  cause  of  action  for  the  husband's  loss  of 
services  and  expenses  in  consequence  of  such  injury,  notr 
withstanding  the  action  is  brought  in  the  name  of  both  hus- 
band and  wife."  Id.  There  has  been  no  departure  in  this 
court  from  the  ruling  thus  made.  McLimans  v.  Lancaster, 
63  Wis.  596,  23  N.  W.  689 ;  Fife  v.  Oshlcosh,  89  Wis.  540, 
544,  545,  62  K  W.  541;  Sellech  v.  Jmesville,  104  Wis. 
670,  577,  80  N.  W.  944;  Oreen  v.  Nebagamain,  113  Wis. 
508,  515,  89  N.  W.  520 ;  Boyd  v.  Mui.  F.  Asso.  116  Wis. 
155,  176,  90  K  W.  1086,  94  N.  W.  171.  It  follows  that 
the  demurrer  to  the  complaint  was  properly  sustained. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  December  13,  1907.. 
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State  ex  bel.  Smythb,  Appellant,  vs.  Milwaukee  Inde- 
pendent Telephone  Company,  Respondent. 

Beptember  26— December  IS,  1901, 

Municipal  corporations:  Ordinances:  Franchises:  Ouster:  Police  reg- 
ulations: Telephone  companies:  Exercise  of  franchises:  Estop- 
pel: Quo  warranto:  Statutes:  Construction:  "Person:'*  Plead- 
ing: Parties. 

1.  An  ordinance  of  a  municipal  corporation  provided,  among  other 
things,  that  the  defendant  was  thereby  authorized  and  permit- 
ted to  construct,  maintain,  and  operate  a  public  telephone  ex- 
change and  system  in  the  city,  and  for  that  purpose  was  au- 
thorized and  empowered  to  enter  in  and  upon  the  streets,  ave- 
nues, alleys,  and  other  public  grounds  and  ways  within  the  city 
for  the  purpose  of  erecting,  maintaining,  and  operating  such 
telephone  system.  The  ordinance  also  contained  many  provi- 
sions which  embodied  conditions  and  agreements  respecting  the 
exercise  of  franchises  and  public  functions,  among  which  were 
those  establishing  a  schedule  of  rates  to  be  charged  for  serv- 
ices rendered;  those  requiring  the  payment  of  a  portion  of  its 
earnings  above  a  specified  amount  as  a  revenue  to  the  city;  the 
payment  to  its  patrons  of  rebates  out  of  Its  earnings  in  excess 
of  certain  amounts;  the  payment  of  the  expenses  of  legal  pro- 
ceedings in  actions  by  parties  other  than  the  company  for  the 
enforcement  of  the  ordinance;  the  furnishing  of  telephones  to 
the  city  free  of  charge;  obligating  the  company  to  connect  Its 
system  with  long-distance  systems  operating  in  the  city;  re- 
quiring the  company  to  employ  none  but  union  laborers  in  good 
standing  in  trade  organizations  and  to  pay  such  employees  the 
wage  scale  of  their  respective  organizations;  and  providing 
that  the  proposed  telephone  system  and  property  connected 
therewith  should  be  transferred  to  the  city  upon  written  notice 
and  prescribed  conditions.    Held: 

(1)  The  ordinance  attempted  to  grant  the  right  to  exercise 
privileges,  franchises,  and  public  functions  and  to  deal  with 
powers  wholly  outside  the  city's  field  of  police  regulation. 

(2)  The  provisions  of  the  ordinance  transgressed  the  power 
committed  to  the  city  to  regulate  the  manner  in  which  a  tele- 
phone company  might  use  and  occupy  the  city  streets  and  other 
public  places. 

(3)  The  ordinance  was  an  exercise  by  the  city  of  legislative 
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functions  not  delegated  to  it,  which  rendered  it  void  and  inef- 
fectual. 

(4)  The  rights  and  privileges  attempted  to  be  conferred  per- 
tain to  a  class  of  powers  which  are  public  in  their  nature  and 
which  do  not  belong  of  common  right  to  persons  generally,  are 
Buch  as  can  only  be  exercised  under  authority  from  the  state, 
and  which  when  so  granted  constitute  property,  the  title  to 
which  is  in  the  grantee. 

2.  Defendant,  organized  under  the  laws  of  Wisconsin  for  the  pur- 

pose of  conducting  a  telephone  business,  having  the  right  under 
sec.  1778,  Stats.  (1898),  to  occupy  streets  of  a  city  for  main- 
taining and  operating  such  business,  in  accordance  with  the 
provisions  of  a  municipal  ordinance  attempting  to  confer  upon 
defendant  the  right  to  conduct  its  business,  but  which  added 
nothing  to  the  powers  and  privileges  conferred  by  the  general 
laws  of  the  state,  filed  with  the  city  clerk  a  written  acceptance 
of  such  ordinance  and  treated  it  as  valid.  The  ordinance  was 
void  as  an  attempt  to  grant  privileges,  franchises,  and  public 
functions  contrary  to  law,  and  vested  no  right  in  defendant  to 
their  exercise.  HcZcf,  that  such  written  acceptance  constituted 
an  exercise  of  the  franchises  so  attempted  to  be  conferred, 
operated  in  law  to  place  defendant  in  the  position  of  actually 
exercising  such  rights  and  powers,  and  estopped  it  to  deny  such 
exercise. 

3.  In  such  case  a  complaint  alleging  such  ordinance  and  such  ac- 

ceptance states  facts  sufficient  to  charge  the  defendant  with 
having  usurped  and  unlawfully  exercised  the  powers,  fran- 
chises, and  public  functions  of  the  state,  and  hence,  under 
sec.  3466,  Stats.  (1898),  the  remedy  of  quo  warranto  is  appro- 
priate to  oust  defendant  from  their  exercise. 

4.  A  corporation  exercising  privileges,  franchises,  and  public  func- 

tions under  an  invalid  municipal  ordinance  attempting  to  con- 
fer such  rights  is  a  "person"  within  the  calls  of  sec.  3466, 
Stats.  (1898),  authorizing  Judgment  of  ouster  against  any  per- 
son exercising  a  franchise  without  warrant  in  the  law. 

5.  In  an  action  of  quo  warranto  to  oust  a  corporation  from  the  ex- 

ercise of  privileges,  franchises,  and  public  functions  under  an 
invalid  municipal  ordinance  attempting  to  confer  such  rights, 
the  complaint  alleged  that  the  relator  was  a  resident,  elector, 
and  taxpayer  of  the  city  and  that  on  due  application  the  attor- 
ney general  had  refused  to  act.  It  also  appeared  that  the  city 
might  become  involved  in  the  expenditure  of  money  on  account 
of  the  ordinance.  Held,  that  the  right  of  relator  to  institute 
the  action  sufficiently  appeared. 
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AppEAi,  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  J.  C.  Ltjdwig,  Circuit  Judge.    Reversed. 

This  is  an  action  by  the  state  of  Wisconsin  on  the  relation 
of  Ernest  E.  Smythe  to  oust  the  defendant  from  exercising 
certain  franchises  and  privileges.  The  relator  is  a  resident, 
elector,  and  taxpayer  of  the  city  of  Milwaukee.  The  de- 
fendant is  a  corporation  organized  under  ch.  86,  Stats. 
(1898),  and  has  for  one  of  its  purposes  the  construction, 
maintenance,  and  operation  of  a  public  telephone  exchange 
and  system  in  the  city  of  Milwaukee.  On  April  30,  1906, 
the  Milwaukee  Telephone  Company,  the  defendant^  applied 
to  the  city  for  an  ordinance  granting  it  the  right  to  conduct 
a  telephone  business  in  the  city  of  Milwaukee.  Accompany- 
ing the  application  was  a  proposed  ordinance.  The  proposed 
ordinance  was  amended  by  the  council  in  accord  with  the  rec- 
ommendations of  the  council  committee  and  independently 
thereof,  and  as  so  amended  was  passed  by  the  council  by  a 
vote  of  45  to  1.  The  complaint  alleges  that  the  city  of  Mil- 
waukee granted  to  the  defendant  franchises  and  public  privi- 
leges and  that  the  defendant  now  holds  and  exercises  the 
powers  so  granted  by  this  ordinance;  that  the  city  had  no 
power  or  authority  to  confer  the  rights,  privileges,  and  fran- 
chises attempted  to  be  granted  by  this  ordinance  upon  the 
defendant,  and  that  under  this  attempted  and  pretended 
grant  the  defendant  haa  no  right  to  exercise  and  hold  the 
same,  and  that  the  relator  has  applied  to  the  attorney  general 
of  the  state  to  bring  this  action  and  the  attorney  general  has 
refused  to  act. 

The  ordinance,  among  other  things,  provided  as  follows: 
Authority  and  power  is  conferred  upon  the  telephone  com- 
pany to  enter  in  and  upon  the  streets,  alleys,  avenues,  and 
other  public  grounds  and  the  rivers  and  their  branches  within 
the  city  for  the  purpose  of  erecting,  maintaining,  and  operat- 
ing the  telephone  system,  and  to  lay  conduits  for  wires  and 
cables  and  to  erect  poles  and  to  place  wires  thereon  for 
building,  maintaining,  and  operating  a  telephone  system  in 
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the  city.  The  company  is  required  to  use  the  latest  and 
raost  approved  apparatus  and  to  place  conduits  within  cer- 
tain territory.  The  city  is  to  have  the  use  of  certain 
cross-arms  on  the  poles  and  to  a  duct  in  the  conduit  for 
its  telegraph  and  telephone  wires.  The  company  is  re- 
■quired  to  keep  its  books  and  records  and  to  maintain  its 
headquarters  and  offices  in  the  city  of  Milwaukee,  and  to 
allow  examination  and  inspection  of  its  books  for  the  purpose 
of  determining  its  taxable  value.  The  telephone  company 
is  required  to  pay  certain  percentages  of  its  gross  annual 
earnings  to  the  city  and  to  pay  a  rebate  to  its  patrons  out  of 
the  total  excess  of  its  net  earnings  above  ten  per  cent.  For 
the  purpose  of  determining  the  net  earnings  of  the  company 
it  is  required  by  the  ordinance  to  submit  its  books  to  a  com- 
mittee of  three  persons,  one  from  each  of  the  dominant  politi- 
cal parties,  to  be  appointed  by  the  mayor  of  the  city.  The 
telephone  company  is  required  to  bear  the  expense  incurred 
by  any  patron  in  enforcing  in  legal  or  other  proceedings  the 
provisions  of  the  ordinance.  The  ordinance  provides  for  the 
purchase  and  transfer  of  the  plant  to  the  city  and  the  way  in 
which  the  price  is  to  be  fixed  by  arbitrators.  The  company 
is  required  not  to  make  contracts  for  more  than  a  year  after 
notice  of  the  city^s  intention  to  purchase,  and  the  city,  in 
the  event  of  purchase,  is  to  guarantee  the  debts  of  the  cor- 
poration, the  debts  not  to  exceed  the  actual  cost  of  the  plant. 
The  telephone  company  is  required  to  obtain  5,000  sub- 
scribers, and  is  not  to  charge  for  any  service  until  they  have 
been  obtained.  It  is  to  furnish  the  city  with  twcntv-five 
telephones  free  of  charge  and  additional  ones  at  a  certaiii 
fixed  rate.  Delays  caused  by  court  proceedings  are  not  to 
be  included  as  part  of  the  time  allowed  for  installing  the 
plant.  Under  the  ordinance  the  company  is  to  make  long- 
distance connection  under  reasonable  regulations  and  at  rea- 
sonable rates,  and  the  rights  acquired  under  the  ordinance 
are  to  cease  if  it  shall  neglect  for  sixty  days  witliout  good 
•cause  to  furnish  such  connection.     A  sale  of  the  plant  is  to 
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terminate  all  rights  acquired  under  the  ordinance,  unless  the 
purchaser  shall  comply  with  its  provisions.  The  ordinance 
established  a  schedule  of  rates  to  be  charged  for  the  service 
it  renders  to  the  patrons  of  the  company.  The  company  is  to 
obtain  a  permit  of  the  board  of  public  works  to  carry  on  the 
work  of  laying  conduits,  placing  polos,  etc.  It  is  provided 
in  the  ordinance  that  only  union  labor  shall  be  employed  by 
the  company  and  that  the  union  scale  of  wages  shall  be  paid 
to  employees.  The  plans  of  the  plant  are  to  be  filed  with  the 
board  of  public  works,  and  the  city  is  to  be  protected  and 
saved  harmless  from  all  damages  arising  out  of  the  construc- 
tion or  operation  of  the  system.  The  company  is  required 
to  file  a  written  acceptance  of  the  ordinance  within  thirty 
days  of  its  passage  and  to  file  a  bond  with  tlie  city  clerk  con- 
ditioned that  the  company  will  begin  work  within  thirty  days 
after  acceptance  of  the  ordinance  and  will  complete  the  plant 
within  two  years,  and  for  the  full  and  faithful  performance 
of  all  the  obligations  undertaken  by  the  company  imdcr  the 
ordinance.  The  ordinance  is  not  to  be  deemed  exclusive  or 
to  prevent  the  grant  of  similar  privileges.  The  ordinance 
was  duly  passed,  signed,  approved  and  published,  and  ac- 
cepted in  writing  by  the  company. 

Defendant  demurred  to  the  complaint,  assigning,  among 
other  grounds,  that  the  relator  had  not  capacity  to  institute 
this  action  and  that  the  facts  stated  were  not  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained.  This 
is  an  appeal  from  the  order  sustaining  the  demurrer. 

Eor  the  appellant  there  was  a  brief  by  Bloodgood,  Kemper 
£  Bloodgood,  and  oral  argument  by  J.  B.  Kemper. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanders, 
Bottum  &  Famsett,  and  oral  argument  by  C.  F.  Fawsett. 

SiEBECKEB,  J.  This  actiou  is  instituted  on  the  relation  of 
a  resident  and  taxpayer  of  the  city  of  Milwaukee  to  oust 
the  defendant  from  the  exercise  of  public  rights,  privileges^ 
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and  functions  which  it  is  exercising  in  conducting  a  tele^ 
phone  business  in  the  city  of  Milwaukee,  and  which  ostensi- 
'  bly  were  granted  it  by  the  city  and  accepted  by  the  defendant 
The  material  provisions  of  the  ordinance  involved  in  this 
action  are  given  in  the  foregoing  statement  of  facts.  The 
various  provisions  of  the  ordinance  have  been  examined  with 
much  care  to  determine  their  nature  and  legal  effect  for  the 
purposes  of  this  case  and  to  ascertain  the  city's  and  defend- 
ant's purposes  in  adopting  and  accepting  them.  From  them 
it  is  apparent  that  the  two  main  objects  sought  to  be  accom- 
plished by  the  adoption  of  the  ordinance  were,  first,  to  regu- 
late defendant's  use  of  the  streets  and  other  public  places  of 
the  city,  and,  secondly,  to  grant  permission  to  the  defendant 
to  conduct  a  telephone  business  and  to  confer  the  right  and  to 
prescribe  the  conditions  for  the  exercise  of  these  public  rights, 
privileges,  and  functions.  The  principal  questions  before 
us  are :  (1)  Has  the  city  power  to  grant  the  rights  and  privi- 
leges covered  by  the  ordinance?  (2)  Is  the  defendant's  ac- 
ceptance of  the  ordinance  an  exercise  of  the  privileges,  fran- 
chises, and  public  functions  conferred  under  the  terms  of  the 
ordinance?  (3)  The  right  of  the  relator  to  institute  this 
action. 

In  the  recent  case  of  Wis.  Tel.  Co.  v.  Milwaukee,  126  Wis. 
1,  104  N.  W.  1009,  the  question  of  the  power  of  the  city  of 
Milwaukee  to  grant  rights  and  privileges  and  to  impose  con- 
ditions upon  telephone  companies  for  the  conduct  of  such  a 
business  in  the  city  was  considered,  and  it  was  held  to  be  es- 
tablished under  the  statutes  and  decisions  of  this  court  that: 

*TTo  power  is  conferred  upon  the  defendant  [city]  under 
its  charter  or  by  any  law  of  Ae  state  to  grant  to  the  plaintiff 
the  privilege  of  constructing,  maintaining,  or  operating  its 
telephone  lines  upon  the  streets  of  the  .  .  .  city,"  and  that 
"no  authority  is  conferred  upon  the  defendant  [city]  to  im- 
pose any  other  conditions  .  .  .  except  such  as  it  may  law- 
VOL.  133  —  38 
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fully  imposQ  under  its  power  to  control  and  regulate  the 
streets,  alleys,  and  public  grounds  and  prevent  the  incumber 
ing  thereof,  under  its  general  police  powers." 

It  is  obvious,  therefore,  and  it  is  not  controverted,  that  the 
ordinance  can  only  be  sustained  as  an  exercise  of  the  citrus 
police  power.  In  its  first  provision  the  ordinance  declares 
that  the  defendant 

"is  hereby  authorized  and  permitted  to  construct,  maintain, 
and  operate  a  public  telephone  exchange  and  system  in  the 
city  of  Milwaukee,  and  for  that  purpose  the  telephone  com- 
pany is  hereby  authorized  and  empowered  to  enter  in  and 
upon  the  streets,  avenues,  alleys,  and  other  piiblic  grounds 
and  ways  within  the  city,  for  the  purpose  of  erecting,  main- 
taining, and  operating  said  telephone  system." 

The  ordinance  also  contains  many  provisions  which  em- 
body conditions  and  agreements  respecting  the  exercise  of 
franchises  and  public  functions.  Among  this  class  of  pro- 
visions are  those  establishing  a  schedule  of  rates  to  be  charged 
for  the  services  rendered  by  the  defendant;  the  payment  of  a 
portion  of  its  earnings  above  a  specified  amount  as  a  revenue 
to  the  city ;  the  payment  to  its  patrons  of  rebates  out  of  its 
earnings  in  excess  of  certain  amounts;  the  payment  of  the 
expenses  of  legal  proceedings  in  actions  by  parties  other 
than  the  company  for  the  enforcement  of  the  ordinance;  the 
furnishing  of  telephones  to  the  city  free  of  charge;  obligat- 
ing the  defendant  to  connect  its  system  with  long-distance 
systems  operating  in  the  city;  requiring  the  defendant  to 
employ  none  but  union  laborers  in  good  standing  in  trade  or- 
ganizations and  to  pay  such  employees  the  wage  scale  of  their 
respective  organizations;  and  providing  that  the  telephone 
system  and  the  property  connected  therewith  shall  be  trans- 
ferred to  the  city  upon  compliance  by  it  with  the  provisions 
of  the  ordinance  for  its  purchase,  pursuant  to  written  notice 
and  other  conditions  it  prescribes.  It  is  manifest  from  the 
nature  and  context  of  the  provisions  on  these  subjects  that  the 
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ordinance  attempts  to  grant  the  right  to  exercise  privileges, 
franchises,  and  public  functions,  and  thus  attempts  to  deal 
with  powers  wholly  outside  the  city^s  field  of  police  regula- 
tion. These  provisions  of  the  ordinance  clearly  transgress 
the  power  committed  to  the  city  to  regulate  the  manner  in 
which  defendant  nuay  use  and  occupy  the  city  streets  and 
other  public  places.  In  terms  such  provisions  manifestly 
confer  privileges,  franchises,  and  public  functions  which  the 
city  has  no  authority  to  grant.  This  exercise  by  the  city  of 
a  legislative  function  not  delegated  to  it  renders  the  ordinance 
void  and  ineffectual.  State  ex  rel.  Vtlter  Mfg.  Co.  v.  M.,  B. 
&  L.  0.  B.  Co.  116  Wis.  142,  92  K  W.  546;  Ma/rshfield  v. 
Wis.  Tel  Co.  102  Wis.  604,  78  K  W.  735;  State  ex  rel. 
Wis.  Tel  Co.  V.  Sheboygan,  111  Wis.  23,  86  K  W.  657 ; 
JState  ex  rel  Wis.  Tel  Co.  v.  Sheboygan,  114  Wis.  505,  90 
N.  W.  441.  The  attempt  to  grant,  confer,  and  delegate 
rights  and  privileges  constituting  franchises  and  public  func- 
tions of  the  state,  whereby  the  rates  for  services  are  estab- 
lished, a  revenue  is  to  be  paid  to  the  city,  and  other  public 
powers  are  to  be  exercised  over  the  subjects  above  speci- 
fied, is  an  act  beyond  the  authority  of  the  city.  They  pertain 
to  a  class  of  powers  which  are  public  in  their  nature  and 
which  do  not  belong  of  common  right  to  persons  generally. 
Such  powers  can  only  be  exercised  under  authority  from  the 
state,  and  when  franchises  are  so  granted  they  constitute 
property,  the  title  to  which  vests  in  the  grantee.  Sellers  v. 
Union  L.  Co.  39  Wis.  525 ;  Madison  v.  Madison,  O.  &  E.  Co. 
129  Wis.  249,  108  N.  W.  65.  Since  the  attempted  grant 
of  these  privileges,  franchises,  and  public  functions,  under 
the  circumstances,  vested  no  right  in  defendant  to  exercise 
them,  the  inquiry  arises :  Does  the  conduct  of  the  defendant 
in  accepting  them  as  though  they  were  valid  amount  to  a 
usurpation  of  the  powers  and  franchises  of  the  state  ? 

It  is  without  dispute  that  the  defendant  is  orgknized  under 
the  laws  of  this  state  for  the  purpose  of  conducting  a  tele- 
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phone  business,  and  that  as  such  corporation  it  may  exercise 
the  powers  and  privileges  granted  by  sec.  1778,  Stats.  (1898), 
as  amended,  which  confers  upon  telephone  companies  the 
right  to  occupy  the  streets  of  a  city  for  maintaining  and  oper- 
ating a  telephone  business.  The  city's  attempt  to  confer 
on  the  defendant  the  right  to  conduct  a  telephone  business 
added  nothing  to  the  powers  and  privileges  conferred  on  it 
by  the  general  laws  of  the  state,  and  such  grant  by  the  city 
was  wholly  unnecessary  for  the  exercise  of  them.  But  the 
defendant  has  treated  the  ordinance  as  a  valid  one,  and  has 
complied  with  the  condition  of  it  respecting  its  acceptance 
by  filing  with  the  city  clerk  a  written  acceptance  of  it. 
The  effect  of  such  a  written  acceptance  of  an  ordinance 
attempting  to  grant  such  rights,  powers,  and  privileges  was 
considered  by  this  court  in  State  ex  rel.  Vilter  Mfg.  Co, 
V.  M.,  B.  &  L.  Q.  B.  Co.,  supra,  and  it  was  there  held  that 
such  acceptance  constituted  an  exercise  of  the  franchises 
so  attempted  to  be  conferred  and  operated  in  law  to  place 
the  defendant  in  the  position  of  actually  exercising  the  rights 
and  powers  attempted  to  be  conferred  by  the  ordinance.  Un- 
der such  circumstances  the  defendant  By  its  acceptance  is 
estopped  from  denying  that  it  is  exercising  these  public 
rights,  privileges,  and  functions.  The  supreme  court  of  Cal- 
ifornia in  an  analogous  case  observes : 

"In  such  case  would  the  intruder  be  permitted  to  say,  1 
have  not  usurped  a  franchise,  because  there  can  be  no  fran- 
chise without  a  grant.'  The  response  would  be:  'You  have 
usurped  a  power  of  the  government  You  cannot  act  as  if 
you  had  the  franchise  and  say  you  are  not  exercising  it.' " 
Ex  parte  Henshaw,  73  Cal.  486,  493, 15  Pac.  110. 

To  the  same  effect  is  the  holding  in  State  ex  rel,  Vtlt^r 
Mfg.  Co.  V.  M.,  B.  &  L.  0.  R.  Co.,  supra,  where  a  commercial 
railroad  accepted  a  franchise  from  the  city  of  Milwaukee  to 
operate  a  street  railway.  This  was  declared  as  unauthorized 
for  want  of  power  in  the  railroad  company  to  exercise  the 
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rights  80  conferred,  and  it  was  resolved  that  its  acceptance 
by  the  company  constituted  the  exercise  of  franchises  and  re- 
sulted in  the  usurpation  of  the  franchises  of  the  state.  Peo- 
pie  ex  rel.  Att'y  Gen.  v.  Utica  Ins.  Co.  15  Johns.  358 ;  Comm. 
V.  Del.  &  H.  C.  Co.  43  Pa.  St.  295.  Since  defendant  under 
the  facts  and  circumstances  must  be  held  to  be  in  the  exer- 
cise of  the  rights  so  attempted  to  be  conferred,  it  results  that 
it  is  guilty  of  having  usurped  and  of  now  unlawfully  exercis- 
ing the  powers,  franchises,  and  public  fimctions  of  the  state. 
It  follows  that  the  complaint  states  facts  sufficient  to  charge 
the  defendant  with  being  in  the  exercise  of  these  powers  of 
the  state  and  thus,  of  being  guilty  of  usurping  them.  Under 
sec.  3466,  Stats.  (1808),  the  remedy  of  quo  warranto  is  ap- 
propriate to  oust  the  defendant  from  the  exercise  of  them. 
It  is  a  "person"  within  the  provisions  of  this  section,  and, 
if  it  be  found  to  be  in  the  exercise  of  powers  and  franchises 
without  warrant  in  the  law,  judgment  of  ouster  may  be 
awarded  against  it.  State  ex  rel.  Att'y  Oen.  v.  Portage  City 
W.  Co.  107  Wis.  441,  83  K  W.  697;  State  ex  rel.  Vilter 
Mfg.  Co.  V.  M.,  B.  £  L.  G.  B.  Co.  116  Wis.  142,  92  N.  W. 
546. 

It  18  averred  that  the  relator  has  not  sufficient  interest  in 
the  subject  matter  of  this  action  to  enable  him  to  institute 
it.  The  complaint  alleges  that  relator  is  a  resident,  elector, 
and  taxpayer  of  the  city  of  Milwaukee.  lie  avers  that  he 
is  authorized  to  prosecute  this  action  under  sec.  3466,  Stats. 
(1898),  providing  for  the  bringing  of  actions  by  the  attorney 
general  in  the  name  of  the  state  upon  his  own  information  or 
the  complaint  of  any  private  party,  and  further  providing : 

"Such  action  may  be  brought  in  the  nanie  of  the  state  by  a 
private  person  on  his  own  complaint  when  the  attorney  gen- 
eral refuses  to  act.  .  .  .  '^ 

In  State  ex  rel.  Wood  v.  Baker,  38  Wis.  71,  it  is  stated: 

"Before  such  a  statute  the  courts  of  the  state  might  per- 
haps, in  proper  cases,  have  authorized  proceedings  in  the 
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name  of  the  attorney  general,  if  that  officer  wrongfully  re- 
fused to  act  and  it  was  necessary  to  proceed  in  his  name.  Be 
that  as  it  may,  this  branch  of  the  section  gives  a  new  pro- 
ceeding by  private  parties  in  the  name  of  the  state,  without 
the  use  of  the  attorney  general's  name  or  office,  in  cases  of 
local  office,  and  in  all  cases  in  which  that  officer  refuses  to 
act.  This  is  plainly  in  the  nature  of  a  civil  action,  although 
in  the  name  of  the  state." 

It  stands  admitted  that  the  attorney  general  has  refused 
to  act.  Under  Ae  terms  of  the  statute,  upon  the  attorney  gen- 
eral's refusal  to  act,  the  action,  though  one  by  the  state,  may 
be  prosecuted  on  the  relation  of  a  private  party.  If  the  re- 
lator is  a  taxpayer  he  has  sufficient  pecuniary  interest  in  the 
matter,  if  the  exercise  of  the  powers  and  franchises  may  in- 
volve the  city  in  a  pecuniary  way.  That  the  city  may  become 
involved  in  the  expenditure  of  money  on  account  of  this  ordir 
nance,  through  litigation  concerning  it,  the  purchase  of  the 
business,  and  in  other  ways  as  a  party  to  it,  is  readily  per- 
ceived. If  so,  then  the  city's  money  may  be  unlawfully  and 
unnecessarily  wasted  through  an  unauthorized  channel. 
State  ex  rel.  Weinsheim  v,  Leischer,  117  Wis.  475,  94  N.  W. 
299. 

The  ordinance  being  void  and  the  defendant  having  no 
lawful  right  to  exercise  the  powers  and  franchises  it  has 
thus  usurped,  it  must  result  that  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  and  to  oust  it  from 
such  usurpation,  and  the  demurrer  should  have  been  over- 
ruled. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  that  the  circuit  court 
enter  an  order  overruling  the  demurrer  and  for  further  pro- 
ceedings according  to  law. 

Keewin  and  Timlin,  J J.^  concur  in  the  foregoing  opinion. 

Dodge,  J.,  dissents. 
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WiNSLOw,  J.  (concurring).  While  I  am  fully  in  accord 
with  the  decision  reached  in  this  case,  I  do  not  agree  with 
some  of  the  reasoning  contained  in  the  opinion.  If  I  rightly 
understand  it^  the  opinion  holds  that  the  contract  features  of 
the  ordinance  (such  as  the  fixing  of  rates,  the  payment  of  a 
part  of  its  revenues  to  the  city,  and  the  like)  constitute  of 
themselves  public  privileges  or  fri^nchises  which  the  city 
had  no  authority  to  grant,  and  it  is  only  by  reason  of  the  ex- 
istence of  these  provisions  that  the  ordinance  is  condemned 
and  the  defendant  found  to  be  guilty  of  usurping  a  franchise. 
I  cannot  agree  with  this  idea.  In  my  judgment  the  unlawful 
franchise  consists  in  the  attempted  grant  of  the  right  to  use 
the  public  streets  and  ways  of  the  city  and  to  carry  ok  its  busi- 
ness therein.  The  many  contract  provisions  cannot  in  any 
sense  be  considered  as  franchises  or  grants  of  privileges,  but 
they  simply  serve  to  demonstrate  very  clearly  that  the  city  in 
attempting  to  grant  the  use  of  its  streets  to  the  company  was 
attempting  to  grant  a  franchise  and  was  not  attempting  sim- 
ply to  exercise  its  police  power.  As  said  in  the  case  of  State 
ex  rel  Yilter  Mfg.  Go.  v.  M.,  B.  &  L.  O.  B.  Co.  116  Wis. 
142,  92  N.  W.  546,  such  contract  provisions  and  exactions 
tend  very  strongly  to  stamp  the  ordinance  as  an  attempted 
franchise,  and  repel  the  idea  that  it  was  intended  simply 
as  a  police  regulation.  For  this  purpose  they  seem  to  be  very 
significant,  but  not  otherwise. 

The  grant  of  the  right  to  use  the  streets  for  the  purpose 
of  conducting  its  business  being  the  real  franchise  which  is 
'attacked,  we  are  met  with  the  proposition  that  the  company 
already  had  this  right  by  grant  from  the  state,  and  hence  that 
the  attempted  grant  by  the  city  is  not  a  franchise  in  any 
sense,  and  quo  warrcmio  will  not  lie  when  no  franchise 
has  been  usurped.  This  is  the  serious  question  in  the  case^ 
and  one  upon  which  there  is  very  little  authority  so  far  as  my 
researches  have  gone.  In  the  California  case  cited  in  the 
opinion  (Ex  parte  Henshaw,  73  Cal.  486,  15  Pac.  110)  it 
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was  held  that  one  who  was  assuming  to  exercise  the  duties 
of  an  office  which  had  been  abolished  by  the  repeal  of  the 
statute  creating  it  was  estopped,  in  an  action  brought  against 
him  for  usurpation  of  the  office,  from  denying  the  existence  of 
the  office.  The  argument  in  support  of  this  conclusion  is  per- 
suasive, but  there  is  another  view  which  I  think  logical  and 
satisfactory.  The  city  council  has  legislative  powers  within 
certain  prescribed  limits.  Presimiably,  when  it  attempts  to 
legislate  and  passes  an  ordinance  with  all  the  required  for- 
malities, such  ordinance  is  a  valid  exercise  of  its  legislative 
power.  On  its  face  the  ordinance  appears  to  be  a  valid  grant 
of  privileges,  and  especially  would  it  hav6  such  appearance 
to  business  men  and  investors  who  could  not  be  presumed  to 
know  that  it  was  worthless.  Thus  it  might  easily  be  used  as 
a  basis  of  credit  or  as  an  inducement  to  invest  money  in  the 
<»mpany  obtaining  it  and  might  well  deceive  innocent  third 
persons.  It  is  not  the  case  of  an  attempted  grant  of  privi- 
leges or  franchises  by  a  person  or  body  having  no  l^slative 
power,  which  attempt  might  well  be  regarded  as  an  absolute 
nullity.  On  the  other  hand,  it  takes  the  form  of  a  local  law 
solemnly  passed  by  a  lawmaking  body  and  spread  upon  its 
records.  It  seems  that  there  should  be  some  way  of  testing 
the  validity  of  this  apparently  valid  legislation  and  of  elim- 
inating it  from  the  records  by  an  authoritative  judgment  and 
thus  preventing  its  use  for  any  purpose.  In  my  judgment 
quo  warranto  may  rightly  and  logically  be  used  for  this  pur- 
pose, and  hence  I  concur  in  the  judgment. 

Mabsiiali.,  J.    I  concur  in  the  above  opinion  by  Mr.  Jus- 
tice WiNSLOW. 
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Anderson,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Beptemher  SO — December  IS,  1907, 

Criminal  law  and  practice:  Homicide:  Trial:  Admission  of  evidence: 
Yoluntary  statement  of  accused:  Res  gestse:  Duress:  Evidence 
of  accused  at  inquest:  Admissibility:  Manslaughter:  Resisting 
an  officer:  Requested  instructions:  Circumstantial  evidence:  Ap- 
peal and  error:  Prejudicial  error:  Instructions  to  jury, 

1.  In  a  criminal  prosecution  of  one  charged  with  murder  It  ap- 
peared, among  other  things,  that  after  defendant  had  escaped 
from  the  place  of  the  homicide  he  ran  up  a  railroad  .track  fol- 
lowed b7  railroad  men  until  he  was  captured;  that,  while  pur- 
suing, one  of  the  railroad  men  shouted  to  defendant  to  throw 
up  his  hands,  conyeying  the  impression  that  he  had  a  weapon, 
whereas  he  really  had  none;  that  when  the  defendant  stopped 
he  threw  up  his  hands  and  was  seized  roughly  by  the  collar 
and  seemed  scared,  and  said:  "Don't  hurt  me;"  that  he  was 
then  asked:  "Don't  you  know  that  you  killed  a  bartender  down 
here?"  Heldy  that  it  was  not  error  to  permit  a  witness  to  tes- 
tify that  defendant  replied  he  was  sorry  he  did  it,  since  there 
was  no  threat  of  any  consequences  to  defendant  if  he  did  not 
confess,  and  no  implied  threat  nor  promise  of  benefit  from  con- 
fession could  be  inferred  from  the  evidence. 
12.  Whether  such  reply  of  defendant  was  part  of  the  res  gestw,  not 
decided.] 

3.  A  statement  is  yoluntary  unless  made  under  the  influence  of  a 

threat  or  menace  which  inspires  dread  or  alarm,  or  induced  by 
artifice  or  a  promise  or  inducement  of  some  profit,  benefit,  or 
amelioration  of  punishment. 

4.  In  a  criminal  prosecution  for  murder  it  appeared,  among  other 

things,  that  the  accused  was  present  at  an  inquest,  made  no  ob- 
jection to  his  examination  in  general,  and,  although  not  ex- 
pressly cautioned  that  he  was  not  compelled  to  testify,  declined 
to  answer  a  number  of  questions  put  to  him  touching  the  homi- 
cide, and  thereafter  no  attempt  was  made  to  compel  him  to 
answer  those  questions.  Held,  that  his  answers  were  admis- 
sible against  him  on  the  trial. 
€.  In  a  criminal  prosecution  for  murder  it  appeared,  among  other 
things,  that  an  officer  had  told  the  accused  he  was  about' to  ar- 
rest him  for  carrying  concealed  weapons,  although  the  officer 
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had  not  seen  a  weapon,  and,  the  officer  haying  signified  an  In- 
tention to  search,  the  accused  drew  a  reyolyer,  whereupon  the 
homicide  took  place  during  a  scuffle  for  its  possession.  The  ac- 
cused testified:  "The  scuffle  was  not  to  resist  any  search  or 
anything  of  that  kind;  that  scuffle  was  for  the  possession  of  the 
reyolver."  Held,  that  by  his  own  acts  the  accused  had  con- 
victed himself  of  going  armed  with  a  concealed  and  dangerous 
weapon  to  the  personal  knowledge  of  the  officer,  contrary  to  the 
provisions  of  sec.  4397,  Stats.  (1898),  and  was  liable  to  arrest 
therefor  without  a  warrant;  that  the  homicide  did  not  come 
within  the  provisions  of  sec.  4361  (denouncing  as  manslaugh- 
ter a  homicide  while  unnecessarily  and  without  malice  resist- 
ing an  unlawful  act),  and  hence  it  was  not  error  to  refuse  re- 
quested instructions  defining  the  accused*s  rights  and  liabili- 
ties while  engaged  in  such  resistance. 

6.  In  a  criminal  prosecution  instructions  as  to  circumstantial  evi- 

dence are  only  applicable  where,  in  order  to  convict,  such  evi- 
dence is  relied  upon  either  wholly  or  substantially;  and  in  a 
case  where  the  evidence  was  almost  wholly  that  of  eye-wit- 
nesses, it  la  not  error  to  refuse  a  substantially  correct  instruc- 
tion on  that  subject. 

7.  In  a  criminal  prosecution  for  homicide  an  instruction  that  the 

law  presumes  that  a  reasonable  person  Intends  all  the  natural, 
probable,  and  usual  consequences  of  his  act,  that  when  one 
person  assaults  another  violently  with  a  dangerous  weapon 
likely  to  kill,  not  in  self-defense  and  not  in  sudden  heat  of  pas- 
sion caused  by  provocation  apparently  sufficient  to  make  pas- 
sion irresistible  or  involuntary,  and  the  life  of  the  person  thus 
assaulted  is  actually  taken  in  consequence  of  such  assault,  then 
the  legal  and  natural  presumption  is  that  death  or  great  bodily 
harm  was  intended,  and  in  suc^  case  the  law  implies  malice, 
and  such  killing  is  murder, — is  not  prejudicial  where  it  ap- 
peared that  there  was  no  evidence  that  the  homicide  was  in 
self-defense,  the  accused  testified  to  absence  of  passion  or  anger, 
and  the  conviction  was  of  murder  in  the  second  degree,  thus  ac- 
quitting the  accused  of  any  premeditated  design  to  kill. 

8.  In  a  criminal  prosecution  for  homicide  instructions  to  the  jury 

on  the  subject  of  self-defense,  stated  in  the  opinion,  are  Held 
to  have  been  too  favorable  to  the  defendant  because  they  gave 
the  Jury  liberty  to  acquit  him  on  a  ground  not  justified  by  the 
evidence. 

9.  In  such  case  no  error  prejudicial  to  the  defendant  could  be  predi- 

cated upon  failure  to  make  the  instructions  still  more  favor- 
able on  that  subject 
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10.  In  a  criminal  prosecution  for  homicide,  Instructions  bearing  on 

the  conduct  of  the  defendant,  stating  that  the  carrying  of  con- 
cealed weapons  was  a  misdemeanor,  and  referring  to  the  testl-* 
mony  in  the  case,  stated  in  the  opinion,  are  held  to  be  without 
error. 

11.  An  instruction  in  a  criminal  prosecution  for  homicide:  "If  there 
.  was  a  design  to  effect  death  on  the  part  of  the  defendant,  the 

case  does  not  fall  within  this  or  any  degree  of  manslaughter," 
in  explaining  manslaughter  in  the  first  degree,  is  strictly  right 
and  not  erroneous. 

12.  In  a  criminal  prosecution  an  Instruction  informing  the  jury  of 

the  weight  which  ought  to  attach  to  the  defendant's  testimony,, 
immediately  following  instructions  to  the  effect  that  the  testi- 
mony of  any  witness  who  had  wilfully  testified  falsely  to  any 
material  fact  might  be  wholly  disregarded,  is  held  free  from 
any  well-grounded  claim  of  error. 

Error  to  review  a  judgment  of  the  circuit  court  for  Jack- 
son county :  James  O'Neill,  Circuit  Judge.    Affirmed. 

Tlie  plaintiff  in  error,  hereinafter  called  the  defendant^ 
was  charged  with  the  deliberate  murder  of  one  Jepson  at  the 
village  of  Merrillan,  Jackson  county,  August  9,  1904,  and 
upon  his  trial  was  convicted  of  murder  in  the  second  degree, 
and  brings  his  writ  of  error  to  reverse  the  judgment 

The  evidence  showed  that  the  defendant,  an  unmarried 
man  about  twenty-two  years  of  age,  and  one  Davis  came  to 
Merrillan  from  Elroy  on  Monday,  August  7,  1904,  in  a  box 
car  without  paying  their  fare.  Merrillan  is  a  village  of  some 
700  or  800  population,  and  is  the  junction  point  of  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  and  the  Green  Bay  & 
Western  Railways,  and  had  at  the  time  in  question  three  sa- 
loons within  its  limits.  Some  ten  or  twelve  passenger  trains 
a  day  passed  through  the  village.  The  defendant  when  he 
reached  the  village  had  in  his  possession  two  revolvers,  a 
number  of  razors,  a  quantity  of  spectacles,  and  some  cheap 
jewelry,  all  of  which  he  alleged  had  been  given  to  him  by 
his  comrade,  Davis.  On  Monday,  August  8th,  he  went  about 
town  attempting  to  sell  some  of  these  articles  at  the  saloons 
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and  other  places  of  business,  and  succeeded  in  selling  some 
small  things,  and  obtained  thereby  some  money  with  which 
he  purchased  drinks  at  the  various  saloons.  One  Owen,  a 
man  of  about  seventy  years  of  age,  was  marshal  of  the  village 
and  had  his  attention  directed  to  the  defendant  and  Davis  as 
suspicious  characters  early  in  the  day,  and  as  a  result  of  his 
suspicions  he  kept  track  of  their  whereabouts  during  the  day, 
and  at  several  times  had  conversation  with  the  defendant 
At  about  3  o'clock  in  the  afternoon  Owen,  having  been  told 
that  the  defendant  had  some  revolvers  on  his  person,  came 
into  the  saloon  of  one  Bone  and  found  the  defendant  there 
drinking  beer,  no  one  else  being  at  that  time  present  except 
the  barkeeper,  Jepson.  There  is  testimony  to  the  effect  that 
prior  to  this  time  the  defendant  had  been  told  to  look  out  for 
the  marshal,  as  he  might  nab  him  for  peddling  without  a  li- 
cense, and  the  defendant  said  "he  would  like  to  see  that 
white-haired  s —  of  a  b —  take  him,''  but  this  threat  was  de- 
nied by  the  defendant.  The  tragedy  occurred  in  Bone's  sa- 
loon within  a  few  moments  after  Owen  entered  it.  Only  two 
witnesses  were  sworn  as  to  the  immediate  cause  and  the  cir- 
cumstances attending  the  beginning  of  the  difficulties,  to  wit, 
Owen  and  the  defendant.  Owen  testified  substantially: 
That  as  he  went  into  the  saloon  the  defendant  put  something 
into  his  pocket  which  shone  brightly,  but  he  could  not  tell 
whether  it  was  a  revolver  or  a  bottle.  That  he,  Owen,  walked 
around  in  front  of  the  defendant,  who  kept  turning  away 
from  him,  and  said:  "What  are  you  following  me  for?" 
That  Owen  replied :  "I  don't  know.  I  have  a  right  to  go 
around,  haven't  I?"  And  the  defendant  said:  "I  suppose 
so."  That  Jepson,  the  bartender,  had  stepped  into  a  back 
room,  and  Owen  went  to  the  door  of  the  room  and  asked  Jep- 
son what  the  defendant  had  in  his  pocket.  That  then  Owen 
walked  up  to  the  defendant  and  said:  "Come,  take  a  walk 
down  town  with  me.  I  want  to  talk  to  you."  That  the  de- 
fendant refused,  and  then  Owen  said:  "I  will  have  to  put 
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you  under  arrest,"  and  the  defendant  asked  what  for,  to 
which  Owen  replied:  "For  carrying  concealed  weapons,  and 
on  suspicion."  That  the  defendant  then  stepped  back  and 
Owen  took  hold  of  his  arm,  and  the  defendant  pulled  out  a 
revolver  and  pointed  it  at  him,  when  Owen  called:  "Help, 
help !"  That  Jepson  then  came  out  of  the  back  room,  caught 
hold  of  the  defendant  very  quickly,  and  the  three  had  a  squab- 
ble, Jepson  seizing  the  defendant's  right  arm  and  Owen  his 
left  arm,  and  presently  Owen  heard  the  revolver  go  off,  after 
which  Jepson  got  tibe  revolver  out  of  the  defendant's  hand^ 
and  it  dropped  on  the  floor,  and  Jepson  said:  "I  am  shot, 
I  see  the  blood;"  and  soon  fell  over.  That  the  defendant 
then  got  away  from  Owen,  ran  out  of  the  door  and  up  the 
railway  track,  where  he  was  soon  caught  by  some  railway 
men. 

The  defendant  testified  that  while  Jepson  was  gone  in  the 
back  room  Owen  came  in,  walked  up  to  him,  and  attempted  to 
look  in  his  coat  pocket,  and  he  asked  what  was  wanted,  and 
Owen  said:  "What  have  you  in  your  pocket  ?"  and  defendant 
replied:  "That  concerns  me,"  and  Owen  said:  "Come  and 
take  a  walk  down  town,"  and  defendant  said :  "What  for  ?" 
Owen  said :  "There  is  a  woman  down  town  wants  to  see  you,"" 
and  defendant  said :  "If  there  is  any  woman  wants  to  see  me, 
I  think  I  will  go  with  you,"  and  asked  who  she  was.  Owen 
said :  "It  is  your  wife."  And  defendant  said :  "I  don't  think 
I  will  go."  Owen  then  said:  '^ell,  I  will  have  to  search 
you,"  and  defendant  said :  "Have  you  a  warrant  ?"  and  Owen 
said  he  had  not,  and  defendant  said:  "You  can't  search  me 
without  a  warrant"  Owen  said:  "I  can,  and  I  will,"  and  he 
attempted  to  lay  his  hands  on  defendant,  who  said :  "Stand 
back,  and  let  me  alone,"  but  Owen  kept  coming  towards  him,, 
whereupon  the  defendant  drew  the  revolver,  supposing  it  was 
unloaded,  and  pointed  it  at  the  marshal  just  to  frighten  him ; 
that  Owen  did  not  tell  defendant  that  he  put  him  under  ar- 
rest or  say  anything  of  that  kind,   and  told  him  that  he 
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wanted  to  search  him ;  but  after  he  drew  the  revolver  Owea 
turned  pale  and  began  to  shake,  and  the  defendant  became 
frightened  at  Owen's  condition  and  dropped  his  hand  with 
the  revolver  to  his  side,  and  while  he  stood  there  staring  at 
Owen  with  his  arm  at  his  side  Jepson  caught  him  by  the  neck 
and  right  wrist  from  behind  and  Owen  caught  hold  of  his 
other  arm,  and  he  told  them  to  let  him  alone,  he  would  give 
up,  but  that  Jepson  got  around  in  front  of  him  and  got  hold 
of  the  revolver  and  attempted  to  take  it  from  him ;  that  he 
had  had  but  little  experience  with  firearms ;  that  he  did  not 
intend  to  shoot  either  Jepson  or  Owen,  and  that  if  he  pulled 
the  trigger  he  did  not  do  so  intentionally ;  that  he  could  not 
say  how  the  revolver  was  discharged,  but  that  it  was  by  rea- 
son of  Jepson's  attempt  to  take  it  from  him ;  that  he  did  not 
know  whether  at  the  time  of  the  discharge  his  finger  was  or 
was  not  on  the  trigger;  that  he  did  not  discharge  it  volun- 
tarily ;  that  he  was  not  in  passion  or  in  anger,  but  he  was  ex- 
<;ited ;  that  he  broke  away  from  Owen  and  ran  out  because  he 
was  terrified;  that  if  his  finger  pulled  the  trigger  it  was 
through  some  act  of  Jepson  in  pulling  the  defendant  away  or 
in  pushing  his  finger.  Shortly  after  the  struggle  began  one 
Sample  came  into  the  saloon  through  the  rear  door  and  saw 
the  latter  part  of  the  struggle  but  took  no  part  in  it  He  testi- 
fied, in  effect,  that  he  saw  the  revolver  in  the  defendant's 
right  hand  during  the  scuffle ;  that  most  of  the  time  it  was 
pointed  in  the  general  direction  of  Jepson,  and  that  when 
the  shot  was  fired  it  was  about  fifteen  inches  from  Jepson's 
breast.  After  the  defendant  escaped  from  Owen  and  ran  up 
the  railroad  tracks  he  was  followed  and  captured  by  one 
Fowler,  a  freight  conductor,  and  a  number  of  other  railway 
men.  Jepson  died  within  a  few  moments  after  the  shot  was 
fired,  without  having  made  any  statement 

Upon  the  same  evening  an  inquest  was  held  before  a  jus- 
tice of  the  peace,  and  the  defendant  was  taken  to  the  inquest 
T^y  the  sheriff  and  testified.     Some  of  this  testimony  so  given 
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was  introduced  upon  the  trial  of  the  present  case  as  tending 
to  contradict  some  of  his  evidence  given  upon  the  trial. 
Under  the  charge  of  the  court  the  jury  was  permitted  to  find 
the  defendant  guilty  of  murder  in  the  first  or  second  degree 
or  of  manslaughter  in  the  first,  third,  or  fourth  d^ree,  and 
was  also  permitted  to  acquit  the  defendant  on  the  ground  of 
justifiable  or  excusable  homicide.  Fifteen  instructions  re- 
'  quested  by  the  defendant  were  given  by  the  court,  and  twenty- 
nine  instructions  so  requested  were  refused  and  due  excep- 
tion taken. 

For  the  plaintiff  in  error  there  were  briefs  by  George  M. 
Pophcmi  and  Charles  F.  Hille,  and  oral  argument  by  Mr. 
Pophami, 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  F.  T.  Tucker,  second  assistant  attorney 
general,  and  oral  argument  by  Mr.  Tucker. 

WiNSLOW,  J.  The  defendant  assigns  twenty-nine  errors 
and  discusses  them  in  his  brief  under  thirty-seven  different 
heads.  Many  of  these  alleged  errors  are  variations  of  the 
same  proposition.  Others  are  so  closely  related  that  they  may 
be  discxissed  as  a  class,  while  still  others  are  not  considered 
of  importance  enough  to  warrant  individual  treatment.  All, 
however,  have  been  carefully  examined,  and  it  is  not  to  be 
assumed  that  those  which  are  not  specifically  discussed  have 
failed  to  receive  due  consideration. 

1.  After  the  defendant  had  escaped  from  Owen  at  the  sa- 
loon he  ran  up  the  railroad  track  pursued  by  Fowler  and 
other  railroad  men  for  about  eighty  rods,  until  he  was  cap- 
tured. While  pursuing  the  defendant  Fowler  shouted  to 
him  to  throw  up  his  hands,  conveying  the  impression  that 
he  (Fowler)  had  a  weapon,  whereas  he  really  had  none. 
When  the  defendant  stopped  he  threw  up  his  hands  and 
Fowler  seized  him  roughly  by  the  collar,  and  defendant 
seemed  scared  and  said:   "Don't  hurt  me."     Fowler  then 
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said:  "G d you,  don^t  you  know  that  you  killed 

a  bartender  down  here?"  At  this  point  Fowler  was  asked 
what  the  defendant  said  in  reply,  and  objection  was  made 
to  the  question  because  it  appeared  that  the  defendant 
was  then  in  fear,  and  that  his  statement,  if  he  made  any, 
was  not  voluntary,  but  extorted  by  violence.  The  objec- 
tion was  overruled,  the  court  remarking  that  this  was  all  a 
part  of  the  res  gestae,  and  the  witness  answered  that  defend- 
ant said  he  was  sorry  he  did  it.  This  ruling  is  alleged  as 
error,  but  we  have  been  unable  to  so  regard  it.  Whether  the 
trial  judge  was  right  in  holding  the  statement  to  be  a  part  of 
the  res  gestcB  is  not  necessary  to  be  decided.  Any  statement 
voluntarily  made  by  the  defendant  with  reference  to  his  part 
in  the  transaction  was  admissible  in  evidence  against  him. 
A  statement  is  voluntary  unless  made  under  the  influence 
of  a  threat  or  menace  which  inspires  dread  or  alarm,  or  in- 
duced by  artifice  or  by  a  promise  or  inducement  of  some 
profit,  benefit,  or  amelioration  of  punishment  Hintz  v. 
State,  125  Wis.  405,  104  K  W.  110.  Neither  a  menace,  an 
artifice,  nor  an  inducement  appears  here.  The  question  was 
asked  roughly,  but  there  was  no  threat  of  any  consequences 
if  defendant  did  not  confess,  nor  do  we  think  any  such  threat 
can  reasonably  be  implied,  and  certainly  no  promise  of  ben- 
efit from  confession  can  be  inferred. 

2,  An  inquest  was  held  before  a  justice  of  the  peace  on  the 
evening  of  the  tragedy,  and  the  defendant  (who  was  then 
in  the  custody  of  the  sheriff)  was  taken  before  the  magistrate 
and  testified  as  to  his  recollection  of  the  occurrence.  Some 
of  his  answers  did  not  agree  with  his  statements  upon  the 
trial,  and  he  was  cross-examined  under  objection  as  to  his 
testimony  upon  the  inquest,  and,  his  answers  being  unsatis- 
factory, the  stenographer  who  took  down  the  evidence  upon 
the  inquest  was  called  in  rebuttal,  and  allowed,  against  objec- 
tion, to  state  what  the  defendant  testified  to  upon  the  inquest 
upon  these  points.     These  rulings  are  assigned  as  error,  on 
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the  ground  that  the  statements  given  by  the  defendant  at  the 
inquest  while  he  was  under  arrest  for  the  crime  were  not 
voluntary  statements,  but  were  made  in  ignorance  of  his 
rights,  and  hence  were  inadmissible.  It  appears  that  the  de- 
fendant made  no  objections  to  the  examination  in  general  at 
the  inquest.  He  was  asked  by  the  district  attorney,  "You 
understand  what  this  proceeding  is,  do  you  not?"  To  which 
he  answered:  "I  understand  that  it  is  some  sort  of  a  court; 
that  is  all  I  understand  about  it  I  was  sworn,  that  is  all  I 
understand  about  it."  The  district  attorney  then  said: 
"And  you  do  not  understand  anything  else  about  it?"  to 
which  defendant  answered,  "Xo,  sir,"  and  the  district  attor- 
ney said :  "I  will  state  to  you  that  this  is  an  examination.'' 
The  defendant  said,  "All  right,  sir;"  and  the  district  attor- 
ney continued :  "To  investigate  as  to  the  cause  of  the  death  of 
a  man  who  was  shot  here  today.  The  purpose  is  to  make  a 
final  examination  of  the  matter."  Subsequently  the  district 
attorney  asked  him:  "You  understand  what  your  rights  and 
privileges  are  in  an  examination  or  trial  ?"  To  which  the  de- 
fendant answered:  "I  do  not."  No  express  caution  was 
given  to  the  defendant,  nor  was  he  informed  that  he  was  not 
compelled  to  testify,  but  it  appears  by  the  examination  that 
he  declined  to  answer  quite  a  number  of  questions  which  were 
asked  him  on  the  ground  that  he  preferred  not  to  say  any- 
thing on  the  particular  subject  inquired  about,  and  that  when 
he  did  so  decline  no  attempt  was  made  to  compel  him  to  an- 
swer. These  facts  seem  to  demonstrate  quite  satisfactorily 
that  he  knew  he  could  decline  to  answer  if  he  chose,  and  that 
no  effort  was  made  to  compel  him  to  answer  when  he  exer- 
cised his  privilege.  There  are  undoubtedly  authorities  which 
hold,  in  substance,  that  the  statements  of  an  accused  person 
made  under  oath  at  a  coroner's  inquest,  when  he  had  not  been 
informed  of  his  rights,  cannot  be  introduced  in  evidence 
against  him,  but  sucli  is  certainly  not  the  rule  in  this  state. 
In  Dicherson  v.  State,  4S  Wis.  288,  4  K".  W.  321,  it  was 
Vol.  133  —  39 
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held  that  the  statements  of  an  accused  person  under  arrest, 
made  upon  the  preliminary  examination  of  another  person 
charged  with  the  same  crime,  were  admissible  against  him 
on  his  trial,  there  being  nothing  to  show  that  his  testimony 
was  not  entirely  voluntary.  The  situation  in  that  case  was 
practically  identical  in  its  material  features  with  the  situa- 
tion in  the  case  at  bar,  and  the  case  must  be  held  as  control- 
ling.   See,  also,  State  v.  Glass,  50  Wis.  218,  6  K  W.  500. 

3.  The  principal  contention  made  by  defendant,  however, 
is  that  under  the  evidence  of  the  defendant  the  jury  were  enti- 
tled to  find  that  at  the  time  of  the  homicide  the  officer,  Owen, 
and  Jepson  were  attempting  to  make  either  an  unlawful  ar- 
rest or  an  unlawful  search  of  the  defendant  without  warrant, 
and  that  if  such  was  the  case  they  were  guilty  of  an  unlawful 
act  within  the  meaning  of  sec.  4351,  Stats.  (1898) —  t.  e.  an 
assault  and  battery ;  and  if  the  defendant  unnecessarily  and 
without  malice  killed  the  deceased  in  resisting  such  assault 
and  battery  he  was  guilty  of  some  degree  of  manslaughter, 
and  was  entitled  to  have  the  jury  fully  instructed  as  to  his 
rights  and  liabilities  while  engaged  in  such  resistance.  By 
far  the  larger  part  of  the  twenty-nine  instructions  requested 
by  the  defendant  and  refused  by  the  court  were  directed  to 
this  supposed  phase  of  the  evidence.  They  were  based  on 
the  assuniption  that  there  was  evidence  in  the  case  from 
which  it  might  be  properly  found  that  Owen  and  Jepson  were 
engaged  either  in  an  unlawful  arrest  without  warrant  or  an 
unlawful  search  at  the  time  of  the  shooting.  They  went 
largely  into  the  question  of  the  right  of  a  peace  officer  to 
arrest  a  man  without  warrant  for  carrying  concealed  weap- 
ons when  the  officer  has  not  himself  seen  the  weapon;  also 
the  question  of  the  inviolability  of  the  person  from  search 
without  warrant,  and  the  question  of  the  extent  to  which  law- 
ful resistance  to  such  arrest  or  search  may  go,  and  what  lower 
degrees  of  homicide  may  result  from  such  resistance  if  car- 
ried to  unwarranted  extremes. 


Digitized  by  VjOOQ IC 


13]  AUGUST  TEEM,  1907.  611 

Andereon  v.  State,  133  Wia  601. 

The  arguments  in  support  of  these  various  propositions 
are  able  and  ingenious  and  marked  by  much  industry  and 
ability.  In  our  judgment,  however,  we  are  not  required  to 
discuss  these  very  interesting  questions.  As  we  view  the  evi- 
dence the  jury  would  not  have  been  justified  in  finding  that 
the  shot  was  fired  in  resisting  an  illegal  arrest  or  an  illegal 
search.  It  is  true  that  Owen  testified  that  when  he  went  into 
the  saloon  and  saw  the  defendant  he  told  him  that  he  waa 
about  to  arrest  him  for  carrying  concealed  weapons  and  on 
suspicion,  and  the  defendant  testified  that  Owen  did  not  say 
this,  but  told  him  he  was  about  to  search  him.  It  may  be 
conceded,  for  the  purposes  of  the  present  discussion  only, 
that  he  had  no  lawful  right  to  do  either  without  a  warrant, 
although  it  must  not  be  understood  that  we  intimate  any  de- 
cision of  that  kind.  If,  however,  before  the  shot  was  fired, 
the  attempt  to  arrest,  if  such  it  was,  had  become  lawful,  or 
the  attempt  to  search,  if  such  it  was,  had  ceased  to  the  knowl- 
edge of  the  defendant,  and  the  ensuing  struggle  had  become 
simply  a  struggle  for  the  possession  of  the  pistol,  then  there 
was  no  foundation  for  the  instructions  on  the  subject  of  un- 
lawful arrests  and  searches  to  rest  upon.  The  undisputed 
evidence  shows  that  after  Owen's  threat  the  defendant  imme- 
diately drew  his  pistol  and  leveled  it  at  Owen,  and  Owen  in 
alarm  retreated  a  step  or  two  and  stood  there  calling  for  help, 
while  the  defendant  dropped  his  arm  with  the  pistol  to  his 
side.  At  this  time  the  defendant  had  convicted  himself  of 
the  offense  of  going  armed  with  a  concealed  and  danirorous 
weapon  to  the  personal  knowledge  of  the  officer,  contrary  to 
the  provision  of  sec.  4397,  Stats.  (1898).  The  weapon  was 
in  plain  sight,  just  drawn  from  its  concealment,  and  the  of- 
ficer had  a  right  to  arrest  without  warrant.  It  is  the  duty  of 
a  village  marshal,  under  the  statutes,  "to  arrest  with  or  with- 
out process  .  .  .  every  person  found  in  such  village  .  .  . 
violating  any  law  of  the  state."  Sec.  884,  Stats.  (1898). 
The  defendant  was  now  so  found,  and  if  the  marshal's  fur- 
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ther  proceedings  were  simply  attempts  to  arrest  the  defend- 
ant they  were  lawful.    But  it  is  argued  that  there  was  evi- 
dence that  the  marshal's  threat  was  to  make  an  unlawful 
search,  and  that  if  such  was  the  threat  and  such  was  the  be- 
lief of  the  defendant  he  had  a  right  to  resist,  and  had  the 
right  to  have  the  question  whether  he  carried  his  resistance 
too  far  and  unnecessarily  killed  Jepson  submitted  to  the 
jury.    But  it  is  clear  that  the  attempt  to  search,  if  any  was 
made,  had  ceased,  and  that  the  defendant  knew  it.   It  is  con- 
ceded that  if  any  search  was  threatened  it  was  a  search  for 
the  concealed  weapon,  and  that  defendant  knew  that  fact 
"When  the  weapon  was  produced,  all  reason  for  a  search  was 
at  an  end.  This,  however,  would  not  be  conclusive,  for  the  de- 
fendant might  still  believe  that  a  further  search  was  threat- 
ened.  Doubtless  he  was  entitled  to  act  upon  his  honest  belief 
based  upon  reasonable  ground  of  apprehension.  No  one  knows 
what  his  belief  was  except  himself,  and  he  has  made  it  clear. 
Several  times  during  his  testimony  he  refers  to  the  struggle 
between  himself  and  Jepson  as  a  struggle  for  the  possession 
of  the  revolver,  but  all  uncertainty  seems  to  be  removed  by 
the  following  questions  and  answers  at  folios  661  and  662  of 
the  record: 

"^.  And  all  through  that  scuffle  there  you  kept  that  in 
mind,  did  you,  that  they  couldn't  arrest  you  without  a  war- 
rant? A.  That  scuffle  was  not  to  resist  any  search  or  any- 
thing of  tliat  kind;  that  scuffle  was  for  the  possession  of  the 
revolver.  Q.  Well,  it  was  the  revolver  all  the  time  that  you 
didn't  want  them  to  take  away  from  you,  was  it  ?  A.  It  was 
after  the  scuffle  had  begun  to  take  place." 

There  are  no  facts  in  the  case  tending  to  contradict  this 
testimony ;  on  the  other  hand,  the  other  evidence  tends  rather 
to  corroborate  it,  sO  the  question  of  a  supposed  illegal  arrest 
or  illegal  search  is  eliminated  from  the  case,  and  the  proposed 
instructions  based  on  either  of  these  suppositions  were 
rightly  refused. 

4.  The  defendant  requested  the  giving  of  the  following 
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instruction,  which  was  refused,  and  error  is  assigned  upon 
such  ruling: 

"The  court  instructs  the  jury  that,  to  warrant  a  convic- 
tion on  circumstantial  evidence,  each  fact  necessary  to  the 
conclusion  sought  to  be  established  must  be  proven  by  compe- 
tent evidence  beyond  a  reasonable  doubt,  and  all  the  facts 
necessary  to  such  conclusion  must  be  consistent  with  each 
other  and  with  the  main  fact  sought  to  be  proved,  and  the 
circumstances  taken  together  must  be  of  a  conclusive  nature, 
leading,  on  the  whole,  to  a  satisfactory  conchision  and  pro- 
ducing a  reasonable  and  moral  certainty  that  the  accused  and 
no  other  person  committed  the  offense  charged.  The  mere 
union  of  a  limited  number  of  independent  circumstances, 
each  of  an  imperfect  and  inconclusive  character,  will  not 
justify  a  conviction.  They  must  be  such  as  to  generate  and 
to  justify  full  belief  according  to  the  standard  rule  of  cer- 
tainty. It  is  not  sufficient  that  they  coincide  with  and  render 
probable  the  guilt  of  the  accused,  but  they  must  exclude  ev- 
ery other  reasonable  hypothesis.  "No  other  conclusion  but 
that  of  guilt  of  the  accused  must  fairly  and  reasonably  grow 
out  of  the  evidence,  but  the  facts  must  be  absolutely  incom- 
patible with  innocence,  incapable  of  explanation  upon  any 
other  reasonable  hypothesis  than  that  of  guilt'' 

This  is  substantially  the  instruction  requested  in  the  case 
of  ColbeH  V.  Stcde,  125  Wis.  423,  104  K  W.  61,  the  refusal 
of  which  was  held  to  be  error.  That  case,  however,  was  a 
case  where  a  conviction  was  sought  on  circumstantial  evi- 
dence alone,  and  such  was  also  the  case  in  Kollock  v.  State, 
88  Wis.  663,  60  K  W.  817,  where  a  similar  ruling  was 
made.  The  instruction  is  only  applicable  where,  in  order  to 
convict,  circumstantial  evidence  is  relied  upon  either  wholly 
or  substantially.  This  is  not  such  a  case.  The  evidence  here 
was  almost  wholly  the  evidence  of  eye-witnesses.  The  fact 
that  the  revolver  was  in  the  hands  of  the  defendant  when  the 
shot  was  fired  was  undisputed.  Sample  testified  directly  that 
he  saw  the  revolver  both  before  and  at  the  time  the  shot  was 
fired,  and  that  it  was  in  defendant's  right  hand  and  pointed 
generally  at  Jepson.    It  is  upon  this  direct  evidence  that  the 
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verdict  must  have  been  largely  based,  and  not  upon  indirect 
evidence  of  circumstances  merely  persuasive  in  their  nature. 
The  refusal  to  give  the  instruction  was  therefore  plainly 
right. 

5.  The  giving  of  the  following  instruction  is  assigned  as 
error : 

"On  the  question  of  design  or  intention  you  are  instructed 
that  the  law  presumes  that  a  reasonable  person  intends  all 
the  natural,  probable,  and  usual  consequences  of  his  act; 
that  when  one  person  assaults  another  violently  with  a  dan- 
gerous weapon  likely  to  kill,  not  in  self-defense  and  not  in 
sudden  heat  of  passion  caused  by  provocation  apparently  suf- 
ficient to  make  passion  irresistible  or  involuntary,  and  the 
life  of  the  party  thus  assaulted  is  actually  taken  in  conse- 
quence of  such  assault,  then  the  legal  and  natural  presump- 
tion is  that  death  or  great  bodily  harm  was  intended,  and  in 
such  case  the  law  implies  malice,  aild  such  killing  would  be 
murder." 

This  instruction  was  approved  as  a  correct  statement  of 
the  law  after  mature  consideration  in  the  case  of  Clifford  t?. 
State,  58  Wis.  477,  17  N.  W.  304,  and  we  are  unable  to  see 
why  it  was  not  applicable  to  the  testimony  in  the  present 
case.  As  we  shall  presently  see,  there  was  no  evidence  in  the 
case  on  which  the  shooting  could  be  justified  on  the  ground 
of  self-defense,  and  the  defendant  himself  testified  that  he 
was  not  in  passion  or  anger,  and  the  instruction  seems,  there- 
fore, to  be  strictly  appropriate.  Again,  it  is  to  be  remem- 
bered that  the  jury  found  the  defendant  guilty  only  of  mur- 
der in  the  second  degree,  thus  acquitting  him  of  any  premed- 
itated design  to  kill,  and  the  instruction,  therefore,  could  not 
have  been  prejudicial. 

6.  The  court  instructed  the  jury  generally  on  the  subject 
of  self-defense,  and  in  that  connection  gave  the  following 
instructions  which  were  duly  excepted  to : 

"The  evidence  tends  to  prove  that  the  defendant  knew  that 
Owen  was  the  village  marshal,  and.  that  in  Bone's  saloon 
Owen  informed  the  defendant  that  his  purpose  was  to  arrest 
him." 
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"The  court  miay  say  that  an  ordinary  arrest  without  the  in- 
fliction of  any  violence,  although  it  may  restrain  of  liberty, 
is  not  the  great  personal  injury  mentioned  in  the  statute." 

"And  you  are  further  instructed  that  this  is  the  case 
whether  the  marshal  was  strictly  justified  in  making  the  ar- 
rest without  a  warrant  or  not.  On  this  subject  of  self-de- 
fense you  need  not  inquire  into  the  technical  rules  which  gov- 
ern as  to  the  right  to  arrest  without  warrant.  Suppose  the 
marshal  under  the  law  had  no  right  to  arrest  the  defendant 
without  a  warrant,  that  alone  would  not  justify  the  defendant 
in  killing  either  the  marshal  or  one  called  to  assist  in  making 
the  arrest." 

"In  any  case,  whether  the  attempted  arrest  was  legal  or 
not,  the  killing  cannot  be  justified  unless  the  defendant  has 
brought  himself  within  the  rules  the  court  has  given.  The 
jury  may  consider  the  evidence,  apply  the  law  as  the  court 
has  instructed,  and  determine  whether,  if  the  defendant  shot 
and  killed  the  deceased,  he  was  justified.  If  the  defendant 
was  justified  on  the  ground  of  self-defense  he  is  entitled  to 
an  acquittal." 

There  was  no  error  prejudicial  to  the  defendant  in  the  giv- 
ing of  these  instructions,  because  there  was  no  evidence  in 
the  case  from  which  the  jury  could  rightly  find  that  the  de- 
fendant was  justified  in  shooting  Jepson  on  the  ground  of 
self-defense.  Our  statute — sec.  4366,  Stats.  (1898) — pro- 
vides, among  other  things,  that  a  homicide  is  justifiable  when 
committed  in  "resisting  any  attempt  to  murder  such  person 
or  commit  any  felony  upon  him"  or  "when  committed  in  the 
lawful  defense  of  such  person  .  .  .  when  there  shall  be  rea- 
sonable ground  to  apprehend  a  design  to  commit  a  felony  or 
to  do  some  great  bodily  injury,  and  there  shall  be  reasonable 
cause  for  believing  that  there  is  imminent  danger  of  such 
design  being  accomplished."  On  any  aspect  of  the  evidence 
there  was  here  no  design,  either  actual  or  apparent,  to  mur- 
der or  do  great  bodily  injury  to  the  defendant  or  commit  any 
other  felony  upon  him,  nor  any  reasonable  ground  to  appre- 
hend such  a  design,  nor  did  the  defendant  in  fact  appre- 
hend it,  as  the  evidence  already  recited  fully  shows.  The 
whole  charge,  therefore,  on  the  subject  of  self-defense  was 
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entirely  too  favorable  to  the  defendant  because  it  gave  the 
jury  liberty  to  acquit  him  on  a  ground  which  the  evidence 
does  not  justify.  There  was  tlierefore  no  prejudicial  error 
in  the  charge  in  this  respect.  But  it  is  insisted,  further, 
that  the  first  clause  above  quoted,  which  recites  that  the  evi- 
dence "tends  to  prove"  that  Owen  informed  the  defendant 
that  his  purpose  was  to  arrest  him,  is  erroneous  because  it 
does  not  also  call  to  the  attention  of  the  jury  the  fact  that 
defendant's  evidence  tends  to  prove  that  Owen  only  told  de- 
fendant that  he  intended  to  search  him.  Inasmuch,  how- 
ever, as  there  was  no  room  for  a  finding  of  justificatibn  on 
the  gi'ound  of  self-defense  in  the  case,  and  the  charge  even 
as  given  was  too  favorable  to  the  defendant,  no  error  can  log- 
ically be  claimed  from  a  failure  to  make  it  still  more  favor- 
able on  this  subject. 

7.  The  following  instructions  were  severally  excepted  to, 
but  we  feel  entirely  justified  in  saying  without  discussion 
that  we  find  no  error  in  them  as  applied  to  the  facts  of  the 
case: 

"It  will  be  important  for  the  jury  to  consider  all  the  tes- 
timony bearing  on  the  conduct  of  defendant  during  the  whole 
struggle  to  determine  whether  the  revolver  continued  in  the 
hand  of  the  defendant  until  the  shot  was  fired,  whether  the 
defendant  was  continuing  to  point  the  revolver  at  the  de- 
ceased after Jhe  latter  got  around  in  front  of  the  defendant,^* 

"It  is  a  misdemeanor  in  this  state  to  carry  concealed  weap- 
ons." 

"If  the  defendant  intentionally  aimed  a  pistol  at  and  to- 
wards the  marshal,  not  in  self-defense,  th6  marshal  simply 
attempting  to  arrest  the  defendant,  who  had  no  reason  to  be- 
lieve that  he  was  in  danger  of  any  personal  injiiry,  the  de- 
fendant would  be  guilty  of  a  misdemeanor." 

"There  is  evidence  in  the  case  tending  to  prove  that  the  de- 
fendant was  committing  the  offense  of  carrying  concealed 
weapons  and  also  of  unlawfully  aiming  or  pointing  a  pistol, 
as  these  misdemeanors  have  been  above  explained." 

"I  think  the  defendant  testified  that  he  was  not  in  passion 
or  anger." 
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8.'  The  giving  of  the  following  instruction  while  explain- 
ing manslaughter  in  the  first  degree  is  assigned  as  error : 

"If  there  was  a  design  to  effect  death  on  the  part  of  the 
•defendant,  the  case  does  not  fall  within  this  or  any  degree  of 
manslaughter." 

This  contention  is  based  upon  the  doctrine  announced  in 
the  case  of  Terr  ill  v.  State,  95  Wis.  276,  70  X.  W.  356,  and 
is  perhaps  justified  thereby,  but  that  doctrine  was  expressly 
overruled  in  the  case  of  Perugi  v.  State,  104  Wis.  230,  80 
IN".  W.  593,  which  has  since  been  followed.  Cupps  v.  State, 
120  Wis.  504,  542,  97  X.  W.  210,  98  X.  W.  546.  The  in- 
struction therefore  was  strictly  right. 

9.  Error  is  alleged  because  the  court  gave  the  following 
instruction: 

"Under  the  law  the  defendant  is  a  competent  witness  in 
his  own  behalf.  He  has  given  his  testimony,  and  you  are 
the  judges  of  the  weight  which  ought  to  be  attached  to  it. 
He  is  directly  interested  in  the  result  of  the  trial.  In  deter- 
mining the  weight  to  be  given  to  his  testimony  it  is  proper 
for  you  to  take  such  interest  into  consideration.  You  are 
io  give  his  testimony  such  weight  as,  under  all  the  circum^ 
stances,  you  think  it  is  entitled  to.  You  have  the  right  to 
consider  his  situation,  his  interest  in  the  result  of  the  trial, 
the  temptation  that  exists  under  the  circumstances  to  testify 
falsely,  and  everything  appearing  in  the  case  bearing  upon 
his  credibility,  and  to  give  to  his  testimony  just  such  weight 
as  you  think  it  entitled  to — no  more,  no  less.  His  testimony 
is  to  be  considered  with  all  the  other  evidence  in  the  case." 

The  contention  here  made  is  that  the  court  should  not  have 
■singled  out  the  testimony  of  the  defendant,  but  should  have 
applied  the  considerations  of  interest  to  all  the  witnesses 
alike.  The  giving  of  such  an  instruction  imattended  by  any 
instruction  that  considerations  of  interest,  appearance,  man- 
ner, etc.,  apply  to  the  defendant  in  common  with  all  wit- 
nesses, was  severely  criticised  in  the  case  of  Schutz  v.  State, 
125  Wis.  452,  104  K  W.  90,  but  the  question  was  not  de- 
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cided  because  not  necessary  in  that  case.  In  the  present  case 
it  appears  that  the  instructions  immediately  followed  cer- 
tain other  instructions  proposed  by  th^  defendant.  In  the 
first  of  these  last-mentioned  instructions  the  jury  were 
charged  that  in  determining  the  weight  to  be  given  to  the  tes- 
timony of  the  different  witnesses  they  were  to  take  into  ac- 
count tlieir  interest  or  want  of  interest  in  tiie  case,  their  man- 
ner, the  probability  or  improbability  of  their  testimony, 
with  all  other  circumstances  before  them  which  could  aid  in 
weighing  their  testimony;  that  the  defendant  had  testified 
as  a  witness,  and  his  testimony  should  be  weighed  as  the  tes- 
timony of  any  other  witness ;  that  his  interest  in  the  result, 
his  manner,  and  the  probability  or  improbability  of  his  tes- 
timony should  be  considered.  Following  this  came  two  brief 
instructions  concerning  the  inadequacy  of  suspicion  as  proof 
of  guilt  and  the  importance  of  motive,  and  after  these  an  in- 
struction to  the  effect  that  the  testimony  of  any  witness  who 
had  wilfully  testified  falsely  to  any  material  fact  might  be 
wholly  disregarded.  The  instruction  complained  of  imme- 
diately followed  this  last-named  instruction.  We  regard 
it  as  in  sufficiently  close  connection  with  the  general  instruc- 
tions applying  the  same  rules  to  all  witnesses  as  to  be  free 
from  any  well  grounded  claim  of  error.  We  see  no  ground 
for  believing  that  the  jury  could  have  been  misled.  The  jury 
were  entitled  to  consider  the  fact  that  he  had  a  far  greater 
interest  in  the  result  of  the  trial  than  any  other  witness,  and 
this,  we  think,  is  the  utmost  effect  which  the  instruction  com- 
plained of  in  the  connection  it  was  given  oould  have  had 
upon  their  minds. 

Exceptions  were  also  preserved  to  certain  other  instruc- 
tions, to  the  effect  that  in  weighing  the  defendant's  testimony 
the  jury  might  consider  how  far  the  defendant  had  contra- 
dicted himself  by  his  testimony  at  the  coroner's  inquest,  and 
might  also  consider  his  conduct  in  running  up  the  railway 
track  as  bearing  upon  his  guilt  or  innocence,  but  these  seem 
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to  us  so  manifestly  proper  that  we  deem  it  "annecessary  to 
discuss  them. 

Some  other  exceptions  were  taken  to  sentences  of  the 
charge,  and  one  to  a  remark  made  by  the  attorney  for  the 
state  during  the  trial ;  but  in  them  we  have  found  no  preju- 
dicial error,  and  we  deem  them  undeserving  of  special  con- 
sideration. 

The  final  contention  made  is  that  the  verdict  is  unsup- 
ported by  the  evidence  and  is  against  the  law  and  the  evi- 
dence.  The  important  legal  considerations  urged  in  support 
of  this  claim  have  already  been  fully  considered  and  deter- 
mined. Upon  the  questions  of  fact,  after  careful  considera- 
tion of  the  record  we  entertain  no  doubt  that  there  was  suf- 
ficient evidence  on  which  to  base  the  verdict  Finally,  we 
may  say  that  the  defendant  seems  to  have  had  a  careful  and 
patient  trial,  that  the  trial  judge  accorrded  to  him  fully  all 
his  legal  rights,  and  that  the  verdict  seems  to  have  been 
fully  justified  by  the  evidence. 

By  the  Court, — Judgment  affirmed. 


Manteufel,  Respondent,  vs.  Wetzel,  Appellant 

November  6— December  IS,  1907. 

Waters  and  water-courses:  Surface  water:  Drains:  Easements:  Cause 

of  action. 

1.  Where  an  upper  proprietor  does  no  more  than  collect  In  a  ditch, 
which  ditch  follows  the  course  of  the  usual  flow  of  surface 
water,  the  surface  water  which  formerly  took  the  same  course 
towards  the  land  of  the  lower  adjacent  proprietor,  and  causes 
to  pass  through  this  ditch  the  surface  water  which  formerly 
took  the  same  course  but  spread  over  the  surface,  he  has  com- 
mitted no  actionable  legal  wrong  of  which  the  lower  proprietor 
can  complain,  or  upon  which  such  lower  proprietor  can  main- 
tain an  action. 
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2.  Causing  surface  water  to  flow  in  its  natural  direction  through  a 
ditch  on  one's  own  land  instead  of  over  the  surface  or  by  per- 
colation as  formerly,  where  no  new  watershed  is  tapped  by  such 
ditch  and  no  addition  to  the  former  volume  of  surface  water  is 
caused  thereby,  except  the  mere  carrying  In  a  ditch  what  for- 
merly reached  the  same  point  on  the  lower  proprietor's  land 
over  a  wider  surface,  is  not,  when  not  negligently  done,  a 
wrongful  or  unlawful  act. 

Appeai*  from  a  judgment  of  the  circuit  court  for  Waupaca 
coiuity:  Chas.  M.  Webb,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  judgment  rendered  in  an  action 
brought  for  a  mandatory  injunction  requiring  the  defendant 
to  close  a  ditch  upon  his  land  and  for  damages. 

For  the  appellant  there  was  a  brief  by  Eberlein  &  Eher- 
lein,  and  oral  argument  by  F.  A.  Eberlein. 

For  the  respondent  tliere  was  a  brief  by  Olen  &  Olen,  and 
oral  argument  by  0.  L.  Olen. 

Timlin,  J.  Only  one  question  is  necessary  to  be  consid- 
ered. It  is  established  by  the  findings  that  the  parties  own 
adjoining  lands.  There  is  on  the  defendant's  land  and  about 
700  feet  west  of  the  plaintiff's  land  a  sink  hole  or  depression 
which  in  wet  seasons  and  before  the  construction  of  the  an- 
cient ditch  contained  about  three  acres  of  water  of  the  aver- 
age depth  of  one  and  one-half  feet,  and  between  this  sink 
hole  or  depression  and  the  land  of  the  plaintiff  there  is  upon 
the  land  of  the  defendant  at  a  point  distant  from  the  common 
boundary  an  elevation  of  about  three  feet.  More  than  twenty 
years  prior  to  the  commencement  of  this  action  the  prede- 
cessor in  title  of  the  defendant  cut  through  this  elevation  by 
a  ditch,  so  that  the  surface  water  which  formerly  collected 
in  such  depression  passed  through  said  ditch  and  to  a  point 
upon  defendant's  land  about  150  feet  west  of  the  common 
boundary,  where  it  spread  over  defendant's  land  and  escaped 
by  the  natural  course  of  surface  water  on  to  the  land  of  the 
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plaintiff.  The  said  sink  hole  or  depression  is  a  natural  basin 
or  reservoir  without  natural  outlet  which  is  capable  of  hold- 
ing, and  which  in  fact  did  collect,  receive,  and  hold,  large 
quantities  of  surface  water  which  fell  and  gathered  upon 
lands  of  the  defendant  and  adjacent  land  in  the  vicinity  of 
said  depression,  and  the  surface  water  so  collected  remained 
standing  in  said  depression  until  the  same  disappeared  by 
evaporation,  absorption  by  the  earth,  or  was  removed  there- 
from by  means  of  said  ancient  ditch  or  artificial  outlet  to  the 
point  aforesaid  upon  the  defendant's  land.  In  May,  1904, 
the  defendant,  following  the  natural  course  of  the  surface 
water,  excavated  on  his  own  land  a  shallow  ditch  from  the 
teraiination  of  said  ancient  ditch  to  the  common  boundary 
between  plaintiff  and  defendant,  and  as  a  direct  result 
thereof  the  surface  water  from  said  depression  has  passed 
through  the  ancient  ditch  and  through  the  extension  thereof 
just  mentioned  to  the  plaintiff's  land,  and  has  been  de- 
posited on  the  plaintiff's  land  in  greater  quantities  and  with 
much  greater  rapidity  and  force  than  before,  and  has 
thereby  rendered  about  four  or  five  acres  of  the  plaintiff's 
land  too  wet  for  ordinary  use  as  agricultural  land  and  of  less 
value  than  formerly,  and  in  the  year  1904  caused  a  washout 
upon  the  lands  of  the  plaintiff  of  about  forty-five  feet  in 
length  by  seven  feet  in  width  and  three  feet  in  depth.  Upon 
these  facts  the  court  below  held  that  the  ancient  ditch  ex- 
tending from  the  sink  hole  or  depression  on  defendant's 
land  to  a  point  on  defendant's  land  about  150  feet  from  the 
common  boundary  should  be  allowed  to  be  and  remain  as  it 
was,  apparently  upon  the  ground  that  this  outlet  had  been 
maintained  more  than  twenty  years  prior  to  the  commence- 
ment of  the  action.  That  ruling  is  not  excepted  to  and  is  not 
before  us  for  review.  But  the  court  decreed  on  these  facts 
that  the  plaintiff  recover  $100  and  that  the  defendant  be  or- 
dered to  close  and  fill  up  the  extension  of  ditch  above  de- 
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scribed  made  by  him  in  May,  1904,  and  thereafter  to  keep 
the  same  dosed. 

We  have  considered  the  cases  (Pettigrew  v.  Evansville, 
25  Wis.  223 ;  Hoyt  v.  Hudson,  27  Wis.  656 ;  Fryer  v.  Wame, 
29  Wis.  511;  O'Connor  v.  Fond  du  Lac,  A.  <&  P.  R.  Co,  52 
Wis.  626,  9  K  W.  287;  Heth  v.  Fond  du  Lac,  63  Wis.  228, 
23  K  W.  495 ;  ^Yaters  v.  Bay  View,  61  Wis.  642,  21  X.  W. 
811;  Champion  v,  Crandon,  84  Wis.  405,  54  K  W.  775; 
Wendlandt  v.  Cavanaugh,  85  Wis.  256,  55  K  W.  408 ;  Schus- 
ter V.  Albrecht,  98  Wis.  241,  73  N.  W.  990;  Nicolai  v.  Wil 
kins,  104  Wis.  580,  80  K  W.  939 ;  Wilkins  v.  Nicolai,  99 
Wis,  178,  74  jST.  W.  103 ;  Clauson  v.  C.  <&  N.  W.  R.  Co,  106 
Wis.  308,  82  N.  W.  146;  Johnson  v.  C,  St  P.,  M.  &  0.  JB. 
Co.  80  Wis.  641,  50  N.  W.  771 ;  ConneU  v.  Stark,  108  Wis. 
92,  83  K  W.  1092 ;  Shaw  v.  Ward,  131  Wis.  646,^11  K  W. 
671),  and  do  here  determine  that  where  the  upper  proprietor 
does  no  more  than  collect  in  a  ditch,  which  ditch  follows  the 
course  of  the  usual  flow  of  surface  water,  the  surface  water 
which  formerly  took  the  same  course  toward  the  land  of  the 
lower  adjacent  proprietor,  and  causes  to  pass  through  this 
ditch  the  surface  water  which  formerly  took  the  same  course 
but  spread  out  over  the  surface,  he  has  committed  no  action- 
able legal  wrong  of  which  the  lower  proprietor  can  complain, 
or  upon  which  such  lower  proprietor  can  maintain  an  ac- 
tion. In  other  words,  causing  surface  water  to  flow  in  its 
natural  direction  through  a  ditch  on  one's  own  land  instead 
of  over  the  surface  or  by  percolation  as  formerly,  where  no 
new  watershed  is  tapped  by  said  ditch  and  no  addition  to  the 
former  volume  of  surface  water  is  caused  thereby,  except  the 
mere  carrying  in  a  ditch  what  formerly  reached  the  same 
point  on  defendant's  land  over  a  wider  surface  by  percola- 
tion through  the  soil  or  by  flowing  over  such  wider  surface,  is 
not,  when  not  negligently  done,  a  wrongful  or  unlawful  act 
It  follows  that  upon  the  findings  of  fact  of  the  court  below 
the  conclusion  of  law  should  have  been  that  the  defendant 
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was  entitled  to  judgment  dismissing  the  complaint  and  judg- 
ment accordingly. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judfirment  for  the  defendant  dismissing  the  plaintiff's  com- 
plaint. 


PaiCE,  Appellant,  vs.  Ghzytl,  Respondent 

November  $ — December  IS,  1907. 

JPleadings:  Amendment  after  trial:  Discretion:  Assault  and  battery: 
Defenses:  Justification:  Self-defense:  General  denial:  Trial:  Ac- 
ceptance of  benefits  of  an  order  or  judgment:  Waiver:  Appeal 
and  error:  Assignments  of  error:  Evidence:  Hearsay:  Res  ges- 
tae: Prejudicial  error:  Instruction  to  jury. 

1.  The  power  of  trial  courts  to  allow  amendments  in  furtherance 

of  Justice  is  very  broad. 

2.  Where,  in  an  action  for  assault  and  battery,  the  trial  court  al- 

lowed the  issue  of  Justification  of  the  assault  to  be  brought  into 
the  case  by  amendment  after  the  completion  of  the  trial  and 
rendition  of  the  verdict,  while  such  proceeding  is  unusual,  it  is 
held  to  have  been  within  the  discretion  of  the  trial  court 

3.  While  an  assault  may  be  Justified  by  the  necessities  of  self-de- 

fense, not  every  act  of  self-defense  is  an  assault,  even  though 
it  result  in  physical  contact  with  another's  person  to  his  hurt. 

4.  Where  one  is  attaclced  he  may  interpose  a  shield,  and  contact 

therewith  by  the  assailant,  however  injurious  to  him,  is  not 
an  assault  by  the  other. 

5.  In  an  action  of  assault  and  battery  a  defense  of  Justification  can- 

not properly  be  considered  under  a  general  denial. 

6.  One  who  accepts  the  beneficial  condition  of  an  order  or  Judgment 

waives  all  objection  thereto. 

7.  By  accepting  the  costs  awarded  by  an  order  as  condition  of  an 

amendment  to  a  pleading  a  party  waives  all  objection  to  that 
order. 
■8.  Assignments  of  error  in  the  striking  out  of  answers  of  witnesses 
cannot  be  sustained  where  the  answers  merely  narrated  state- 
ments of  others  and  were  mere  hearsay. 
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9.  In  an  action  for  assault  and  l^attery,  ruling  out  statements  of 
plaintiff  to  her  niece  as  to  her  pain  and  Injury  after  she  had 
been  precipitated  from  a  porch  is  held  to  have  had  no  preju- 
dicial effect  upon  a  verdict  for  defendant,  since  such  statements 
were  not  res  gestce,  and  could  be  material  only  on  the  question 
of  damages,  which  the  jury  never  reached. 
10.  Refusal  to  give  requested  instructions  Is  held  not  prejudicial  er- 
ror where  they  are  negatived  by  a  change  of  issues,  accom- 
plished by  an  amendment  of  the  pleadings  to  correspond  to  the 
evidence  on  the  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waupaca, 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

Action  for  assault  and  battery  committed  by  defendant 
on  plaintiflF,  in  that  he  wilfully  and  maliciously  pushed  the 
plaintiff  over  a  porch  railing,  causing  her  to  fall  to  the 
ground,  whereby  she  suffered  serious  injuries.  The  answer 
interposed  contained  merely  a  general  denial.  The  conten- 
tion of  the  plaintiff  was  that,  having  visited  the  defendant's 
house  on  a  matter  of  business  and  having  been  threateningly 
ordered  to  leave,  he,  as  she  reached  the  door,  suddenly  seized 
her  by  the  throat  and  threw  her  over  the  railing.  The  de- 
fendant's theory  of  the  transaction  was  that,  as  he  held  open 
the  door  of  the  house  for  her  to  pass  out,  she  suddenly  struck 
him  in  the  face  and  then  seized  him  by  the  clothing  about 
the  throat,  and  that  his  only  act  was  to  use  such  force  witb 
his  arm  against  hers  as  to  break  away  that  hold,  and  that, 
as  her  hold  was  broken,  she  stepped  backward  and  fell  down 
the  steps  from  the  porch  to  the  ground,  and  that  his  acts  did 
not  constitute  an  assault  upon  her.  Verdict  was  found  for 
the  defendant,  whereupon  the  plaintiff  moved  to  set  aside 
that  verdict  and  for  a  new  trial,  partly  upon  the  ground  that 
the  jury  had  been  allowed  to  reach  their  verdict  upon  justi- 
fication of  the  assault.  The  defendant  moved  for  leave  to 
amend  his  answer  by  setting  up  justification,  in  accordance 
with  the  evidence  which  had  been  introduced  upon  the  trial^ 
over  objection  by  the  plaintiff  upon  the  ground  of  inadmissi- 
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bility  xiiider  mere  general  denial.  The  plaintiff  admitted 
that  there  was  no  additional  evidence  which  she  could  have 
introduced  had  there  been  a  plea  of  justification  jjud  self- 
defense,  and  it  was  further  made  to  appear  that  this  trial 
constituted  the  third  in  which  all  the  facts  had  been  fully 
investigated,  one  of  the  earlier  ones  being  in  a  criminal  pros- 
ecution. The  court  entered  an  order  allowing  the  amend- 
ment upon  the  condition  that  the  defendant  pay  $10  costs 
to  plaintiff's  attorney.  Written  exception  was  filed  to  this 
order,  but  plaintiff's  attorney  received  and  retained  the  $10 
paid  as  a  condition  of  such  amendment.  Whereupon  judg- 
ment was  rendered  for  the  defendant,  from  which  the  plaint- 
iff appeals. 

jB.  N.  Van  Daren,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  John  C.  Hart 
and  Park  <&  Carpenter,  and  oral  argument  by  J?.  B,  Park. 

Dodge,  J.  The  most  important  question  presented  is 
whether  the  trial  court  abused  judicial  discretion  by  allow- 
ing the  issue  of  justification  of  the  assault  to  be  brought  into 
the  case  after  completion  of  the  trial  and  rendition  of  verdict.- 
Doubtless  such  a  step  is  very  unusual  where  the  opposing 
party  has  at  all  times  protested  against  the  trial  of  such 
issue;  and  if,  in  such  case,  it  is  believable  that  such  party 
might  have  modified  his  conduct  by  offering  other  evidence 
or  the  like,  such  an  amendment  would  probably  be  condemned 
even  on  appeal.  Manitomoc  8.  B.  Works  v.  Manitowoc  O, 
Co.  120  Wis.  1,  97  K  W.  515 ;  Guerin  v.  St.  Paul  F.  &  M. 
Ins.  Co.  44  Minn.  20,  46  K  W.  138.  Nevertheless  the 
power  of  the  trial  court  to  allow  amendments  "in  further- 
ance of  justice"  is  very  broad.  III.  S.  Co.  v.  Budzisz,  106 
Wis.  499,  503,  82  K  W.  534;  Gates  v.  Paul,  117  Wis.  170, 
94  K  W.  65;  Kleimenhagen  v.  Dixon,  122  Wis.  52G,  100 
N.  W.  826.  There  was  much  in  this  case  to  appeal  to  dis- 
cretion. The  complaint,  though  upon  liberal  interpretation 
Vol:  138  —  40 
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charging  generally  an  assault,  was  so  worded  as  to  give  some 
justification  to  the  asserted  understanding  by  counsel  that  it 
was  intended  to  charge  only  one  specific  act  of  assault,  such 
as  would  be  fully  controverted  by  proof  of  events  according 
to  defendant's  evidence.  Such  understanding  had  been  in 
some  degree  confirmed  by  conduct  of  plaintiff's  attorney, 
who  in  a  previous  trial,  resulting  in  disagreement,  had 
raised  no  objection  to  that  evidence.  As  result  of  such  un- 
derstanding defendant's  contention  throughout  was  that  he 
had  no  occasion  to  prove  justification  of  his  acts.  While  an 
assault  may  be  justified  by  the  necessities  of  self-defense,  not 
every  act  of  self-defense  is  an  assault,  even  though  it  result 
in  physical  contact  with  another's  person  to  his  hurt  When 
one  is  attacked  he  may  interpose  a  shield,  and  contact  there- 
with by  the  assailant,  however  injurious  to  him,  is  not  an  as- 
sault by  the  other.  Defendant  claims  this  to  have  been  the 
extent  of  his  acts,  but  the  court  went  further  in  his  instruc- 
tions, which  authorized  a  verdict  for  the  defendant,  even 
though  his  acts  constituted  an  assault,  if  he  were  justified  by 
necessity  of  defense  of  his  person  or  domicile.  Such  a  de- 
fense could  not  properly  be  considered  under  the  general  de- 
nial. Yeslca  v.  Swcndrzynski,  ante,  p.  475,  113  N.  W.  959, 
Thus  the  question  had  been  submitted  to  and  passed  on  by  the 
jury  as  it  would  have  to  be  upon  a  new  trial  with  the  answer 
amended.  The  plaintiff  admitted  that  she  had  brought  for- 
ward all  the  evidence  which  could  have  been  presented  in  any 
event,  and  the  unsavory  controversy  had  already  been  ex- 
haustively ventilated  three  times.  We  confess  there  was 
much  to  attract  a  trial  court  to  the  conclusion  that  this  ver- 
dict ought  to  be  made  final  upon  the  real  merits  of  the  case, 
which  had  been  fully  submitted  to  the  jury.  However,  we 
shall  not  deem  it  necessary  to  decide  whether  judicial  dis- 
cretion was  abused.  The  case  is  so  peculiar  as  to  be  at  best  of 
doubtful  analogy  to  any  other,  and  a  decision  might  well 
become  a  misleading  rather  than  a  helpful  precedent.     We 
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are  absolved  from  the  necessity  of  such  decision  by  the  un- 
avoidable conclusion  that  appellant  has  waived  all  objection 
to  the  act  of  the  court  in  thus  changing  the  issues  after  ver- 
dict by  accepting  the  benefits  of  the  condition  on  which  the 
change  was  made.  The  authorities  are  conclusive  that  one 
who  accepts  a  beneficial  condition  of  an  order  or  judgment 
-v^ives  all  objection  thereto.  Cogswell  v.  CoUey,  22  Wis. 
399 ;  Webster-Glover  L.  <&  Mfg.  Co.  v.  8L  Croix  Co.  71 
Wis.  317,  36  K  W.  864;  Ruege  v.  Gates,  71  Wis.  634,  38 
K  W.  181;  Smith  v.  Coleman,  77  Wis.  343,  348,  46  N.  W. 
664;  Cook  v.  McComb,  98  Wis.  526,  530,  74  K  W.  353; 
Drake  v.  Scheunemann,  103  Wis.  458,  79  K  W.  749. 

The  conclusion  thus  reached  disposes  of  many  of  the  spe- 
cific assignments  of  error,  such,  for  example,  as  are  predicated 
upon  instructions  submitting  to  the  jury  the  issue  of  justifica- 
tion, or  upon  admission  of  evidence  in  support  thereof, 
though  we  find  none  of  the  latter  which  was  not  necessarily 
admissible  under  the  general  denial  as  merely  descriptive  of 
the  transaction  narrated  by  plaintiff  as  basis  for  her  cause  of 
action  or  her  demand  for  punitory  damages.  YesJca  v.  Swen- 
drzynshij  supra. 

The  third  and  fourth  assignments  of  error  cannot  be  sus- 
tained. They  were  upon  the  striking  out  of  answers  of  two 
witnesses,  both  of  which  merely  narrated  statements  of  others 
and  were  hearsay.  The  statement  of  the  plaintiff  to  her 
niece  as  to  her  pain  and  injury  after  she  had  been  precipi- 
tated from  the  porch  was  not  res  gestce  to  the  assault,  and, 
in  any  event,  could  be  material  only  to  the  question  of  dam- 
ages, which  the  jury  never  reached.  The  ruling  could  not 
prejudicially  have  affected  the  verdict 

All  of  plaintiff's  requests  for  instruction,  refusal  of  which 
is  assigned  as  error,  were  by  their  words  predicated  upon  a 
declaration  that  verdict  must  go  for  plaintiff  because  defend- 
ant had  conceded  an  assault.  Such  premise  is  of  course  nega- 
tived by  the  change  of  issues  accomplished  by  the  amend- 


Digitized  by  VjOOQ IC 


628        SUPREME  COUET  OE  WISCONSIN     [Dec. 

Du  Cate  v.  Brighton,  133  Wis.  C28. 

menty  and  for  that  reason^  if  for  no  other;  the  refusals  cannot 
be  considered  prejudicial  error. 

Some  other  errors  are  assigned,  bnt  they  seem  to  us  so 
obviously  unfounded  or  so  immaterial  to  the  result  as  not  to 
justify  discussion  here.  We  find  nothing  which  necessitates 
reversal. 

By  the  Court. — ^Judgment  affirmed. 


Du  Gate,  Respondent,  vs.  Town  of  Brightoist,  Appellant 

Nov€ml>er  6— December  IS,  1907, 

Appeal  and  error:  Review:  Prejudicial  error:  Highways:  Insuffi- 
ciency: Negligence:  Personal  injuries:  Trial:  Oral  request  for 
instructions:  Permanent  injuries:  Evidence:  Damages:  Instruc- 
tions to  jury:  Special  verdict:  Questions  in  disjunctive:  Preju- 
dicial misconduct  ot  trial  judge:  Visiting  jury  room, 

1.  In  an  action  for  personal  injuries  the  evidence  disclosed  a  case 

of  a  plaintiff  lawfully  using  a  highway,  the  existence  of  one 
of  the  ordinary  defects  common  to  highways,  but  serioas 
enough  to  render  it  unsafe  and  Insufficient  for  travel,  and  the 
plaintiff  thrown  out  of  a  vehicle  thereby,  while  in  the  exercise 
of  ordinary  care  on  her  part.  Held,  that  such  evidence,  while 
not  conclusive,  made  a  prima  facte  case  against  the  defendant 
town,  sufficient  to  take  the  case  to  the  jury,  and  hence  no  error 
could  be  assigned  in  denying  the  defendant's  motions  for  a  non- 
suit, to  direct  a  verdict  In  its  favor,  for  judgment  notwithstand- 
ing the  verdict,  and  to  amend  the  special  verdict  by  changing 
answers  to  the  questions. 

2.  Oral  requests  for  instructions  to  the  jury  on  the  burden  of  proof 

are  held  properly  refused  because  not  in  writing  and  because 
that  subject  was  covered  by  the  general  charge  in  different 
words. 
8.  In  an  action  for  personal  injuries  the  bill  of  exceptions  showed 
a  request  for  an  instruction  on  the  subject  of  permanent  in- 
juries, its  refusal  and  due  exception  thereto,  and  an  instruction 
given  to  the  effect  that  the  jury  might  consider  the  extent  and 
duration  of  the  plaintiifs  Injuries  and  whether  permanent  or 
not.  To  this  instruction  there  was  also  an  exception.  Held^ 
that  the  evidence,  stated  in  the  opinion,  neither  upheld  the 
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refusal  of  the  instruction  requested  nor  authorized  the  instruo- 
tlon  given. 

4.  In  such  case,  in  view  of  the  record,  the  supreme  court  was  unable 

to  affirm  a  contention  that  the  smallness  of  the  verdict  showed 
that  the  Jury  did  not  include  any  damages  for  permanent  in- 
juries. 

5.  In  an  action  for  personal  injuries  from  a  defective  highway,  the 

court,  as  part  of  the  special  verdict,  submitted  a  question:  "Did 
the  highway  officers  of  the  defendant  town  know,  or  in  the  ex- 
ercise of  ordinary  care  and  diligence  ought  they  to  have  known, 
that  the  highway  was  so  insufficient  and  out  of  repair  a  sufflr 
cient  length  of  time  before  the  accident  to  have  repaired  the 
same,  in  the  exercise  of  ordinary  diligence?"  From  the  evi- 
dence the  jury  might  have  found  either  actual  or  constructive 
notice,  or  might  have  negatived  either  one  and  affirmed  the 
other.  Held,  that  since  it  could  not  be  said  that  the  whole 
jury  affirmed  either  disjunctive  proposition,  the  submission  of 
such  question  constituted  error  for  which  the  judgment  must 
be  reversed. 

^.  It  is  prejudicial  error  for  the  trial  judge,  after  the  jury  had  re- 
tired to  deliberate  upon  their  verdict,  and  in  the  absence  of 
counsel,  to  go  to  the  jury  room  for  the  purpose  of  announcing 
to  the  jury  that  the  sheriff  would  take  them  out  to  supper,  and, 
after  making  such  announcement,  cautioning  them  with  refer- 
ence to  their  conduct  while  at,  going  to,  or  returning  from 
their  meal,  the  official  reporter  attending  and  taking  down  all 
that  was  said. 

7.  Such  error  requires  reversal  notwithstanding  the  fact  that  the 
probity  of  the  trial  judge  is  beyond  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Ciias.  M.  Webb,  Circuit  Judge.    Reversed, 

The  appeal  is  from  a  judgment  rendered  in  an  action  for 
personal  injury  caused  by  a  defective  highway.  The  defend- 
ant is  one  of  the  towns  of  Marathon  county,  and  the  venue 
was  changed  to  Wood  county  by  consent  There  the  case  was 
tried  and  resulted  in  a  special  verdict  as  follows,  omitting 
a  question  answered  by  the  court: 

"(2)  Was  the  place  where  the  plaintiflF  was  injured  at  or 
about  115  rods  east  of  the  quarter-post  mentioned  in  the 
complaint,  and  within  about  two  rods  of  the  hole  or  gully 
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in  the  highway  west  of  the  gate?  A.  Yes.  (3)  If  you  an- 
swer question  No.  2  *No,'  then  was  the  plaintiff  injured  at  a 
point  at  or  about  immediately  east  and  north  of  the  gate  or 
bars,  referred  to  and  described  by  the  witness  F.  A.  Colby  ? 
A,  No.  (4)  Was  the  highway  at  the  point  or  place  where 
the  plaintiff  was  injured  at  that  time  insuflScient  and  out  of 
repair?  A,  Yes.  (6)  If  you  answer  question  4  'Yes,'  then 
were  the  accident  and  plaintiff's  injury  proximately  caused 
by  said  insufficiency  and  want  of  repair  of  the  highway? 
A,  Yes.  (6)  If  you  answer  question  4  'Yes,'  then  did  the 
highway  officers  of  the  defendant  town  know,  or  in  the  exer- 
cise of  ordinary  care  and  diligence  in  the  discharge  of  their 
duties  ought  they  to  have  known,  that  the  highway  was  so 
insufficient  and  out  of  repair  a  sufficient  length  of  time  be- 
fore the  accident  to  have  repaired  the  same,  in  the  exercise 
of  ordinary  diligence?  A,  Yes.  (7)  Was  the  plaintiff 
guilty  of  any  want  of  ordinary  care  which  proximately 
caused  or  contributed  to  produce  her  said  injury?  A,  No. 
(8)  In  what  sum  was  the  plaintiff  injured  by  reason  of  her 
said  injury?    A,  $1,000." 

The  plaintiff  was  required  to  remit  from  this  verdict  the 
sum  of  $69  erroneously  included  therein  for  medical  services, 
and  judgment  was  rendered  thereon  for  $931,  with  costs. 
The  appellant  assigns  and  argues  error  in  submitting  to  the 
jury  the  sixth  question  of  the  special  verdict  and  in  refus- 
ing to  give  and  giving  instructions  relating  to  damages  for 
permanent  injuries  and  in  relation  to  the  burden  of  proof; 
also  in  visiting  the  jury  in  the  jury  room  during  their  delib- 
erations and  conversing  with  them  about  the  case  and  their 
verdict;  also  in  denying  motion  for  a  nonsuit,  motion  to 
direct  a  verdict  in  defendant's  favor,  motion  for  judgment 
notwithstanding  the  verdict,  motion  to  amend  the  verdict, 
and  motion  for  a  new  trial.  Another  group  of  errors  as- 
signed is  in  the  rejection  of  evidence  offered  by  defendant 
and  in  the  reception  of  evidence  objected  to  by  defendant 
2J.  J.  MacBride  and  Oeo.  L.  Jacqv£s,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Park  &  Carpenter 
and  Groelle  <£  Humphrey,  and  oral  argument  by  B.  B.  Park. 


Digitized  by  VjOOQ IC 


13]  AUGUST  TERM,  1907.  631 

Da  Gate  v.  Brighton,  133  Wis.  628. 

Timlin,  J.  1.  We  must  hold  that  upon  the  evidence  there 
was  a  prima  facie  case  made  against  the  defendant,  and 
therefore  errors  assigned  in  denying  defendant's  motion  for 
a  nonsuit  and  its  motion  to  direct  a  verdict  in  its  favor 
and  its  motion  for  judgment  notwithstanding  the  verdict 
and  its  motion  to  amend  the  verdict  by  changing  answers 
to  questions  must  be  overruled.  It  would  serve  no  good 
purpose  to  again  incorporate  the  evidence  into  the  report  of 
this  case.  It  would  merely  show  a  case  of  the  plaintiff  law- 
fully using  the  highway,  the  existence  of  one  of  the  ordinary 
defects  common  to  highways,  but  serious  enough  to  render 
it  unsafe  and  insufficient  for  travel,  and  the  plaintiff  thrown 
out  of  her  vehicle  thereby,  while  in  the  exercise  of  ordinary 
care  on  her  part.  The  evidence  was  not  conclusive  on  either 
of  the  foregoing  propositions,  but  sufficient  to  take  the  case 
to  the  jury.  We  find  no  reversible  error  in  the  admission  or 
exclusion  of  evidence. 

2.  Concerning  errors  assigned  in  giving  and  refusing  in- 
structions, it  appears  that  counsel  for  defendant  orally  re- 
quested the  trial  court  to  "instruct  the  jury  that  the  burden 
of  proof  is  upon  the  plaintiff  upon  all  the  questions  except 
question  Y.'*  This  request  was  properly  refused  because  not 
in  writing,  and  because  that  subject  was  covered  by  the  gen- 
eral charge  in  different  words,  expressing  the  same  idea. 
Hardt  v.  C,  M.  <Sc  St  P.  B.  Co.  130  Wis.  612,  521,  110 
X.  W.  427,  and  cases  cited. 

3.  The  defendant  requested  the  court  in  writing  to  in- 
struct the  jury  as  follows: 

"There  is  no  evidence  in  this  case  showing  or  tending  to 
show  that  the  plaintiff  received  any  permanent  injuries  by 
reason  of  the  accident  complained  of.  So,  in  answering 
question  No.  8,  you  must  take  that  fact  into  consideration, 
and  in  arriving  at  an  answer  to  said  question  nothing  must 
be  allowed  for  any  permanent  injuries." 

The  bill  of  exceptions  shows  this  request,  its  refusal,  and 
due  exception  to  such  refusal,  and  that  the  court  instructed 
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the  jury  with  reference  to  question  No.  8  to  the  effect  that 
they  might  consider  the  extent  and  jiuration  of  the  plaintiff's 
injuries  and  whether  permanent  or  not.  To  this  part  of  the 
charge  there  was  also  an  exception.  We  can  find  nothing  in 
the  evidence  to  uphold  the  refusal  of  this  instruction  or  to 
authorize  the  giving  of  an  instruction  that  the  jury  might 
consider  in  their  estimate  of  damages  whether  the  injuries 
were  permanent  or  not  One  of  the  two  physicians  who  at- 
tended plaintiff  was  called  as  a  witness  and  he  testified  that 
he  attended  her  from  the  time  of  the  injury  on  August  21, 
1903,  until  September  5th  following,  and  found  her  suffer- 
ing from  severe  pain  in  the  left  side,  in  the  region  of  the  kid- 
ney, and  across  the  bowels.  Her  bowels  were  somewhat 
bloated  and  there  was  swelling,  pain,  and  tenderness  over  the 
left  kidney.  There  was  a  urinary  discharge  of  blood  the 
next  day,  and  her  temperature  was  102^,  her  pulse  106,  and 
he  made  no  further  examination  and  prescribed  opiates  and 
a  cathartic.  He  did  not  think  any  ill  effects  attended  tlie 
injury  and  peritonitis.  He  summed  up  in  this  way:  "Be- 
yond a  soreness  in  the  region  of  the  bowels  and  over  one  of 
the  kidneys,  that  was  the  extent  of  her  injuries,  so  far  as  I 
know.''  The  testimony  of  the  plaintiff  herself  does  not  show 
any  permanent  injury,  and  these  two  are  the  only  witnesses 
testifying  upon  the  subject.  It  must  be  kept  in  mind  that 
permanent  injury  is  something  different  from  future  pain 
and  suffering,  and  relates  to  a  condition  lasting  during  all 
the  after  life  of  the  party  injured.  A  jury  might  well  infer 
that  pain  and  suffering  caused  by  an  injury  and  continuing 
up  to  and  existing  at  the  time  of  trial  would  continue  for 
some  time  in  the  future  and  estimate  the  damages  accord- 
ingly, but  the  jury  could  not  infer  permanent  injury  from 
any  such  testimony  as  is  here  quoted,  where  there  are  no 
visible  wounds,  nothing  in  the  nature  of  a  disability  or  dis- 
ease commonly  known  to  be  permanent,  and  no  opinion  evi- 
dence tending  to  show  permanency.     White  v,  Milwaukee 
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City  R.  Co.  61  Wis.  536,  21  N.  W.  524;  Hardy  v.  MUwau- 
Jcee  St.  B.  Co.  89  Wis.  183,  61  N,  W.  771 ;  Raymond  v.  Eese- 
berg,  91  Wis.  191,  64  K  W.  861 ;  Boelter  v.  Ross  L.  Co.  103 
Wis.  324,  79  N.  W,  243.  The  respondent  apparently  relies 
upon  the  smallness  of  the  verdict  to  show  that  the  jury  did 
not  include  any  damage  for  permanent  injury  and  hence 
that  the  error  was  harmless,  but  we  are  unable  to  aflSrm  the 
correctness  of  this  view  upon  the  record  present  here.  We 
discover  no  other  error  in  the  charge  or  in  the  refusal  of  re- 
quests to  charge. 

4.  The  sixth  question  of  the  special  verdict  above  quoted 
shows  two  issuable  propositions  disjunctively  connected  and 
an  aflSrmative  answer.  Was  it  error  to  submit  such  question  ? 
In  Odegard  v.  NoHh  Wis.  L.  Co.  130  Wis.  659,  681,  682, 
110  N.  W.  809,  this  question  is  mooted  but  not  decided. 
The  particular  questions  of  the  special  verdict  under  con- 
sideration in  that  case,  Nos.  7  and  10,  will  be  found  in  the 
report  of  that  case  at  pages  666  and  667  (110  N.  W.  809), 
and  were  identical  with  the  question  under  consideration 
here.  Upon  the  other  hand,  in  ^Yoodv)ard  v.  Boscohelj  84 
Wis-  226,  229,  54  N.  W.  332,  a  judgment  was  affirmed 
against  a  city  which  rested  upon  a  special  verdict  containing 
a  question  in  this  form.  It  does  not  appear,  however,  from 
the  report  that  objection  was  made  to  the  form  of  the  ques- 
tion. In  MxvelUr  v.  N.  W.  Iron  Co.  125  Wis.  326,  331,  332, 
104  N.  W.  67,  objection  seems  to  have  been  taken  to  a  ques- 
tion of  the  special  verdict  in  this  form,  namely:  "Was  such 
condition  known  to  the  defendant  company,  or  ought  it  to 
have  been  known  to  said  company  ?"  The  judgment  resting 
in  part  upon  the  answer  to  such  question  was  affiniicd,  and 
this  fornx  of  question  is  approved.  In  Lyle  v.  McCormick 
n.  M.  Co.  108  Wis.  81,  91,  84  N.  W.  18,  a  question  similar 
in  form  but  not  identical  in  substance  was  approved  and  held 
so  clear  and  unambiguous  as  not  to  require  for  the  protection 
of  either  party  any  qualifying  charge.     This  form  of  ques- 
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tion  seems  quite  persistent.  We  notice  it  was  employed  in 
Fehrman  v.  Pine  River,  118  Wis.  150,  151,  95  N.  W.  105, 
and  in  Pautz  v.  Plarikinton  P.  Co.  118  Wis.  47,  94  N.  W. 
654,  but  in  neither  of  the  two  cases  last  mentioned  was  there 
any  decision  upon  this  point. 

On  the  other  hand,  we  have  Jewell  v,  (7.,  St.  P.  &  M.  E. 
Co.  54  Wis.  610,  12  K  W.  83,  where  the  eighth  question  of 
the  special  verdict  was  as  follows : 

"Were  the  defendant's  agents  guilty  of  negligence  either 
in  not  stopping  long  enough  to  allow  the  plaintiflF  to  alight 
from  the  train  or  in  suddenly  starting  the  train  after  the 
plaintiff  came  upon  the  platform  on  her  way  from  the  car 
to  the  depot  platform  ?    A.  Yes." 

The  court  considered  the  evidence  in  order  to  ascertain 
the  prejudicial  effect  of  this  question  and  answer,  and  de- 
clared the  rule  that,  in  submitting  special  verdicts  to  a  jury, 
each  question  submitted  should  be  limited  to  a  single  direct 
and  material  controverted  issue  of  fact,  and  in  such  a  way 
that  the  answer  would  necessarily  be  positive,  direct,  and  in- 
telligible. In  Murray  v.  Ahhot,  61  Wis.  198,  20  K  W.  910, 
the  seventh  question  of  the  special  verdict  was  as  follows: 

"Were  those  in  the  management,  operation,  or  ordering 
repairs  of  the  road  guilty  of  negligence  in  not  causing,  by 
general  rules  or  by  special  instructions,  trains  to  be  slack- 
ened from  their  usual  speed  in  approaching  and  crossing 
the  bridge  in  question,  while  men  were  at  work  upon  it,  sit- 
uated as  the  bridge  was,  and  of  its  height  and  length,  and 
with  the  approaches  to  it  such  as  they  were  ?    A.  Yes." 

The  court  said : 

"The  seventh  question  is  likewise  obnoxious  to  the  criti- 
cism passed  upon  it  by  defendant's  counsel  as  being  uncer- 
tain, in  the  disjunctive,  and  not  limited  to  any  single  fact  or 
issue.  As  the  counsel  observes,  it  is  impossible  to  tell  from 
the  question  and  answer  who  it  was  that  had  been  guilty 
of  negligence  in  failing  to  adopt  rules  or  to  give  special  in- 
structions for  slackening  the  speed  of  trains  approaching,  etc. 
Was  it  those  who  had  in  charge  the  general  management  and 
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operation  of  the  road,  or  was  it  those  who  had  charge  of  mak- 
ing repairs  on  the  road?  If  questions  of  this  nature  are 
proper  to  be  submitted  to  a  jury  at  all,  they  should  be  framed 
in  a  way  to  admit  of  positive  and  direct  answers.  In  this 
case  the  jury  may  have  found  that  it  was  an  act  of  negligence 
on  the  ^art  of  those  who  had  charge  of  the  general  manage- 
ment of  the  road  in  not  enacting  proper  rules.  Or  the  jury 
may  have  thought  that  those  who  ordered  the  repairs  of  the 
bridges  did  not  perform  their  duty,  by  failing  to  adopt  rules 
or  give  special  instructions  applicable  to  the  case." 

In  Khchinski  v.  Shores  L.  Co.  93  Wis.  417,  67  N.  W.  934^ 
the  fourth  question  of  the  special  verdict  read : 

'*Was  the  defendant  guilty  of  negligence,  or  a  want  of  or- 
dinary care,  or  such  care  as  persons  or  corporations  of  ordi- 
nary care  ordinarily  use,  which  was  the  proximate  cause  of 
plaintiff's  said  injury?    A.  Yes." 

The  court  apparently  looked  into  the  evidence  to  determine 
the  prejudicial  character  of  such  a  question,  and  condemned 
the  question  as  follows: 

"The  question  is  compound,  and,  while  calling  for  an  af- 
firmative answer,  it  is  in  the  alternative.  .  .  .  The  question 
was  framed  in  objectionable  terms,  and  the  verdict  as  a  whole 
is  fatally  defective  for  uncertainty,  and  for  that  it  does  not 
extend  to  and  cover  a  material  part  of  the  issue,  in  respect  to 
which  the  evidence  was  conflicting." 

In  Lowe  v.  Ring,  123  Wis.  370,  101  K  W.  698,  question 
19  of  the  special  verdict  inquired  of  the  jury:  "Was  there  a 
contract,  express  or  implied,  that  King  should  receive  a  sal- 
ary from  the  bank  as  president?"  The. jury  answered  in 
the  affirmative,  and  the  form  of  question  was  disapproved. 
There  was  a  material  difference  in  the  right  of  the  parties, 
depending  or  turning  upon  whether  the  contract  was  ex- 
press or  implied.  The  evidence  showed  there  was  no  proof  of 
an  express  contract,  and  a  finding  of  implied  contract  was 
not  sufficient  in  the  law  to  uphold  a  recovery.  It  was  said 
that  the  answer  to  question  19  of  tlie  verdict  left  it  uncertain 
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whether  the  jury  found  an  express  contract  or  an  implied 
contract,  and  that  some  members  of  the  jury  might  have  as- 
sented to  this  affirmative  answer  under  the  belief  that  there 
was  an  express  contract  and  some  members  under  the  belief 
that  there  was  an  implied  contract.  Besides,  there  was  noth- 
ing in  the  charge  tending  to  cure  this  uncertainty,  and  the 
verdict  was  held  fatally  defective.  This  test  was  applied 
ixiPeake  v.  Superior,  106  Wis.  403,  82  K  W.  306,  which, 
although  overruled  upon  another  point  in  Fehrman  v.  Pine 
Biver,  118  Wis.  150,  95  K  W.  105,  may  still  be  cited  upon 
the  question  now  under  consideration.  See,  also,  Oehl  v. 
Milwaukee  P.  Co.  116  Wis.  263,  93  N.  W.  26 ;  Bhyner  v. 
Menasha,  107  Wis.  201,  207,  83  N.  W.  303. 

Another  class  of  cases  will  be  found  in  which  disjunctive 
findings  of  the  jury  were  held  not  fatal  to  the  judgment, 
because,  although  disjunctive  in  form,  both  propositions  of 
the  question  referred  to  the  same  person  or  thing  and  covered 
completely  the  real  issue  instead  of  presenting  two  alterna- 
tive issues.  Patry  v.  C,  St.  P.,  M.  &  0.  R.  Co.  82  Wis. 
408,  52  K  W.  312;  Lyon  v.  Ormd  Rapids,  121  Wis.  609, 
622,  99  K  W.  311, 

Still  another  class  of  cases  is  found  where  the  two  proposi- 
tions submitted  in  one  question  of  the  special  verdict  are  so 
conjoined  that  an  affirmative  answer  would  create  no  am- 
biguity, but,  on  the  contrary,  establish  the  verity  of  both, 
as  in  Ilehhe  v.  Maple  Creek,  121  Wis.  668,  99  K  W.  442 ; 
Sham  V.  GilbeH,  111  Wis.  165,  183,  86  K  W.  188  ;Dugal  v. 
Chippewa  Falls,  101  Wis.  533,  77  K  W.  878.  But  in  cases 
like  the  instant  case,  where  there  was  evidence  from  which 
the  jury  might  have  found  either  actual  or  constructive  no- 
tice, or  might  have  negatived  either  one  and  affirmed  the 
other,  and  in  all  like  cases  in  which,  after  the  question  is 
answered,  it  cannot  be  said  that  the  whole  jury  affirmed 
either  of  the  disjunctive  propositions,  the  submission  of  such 
question  constitutes  error  for  which  the  judgment  resting 
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thereon  must  be  reversed.  Mueller  v.  N.  TT.  Iron  Co.  125 
Wis.  326,  331,  332,  104  X.  W.  67,  so  far  as  it  tends  to  sup- 
port the  contrary  rule,  must  be  disapproved. 

6.  After  the  jury  had  retired  to  deliberate  upon  their  ver- 
dict and  in  the  absence  of  counsel,  the  circuit  judge,  taking 
with  him  his  stenographer  to  report  all  that  might  be  said, 
went  to  the  jury  room  for  the  purpose  of  announcing  to  the 
jury  that  the  sheriff  would  take  them  out  to  supper;  but, 
after  making  such  announcement,  he  cautioned  them  with 
reference  to  their  conduct  while  going  to,  at,  or  returning 
from  their  meal.  One  of  the  jurors  announced  that  they 
could  not  agree  upon  the  second  question  of  the  verdict,  and 
the  judge  told  him  they  could  or  probably  would  agree  after 
they  had  more  time  to  consider,  and  again  admonished  them 
with  reference  to  their  conduct  in  talking  about  or  discussing 
the  case.  When  the  error  predicated  upon  this  transaction 
was  first  presented  to  this  court  by  appellant,  the  transaction 
seemed  so  devoid  of  prejudicial  effect  and  the  matter  so 
usual  and  ordinary  and  the  learning,  experience,  and  probity 
of  the  circuit  judge  so  well  known  that  the  writer  was  not 
inclined  to  consider  this  a  serious  or  reversible  error.  But 
the  decided  cases  are  found  to  be  strong,  authoritative,  and 
consistent  in  treating  this  as  reversible  error.  Havenor  v. 
State,  125  Wis.  444,  104  N.  W.  116;  Hurst  v.  Webster  Mfg. 
Co.  128  Wis.  342,  107  K  W.  666;  sec.  2855,  Stats.  (1898) ; 
Sargent  v.  Roberts,  1  Pick.  337 ;  People  v.  Linzey,  79  Hun, 
23,  29  N.  Y.  Supp.  560;  KUgore  v.  Moore,  14  Tex.  Civ. 
App.  20,  36  S.  W.  317;  i?^a^  v.  Cambridge,  124  Mass.  567; 
Staie  V.  Wroth,  15  Wash.  621,  47  Pac  106.  And  see  cases 
collected  in  54  Cent.  Law  Jour.  2. 

6.  For  error  in  refusing  the  request  to  charge  relative  to 
damages  for  permanent  injury,  for  error  in  submitting  the 
sixth  question  of  the  special  verdict,  and  for  error  in  com- 
municating with  the  jury  and  giving  them  admonitory  in- 
structions respecting  their  conduct  in  the*  jury  room  after 
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they  had  retired  for  deliberation  and  in  the  absence  of  oonn- 
sel,  the  judgment  of  the  court  below  must  be  reversed. 

By  the  Court, — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


<jai.laway,  Bespondent^  vs.  Masses  and  others.  Appellants. 

November  8 — December  IS,  1907, 

Appeal  and  error:  Affirmance  or  reversal:  Evidence:  Suffidencji: 
Trial:  Questions  for  jury:  Instructions  to  jury:  Jurors:  Oam- 
hling  verdict:  Impeaching  verdict:  Opinion  evidence, 

1.  In  an  action  for  the  negligent  killing  of  a  mare,  the  evidenoe. 

stated  in  the  opinion,  is  held  to  warrant  an  inference  of  de- 
fendants' negligence  that  resulted  in  the  damages  claimed  and 
to  support  a  verdict  for  the  plaintiff. 

2.  In  an  action  for  the  negligent  killing  of  a  mare,  where  the  evi- 

dence is  in  sharp  conflict  upon  the  issues  of  negligence  and 
damages  sustained,  it  is  not  error  to  refuse  a  directed  verdict 
■3.  Where  the  instructions  given  embody  all  the  rules  of  law  appli- 
cable to  the  case  and  state  them  correctly  upon  each  issue,  it  is 
not  error  to  have  refused  requested  instructions  stated  In  the 
opinion. 

4.  An  affidavit  of  a  Juror  tending  to  impeach  the  verdict  cannot  be 

entertained  by  the  court  as  a  basis  of  setting  aside  the  verdict 
rendered. 

5.  An  affidavit  of  a  juror,  filed  with  a  motion  to  set  aside  a  verdict, 

that  the  verdict  was  arrived  at  by  dividing  the  total  sum  of  the 
amounts  each  juror  determined  to  award  by  the  number  of 
jurors,  impeaches  the  verdict  rendered  and  cannot  be  enter- 
tained. 

6.  Matters  involved  in  questions  of  opinion  evidence  rejected  by 

the  court  are  held  to  have  been  either  within  the  common  knowl- 
edge of  the  jurors  or  of  such  remote  bearing  on  the  issues  liti- 
gated that  their  exclusion  did  not  operate  to  the  prejudice  of 
appellant. 

Apptcat.  from  a  judgment  of  the  circuit  court  for  Dunn 
•county:  E.  W.  Helms,  Circuit  Judge.    Affirmed. 
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This  is  an  action  to  recover  damages  for  the  loss  of  a  mare. 
The  ground  alleged  for  a  recovery  is  the  negligence  of  de- 
fendants' servant.  It  is  alleged  that  defendants'  servant  in 
charge  of  the  stallion  of  defendants  was  negligent  in  permit- 
ting a  false  entry  by  the  stallion,  in  serving  the  mare  and 
that  this  caused  her  an  injury  which  resulted  in  her  death. 
The  evidence  adduced  by  the  parties  was  in  conflict  upon  the 
question  of  whether  defendants'  servant  was  exercising  or- 
dinary care  and  prudence  in  his  management  of  the  stallion 
at  the  time  the  mare  was  being  bred.  This  was  the  principal 
issue  in  the  case.  So^ne  of  the  evidence  tended  to  show  that 
the  servant  in  charge  of  the  stallion  so  managed  and  controlled 
him  as  such  attendants  in  the  discharge  of  *their  duties  ordi- 
narily do  to  assure  the  safety  of  the  mare.  On  the  other 
hand,  there  was  evidence  tending  to  show  that  he  omitted 
to  perform  duties  which  such  attendants  customarily  per- 
form to  prevent  injury.  The  evidence  as  to  the  cause  of  the 
death  of  the  mare  was  likewise  in  conflict  Evidence  was 
adduced  tending  to  show  that  the  mare's  death  was  caused  by 
an  injury  to  the  rectum  as  a  result  of  the  false  entry.  Each 
of  these  issues  was  submitted  to  the  jury.  The  jury  found 
a  general  verdict  in  favor  of  the  plaintiff  and  assessed  the 
damages  for  the  loss  of  the  mare.  Defendants  moved  for 
judgment  notwithstanding  the  verdict,  which  was  denied. 
Defendants  filed  an  affidavit  by  one  of  the  jurors  to  the  effect 
that  the  jury  had  arrived  at  the  sum  of  the  damages  by  taking 
the  quotient  of  the  sum  of  the  amounts  assessed  by  the  dif- 
ferent jurors  divided  by  the  number  of  the  jurors,  and  moved 
to  set  aside  the  verdict  upon  that  ground.  This  motion  was 
denied.  The  court  also  denied  a  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  upon  the  minutes  of  the  court.  Judg- 
ment was  entered  for  the  plaintiff  for  the  amount  of  damages 
found  by  the  jury  and  for  costs.  This  is  an  appeal  from 
such  judgment 
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For  the  appellants  there  was  a  brief  by  Bundy  &  Vamumj, 
and  oral  argument  by  R.  E.  Bundy. 

For  the  respondent  there  was  a  brief  by  Freeman  &  Free-- 
man,  and  oral  argument  by  C  E.  Freeman. 

SiEBECKER,  J.  It  is  claimed  that  the  court  should  have 
directed  a  verdict  for  the  defendants  because  there  is  no  evi- 
dence of  the  negligence  charged  and  because  the  evidence  does 
not  show  that  the  alleged  negligence  was  the  proximate  cause 
of  the  injury.  The  evidence  adduced  tends  to  support  the 
verdict  sufficiently  to  warrant  the  inference  of  negligence  and 
that  it  resulted  in  the  damage  claimed.  The  evidence  was 
sharply  in  conflict  upon  these  issues  and  thus  presented  an 
issue  for  the  jury  to  determine  whether  or  not  defendants' 
servant  was  negligent  in  the  respects  charged  in  the  complaint 
and  whether  or  not  the  damages  alleged  were  the  proximate 
result  of  the  alleged  negligence.  The  case  was  submitted 
to  the  jury  under  instructions  from  the  court  which  fully 
informed  them  of  the  rules  -of  law  applicable  to  the  case  upon 
the  issues  raised  and  litigated  as  to  the  negligence  charged 
and  as  to  contributory  negligence  and  as  to  the  questions  of 
proximate  cause,  damages,  and  the  burden  of  proof.  The 
instructions  embody  the  rules  of  law  applicable  to  the  case 
and  state  them  correctly  upon  each  of  the  issues.  The  court, 
therefore,  committed  no  error  in  refusing  to  instruct  the 
jury  in  the  language  requested,  and  in  rejecting  instructions 
requested  by  the  defendants  which  were  not  embraced  in 
the  instructions  given. 

The  defendants  moved  to  set  aside  the  verdict  upon  the 
affidavit  of  one  of  the  jurors  to  the  effect  that  the  damages 
actually  agreed  upon  by  the  jury  were  arrived  at  through  a 
gambling  operation,  by  dividing  the  total  sum  of  the  amounts 
each  juror  determined  to  award  by  the  number  of  jurors,  and 
that  the  verdict,  therefore,  was  not  a  verdict  agreed  upon 
by  the  jurors  as  required  by  law.    The  affidavit  of  this  juror. 
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in  effect,  directly  impeaches  the  verdict  rendered  by  the 
jury.  Such  an  affidavit  by  a  juror  cannot  be  entertained  by 
a  court  to  set  aside  the  verdict  rendered.  Wolfgra/m  v, 
Schoepke,  123  Wis.  19,  100  N.  W.  1054;  Owen  v.  Portage 
Tel  Co.  126  Wis.  412, 105  N.  W.  924;  Butteris  v.  Mifflin  & 
L.  M.  Co.,  ante,  p.  343, 113  N.  W.  642. 

The  exceptions  to  the  rulings  of  the  court  rejecting  opinion 
testimony  are  «not  well  taken.  The  matters  involved  in  these 
questions  were  either  within  the  common  knowledge  of  the 
jurors,  or  of  such  remote  bearing  on  the  issues  litigated  that 
exclusion  of  the  evidence  could  not  operate  to  defendants' 
prejudice.    We  find  no  reversible  error  in  the  record. 

By  the  Court, — Judgment  affirmed. 


White,  Respondent,  vs.   Smith  and   another.  Appellants. 

November  9 — Decernber  IS,  1907. 

Pleading:  Complaint:  Amendment:  Answer:  Counterclaim:  Demur- 
rer: Dismissal. 

1.  Plaintiff,  within  the  time  allowed  by  law  after  the  service  of 
answers  containing  counterclaims,  amended  her  complaint  and 
demanded  the  identical  relief  sought  by  the  counterclaims. 
The  defendants  served  no  answers  aside  from  those  served  by 
them  to  the  original  complaint.    Held: 

(1)  The  amended  complaint  became  the  complaint  in  the  ac- 
tion. 

(2)  The  original  answers  became  the  answers  to  the  amended 
complaint. 

(3)  The  relief  demanded  and  which  could  be  awarded  upon 
the  counterclaims  being  identical  with  that  demanded  and 
which  could  be  granted  upon  the  complaint,  the  allegations  of 
counterclaims  in  the  original  answers  did  not  constitute  coun- 
terclaims as  contemplated  by  the  Code. 

(4)  The  counterclaims  stated  no  grounds  for  relief  which 
could  in  any  way  resist,  modify,  or  defeat  plaintiff's  claim,  or 
protect  defendants  against  the  judgment  to  which  plaintiff  was 

Vou  133  —  41 
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entitled  upon  the  cause  of  action  alleged  in  her  amended  com- 
plaint 

(5)  Demurrers  to  the  counterclaims  upon  the  ground  that  the 
facts  alleged  did  not  constitute  a  cause  of  action  and  that  the 
facts  alleged  were  not  pleadable  as  a  counterclaim  were  prop- 
erly sustained. 
2.  In  such  case  it  is  no  ground  for  overruling  such  demurrers  that 
plaintiff  might  refuse  to  prosecute  the  complaint  to  Judgment, 
since,  should  plaintiff  attempt  to  dismiss,  it  would  rest  with 
the  court  to  determine  whether  she  would  be  permitted  to  do 
so  unconditionally,  and  whether  upon  defendant's  application 
the  counterclaims  should  then  be  reinstated. 

TiMLi:^  and  Dodge,  JJ.,  dissent. 

Appeal  from  orders  of  the  circuit  court  for  Dane  oounty : 
E.  Ray  Stevens,  Circuit  Judge,    Affirmed. 

This  action  is  brought  to  reform  a  written  contract  for 
the  sale  of  real  estate  so  that  it  may  express  the  agreement 
of  the  parties.    Plaintiff  is  the  vendor,  the  defendant  Smith 
is  vendee,  and  the  defendant  Stickle  holds  an  assignment  of 
the  contract  from  the  defendant  Smith  as  collateral  security 
for  money  loaned  the  defendant  Smith  upon  the  contract 
The  contract  provides  for  a  present  payment  of  part  of  the 
purchase  price  of  the  land  and  for  the  payment  of  the  bal- 
ance at  certain  times  and  in  certain  amounts.    The  contract 
as  written  provides,  regarding  the  second  and  third  of  these 
deferred  payments,  that  payment  shall  be  made  "five  hun- 
dred dollars  ($500)  or  a  part  thereof  on  or  before  four  (4) 
years  from  date  hereof;  five  hundred  dollars  ($500)  or  a 
part  thereof  on  or  before  five  (5)  years  from  date  hereof." 
The  original  complaint  alleged  that  the  parties  had  agreed 
and  that  the  contract  should  provide  that  the  defendant 
Smith  should  have  the  privilege  at  any  time  of  making  pay- 
ments with  the  consent  of  the  plaintiff  on  the  second  and 
third  of  the  deferred  payments  of  less  than  the  full  amount 
The  answers,  of  both  defendants  allege  that  the  agreement 
regarding  these  two  deferred  payments  was  that  the  defend- 
ant Smith,  without  respect  to  the  plaintiff's  consent  to  re- 
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ceive  a  smaller  amount,  might  make  payments  of  less  than 
the  $500  at  any  time;  and,  relying  upon  these  facts  by  way 
of  counterdaim,  they  asked  reformation  of  the  contract  so 
that  it  should  express  such  an  agreement.     The  defendant 
Srmth  also  allies  a  counterclaim  against  the  plaintiff  by 
reason  of  the  plaintiff  having  removed  certain  personal  prop- 
erty from  the  land,  contrary  to  a  verbal  agreement  made  at 
the   same   time   as   the   land   contract.     Plaintiff   filed   an 
amended  complaint  asking  reformation  of  the  contract,  as 
demanded  in  the  answers  and  counterclaims,  so  that  it  should 
provide  that  the  defendant  Smith  might  make  smaller  pay- 
ments than  $500  on  the  second  and  third  deferred  payments, 
thus  alleging  a  mistake  which  is  identical  with  the  allega- 
tions of  the  defendants'  counterclaims  and  asking  the  same 
relief.     The  amended  complaint  also  alleges  that  plaintiff's 
counsel,  in  framing  the  original  complaint,  stated  it,  respect- 
ing the  agreement  of  the  parties  concerning  these  two  de- 
ferred payments,  in  accordance  with  the  claim,  as  they  ap- 
prehended it,  of  the  defendants'  attorneys.     The  defendants 
served  no  amended  answers  and  rest  on  their  answers  as 
served  to  the  original  complaint.    This  is  an  appeal  from  the 
orders  of  the  court  sustaining  the  demurrers  of  the  plaintiff 
to  the  coimterclaims  asking  reformation,  as  set  up  in  the  an- 
swers of  the  defendants. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Tenney,  Hall  &  Tenney,  and  for  the  respondent  on  the 
brief  of  Buell  &  Lucas. 

SiEBECKER,  J.  It  is  apparent  from  the  pleadings  that 
plaintiff  and  defendants  allege  the  same  cause  of  action,  re- 
spectively, in  the  amended  complaint,  and  in  the  answer  by 
way  of  counterclaim,  and  that  the  relief  demanded  by  them  is 
identical.  The  controversy  arises  as  to  defendants'  right  to 
insist  upon  the  cause  of  action  by  way  of  counterclaim  first 
pleaded  by  them  in  their  answers  to  the  original  complaint 
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and  before  plaintiff  amended  her  complaint  to  conform  to 
the  state  of  facts  alleged  in  the  counterclaims.  PlaintifiPs 
right  to  amend  the  complaint  is  not  questioned.  Having 
availed  herself  of  this  right,  the  amended  complaint  becomes 
the  complaint  in  the  action.  Defendants  served  no  answers 
aside  from  the  ones  served  by  them  to  the  original  complaint. 
This,  therefore,  stands  as  the  answer  to  the  amended  com- 
plaint Yates  V.  French,  25  Wis.  661 ;  Ellison  v.  Straw,  119 
Wis.  502,  97  N.  W.  168. 

Plaintiff  demurs  to  the  counterclaims  here  in  question 
upon  the  ground  that  the  facts  alleged  do  not  constitute  a 
cause  of  action  and  that  the  facts  alleged  are  not  pleadable 
as  a  counterclaim.  It  has  been  the  rule  from  an  early  date 
that  the  counterclaim  contemplated  by  the  Code  "must  be 
something  which  resists  or  modifies  the  plaintiff's  claim.  It 
is  in  the  nature  of  a  cross-bill  in  equity.  ...  To  be  avail- 
able to  a  party,  it  must  afford  to  him  protection  in  some  way 
against  the  plaintiff's  demand  for  judgment '^  Hechman  v. 
SwaHz,  55  Wis.  173,  12  N.  W.  439;  Dietrich  v.  Koch,  35 
Wis.  618.  It  has  been  held,  "in  pursuance  of  former  New 
York  decisions  inhering  in  the  statute  when  adopted  by  us, 
that  a  demand  may  be  pleaded  as  counterclaim  only  when, 
if  established,  it  would  in  some  way  qualify  or  defeat  the 
judgment  to  which  the  plaintiff  would  otherwise  be  entitled." 
Kaukauna  E.  L.  Co.  v.  Kaukauna,  114  Wis.  327,  89  N.  W. 
542;  Weatherly  v.  Meilclejohn,  56  Wis.  73,  13  N.  W.  697; 
Telvlah  P.  Co.  v.  Patten  P.  Co.  132  Wis.  425,  112  N.  W. 
622.  Since  the  relief  demanded  and  which  can  be  awarded 
upon  the  counterclaims  is  identical  with  that  which  is  de- 
manded and  must  be  granted  upon  the  complaint,  it  must 
follow,  under  the  rule  of  the  above  cases,  that  the  allegations 
of  the  counterclaims  do  not  constitute  counterclaims  as  con- 
templated by  the  Code. 

It  is  urged  that  the  counterclaims  should  stand  because 
plaintiff  may  refuse  to  prosecute  the  complaint  to  judgment 
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and  thus  deprive  the  defendants  of  the  relief  they  seek  in 
the  action.  Should  plaintiff  attempt  to  dismiss  it,  it  would 
still  rest  with  the  court  to  determine  whether  she  would 
be  permitted  to  do  so  unconditionally,  and  whether  upon 
defendants'  application  their  counterclaims  should  then  be 
reinstated.  This,  however,  need  not  be  determined  until 
such  a  situation  actually  arises.  Under  the  rules  applicable 
to  the  actual  state  of  the  pleadings  now  before  us,  we  are  led 
to  the  conclusion  that  the  alleged  counterclaims  state  no 
grounds  for  relief  which  can  in  any  way  resist,  modify, 
or  protect  defendants  against  the  judgment  to  which  plaint- 
iff is  entitled  upon  the  cause  of  action  allied  by  her.  The 
trial  court  properly  sustained  the  demurrer  to  the  counter- 
claims involved  on  this  appeal. 

By  the  Court — The  orders  appealed  from  are  affirmed. 

Timlin,  J.  (dissenting).  The  plaintiff  brought  this  suit 
to  reform  a  land  contract  which  by  mutual  mistake  did  not 
express  the  true  agreement.  The  defendants  answered  and 
also  pleaded  counterclaims  for  reformation  in  a  different 
way,  but  on  the  ground  of  mutual  mistake  occurring  at  the 
same  time  and  in  the  same  negotiations  referred  to  in  the 
complaint.  These  counterclaims  were  authorized  by  statute, 
sec.  2656,  Stats.  (1898),  and  were  also  within  the  rule  of 
Dietrich  v.  Koch,  35  Wis.  618.  Thereupon  and  within  the 
time  allowed  by  law  the  plaintiff  amended  her  complaint  so 
as  to  abandon  her  first  claim  to  reformation  and  adopt  that 
of  the  defendants  and  seek  the  identical  relief  by  reformation 
sought  by  the  counterclaims.  She  then  demurred  to  the 
counterclaims,  contending  that  by  reason  of  her  amendment 
the  counterclaims  were  not  within  the  rule  of  Dietrich  v. 
Koch  because  they  did  not  qualify  or  modify  the  demand 
of  the  amended  complaint  These  demurrers  were  upon  this 
ground  sustained  by  the  court  below  and  that  ruling  is  af- 
firmed by  the  majority  opinion.     I  consider  this  decision  a 
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bad  precedent  because,  notwithstanding  the  amendment  of 
the  complaint,  the  counterclaims  are  still  within  the  statute 
because  they  arise  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  plaintiff's  claim  (sec 
2656),  and  are  still  within  the  rule  of  Dietrich  v.  Koch, 
supra,  because  they  tend  to  qualify  or  defeat  the  judgment 
to  which  the  plaintiff  would  be  otherwise  entitled  by  estab- 
lishing that  the  defendants,  not  the  plaintiff,  are  entitled  to 
that  relief,  equity  having  first,  at  defendants'  instance,  taken 
cognizance  thereof  upon  defendants'  counterclaims. 

Dodge,  J.     I  concur  in  the  dissenting  opinion  of  Mr. 
Justice  TiMLiK. 


Mash,  Respondent,  vs.  Bloom,  Appellant 

Jilovemt>€r  9 — December  IS,  1907. 

Ejectment:  Complaint:  Necessary  allegations:  Demurrer:  Deeds:  Conr 
ditions  subsequent:  Breach:  Forfeiture:  Remedies:  Right  of  ac- 
tion, 

1.  The  statutory  requirements  for  a  complaint  in  ejectment  must 

be  strictly  complied  with. 

2.  A  complaint  in  ejectment  which  not  only  fails  to  allege  the 

plaintiff's  estate  or  interest  in  the  premises  or  that  plaintiff  is 
entitled  to  their  possession,  but  which  negatives  a  right  to  re- 
cover at  the  time  of  the  commencement  of  the  action  by  alleg- 
ing a  conveyance  of  the  property  to  the  defendant  on  condition 
subsequent,  and  fails  to  allege  any  action  evincing  a  purpose 
on  plaintiffs  part  to  revest  herself  of  her  former  estate  because 
of  forfeiture  on  account  of  condition  broken,  is  demurrable 

3.  Under  a  conveyance  of  land  containing  a  condition  subsequent 

there  can  be  no  withholding  of  the  premises  until  the  plaintiff 
has  elected  to  take  advantage  of  a  breach  of  the  condition  and 
so  notified  the  grantee,  either  by  demand  of  possession  or  some 
other  act  equivalent  to  a  re-entry  for  condition  broken.  Until 
that  is  done  no  right  of  action  to  recover  possession  of  the 
premises  exists. 
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4.  A  person  entitled  to  an  estate  on  breach  of  a  condition  subse- 

quent may  decline  to  take  advantage  of  the  failure  to  perform, 
^n  which  event  the  estate  is  not  defeated,  because  the  mere  fail- 
ure to  perform  a  condition  snbsequent  does  not  divest  the  es- 
tate. 

5.  Where  plaintiffs  right  to  lands  depends  on  a  breach  of  a  condi- 

tion subsequent,  the  provisions  of  sec.  3079,  Stats.  (1898),  gov- 
erning actions  of  ejectment  (that  it  shall  be  sufficient  to  show 
a  right  to  the  possession  at  the  time  of  the  commencement  of 
the  action  as  "heir,  devisee,  purchaser,  or  otherwise"),  do  not 
obviate  the  necessity  of  showing  that  a  right  of  possession  un- 
der such  breach,  and  a  revesting  of  thjs  former  title  by  re-entry 
or  its  equivalent,  was  vested  in  the  plaintiff  when  the  action 
was  commenced. 

6.  Revesting  of  title  upon  the  breach  of  a  condition  subsequent 

does  not  require  an  actual  re-entry  on  the  land,  but  does  require 
at  least  a  rescission  of  the  deed  by  the  grantor  and  an  asser- 
tion in  some  form  by  him  of  his  purpose  to  repossess  himself 
of  his  former  estate,  notice  thereof  to  the  grantee,  and  demand 
of  possession  or  its  equivalent. 

[SiEBECKES  and  Timlin,  J  J.,  dissenting,  are  of  the  opinion 
that,  for  breach  of  a  condition  subsequent,  the  bringing  of  an 
action  of  ejectment  to  recover  possession  stands  in  lieu  of  act- 
ual entry  and  demand  for  possession,  and  hence  that  the  facts 
alleged  in  the  complaint  were  sufficient  to  entitle  plaintiff  to 
maintain  her  action.] 

Appeai-  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Eay  Stevens,  Circuit  Judge.    Reversed. 

This  is  an  action  of  ejectment  brought  to  recover  certain 
real  estate  described  in  the  complaint  as  follows:  The  north- 
east (N.  E.)  one-half  (i)  of  lot  five  (5)  in  block  153  of  the 
city  of  Madison,  Wisconsin.  The  defendant  demurred  to 
the  complaint  on  the  grounds  that  the  court  had  no  jurisdic- 
tion of  the  subject  matter  for  the  reason  that  the  plaintiff 
had  a  complete  and  adequate  remedy  at  law,  and  for  want  of 
facts  suflicient  to  constitute  a  cause  of  action.  The  defend- 
ant appeals  from  an  order  overruling  the  demurrer. 

For  the  appellant  there  were  briefs  by  Tenney,  Hall  <t 
Termey,  and  oral  argument  by  F.  W.  Hall. 

Frank  E.  Parkinson,  for  the  respondent. 
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Kerwin,  J.  The  complaint  is  very  voluminous,  setting 
forth  in  detail  transactions  between  plaintifF  and  defendant 
and  facts  and  circumstances  relating  to  the  property,  much 
of  which  is  wholly  immaterial  upon  this  appeal.  The  sub- 
stance of  the  complaint,  so  far  as  material  here,  is  to  the 
effect  that  on  November  23,  1904,  plaintiff  was  the  owner  of 
the  real  estate  in  question,  and  that  on  said  day  she  conveyed 
the  property  to  the  defendant  by  warranty  deed.  The  con- 
sideration for  said  deed  is  alleged  in  the  complaint  to  be 
love  and  affection  and  one  dollar,  which  one  dollar  it  is  al- 
leged was  not  paid,  and  the  further  special  consideration 
to  the  effect  that  defendant  and  his  wife  were  to  care  for 
plaintiff,  minister  to  her  wants,  look  after  her  household 
affairs,  and  do  and  perform  divers  other  things  mentioned 
in  the  agreement  between  the  parties.  The  deed  further  pro- 
vided that  the  defendant  and  his  wife,  during  the  life  of 
plaintiff,  should  live  in  the  house  on  the  premises  and  be 
good  and  kind  to  plaintiff,  take  care  of  her,  and  minister  to 
her  wants  during  her  life*  as  good,  loving,  and  affectionate 
children  would  do  for  parents.  It  is  alleged  that  defendant 
and  his  wife  have  failed  to  carry  out  and  perform  the  con- 
siderations and  conditions  of  said  deed.  The  complaint 
further  alleges: 

"The  plaintiff  here  elects  to  rescind  and  does  here  rescind 
said  deed  and  all  contracts  and  agreements  therein  contained 
or  relating  to  the  matters  and  things  therein  contained,  be- 
cause of  the  breaches,  matters,  and  things  hereinbefore 
stated  and  set  forth  in  this  complaint,  and  she  now  claims 
her  right  to  re-enter  the  northeast  half  of  said  lot  5  in  the 
same  right  and  manner  as  she  would  have  and  be  entitled 
to  do  had  said  deed  never  been  made,  executed,  or  delivered 
by  the  plaintiff  to  the  defendant  as  aforesaid." 

The  complaint  also  contains  the  following  allegations: 

"Defendant  does  now  and  he  has  wrongfully  and  unlaw- 
fully withheld  possession  of  the  said  premises  from  the 
plaintiff,  to  her  great  wrong  and  damage." 


Digitized  by  VjOOQ IC 


13]  AUGUST  TEEM,  1907.  649 

Mash  V.  Bloom,  133  Wis.  646. 

And  again: 

"That  the  defendant  does  now  and  he  has  wrongfully  and 
unlawfully  retained  possession  of  the  northeast  half  of  the 
said  lot  5  and  has  unlawfully  deprived  the  plaintiff  of  the 
use  and  possession  thereof." 

The  complaint  prays  that  "the  plaintiff's  right,  interest, 
and  title  .  .  .  may  be  found  and  determined  by  the  court 
and  the  final  judgment  herein." 

The  complaint  fails  to -state  the  statutory  requirements 
for  a  complaint  in  ejectment,  and  especially  in  the  following 
particulars,  namely:  As  to  the  plaintiff's  estate  or  interest 
in  the  premises  or  that  plaintiff  is  entitled  to  the  possession 
of  the  premises.  It  is  well  settled  that  the  requirements  of 
the  statute  in  complaints  in  ejectment  must  be  strictly  com- 
plied with.  Barclay  v.  Yeomans,  27  Wis.  682 ;  Lee  v»  Simp- 
son, 29  Wis.  333 ;  Platto  v.  Jante,  35  Wis.  629 ;  Wilson  v. 
Henry,  40  Wis.  594;  M.  E.  Church  v.  NoHhem  P.  R.  Co. 
78  Wis.  131,  47  N.  W.  190.  Not  only  has  the  plaintiff 
failed  to  allege  in  her  complaint  the  statutory  requirements, 
but  she  has  negatived  a  right  to  recover  at  the  time  of  the 
commencement  of  action  by  showing  a  conveyance  of  the 
property  to  defendant  on  condition  subsequent,  and  failure 
to  show  in  the  complaint  any  action  evincing  a  purpose  on 
her  part  to  reinvest  herself  of  her  former  estate  because  of 
forfeiture  on  accoimt  of  condition  broken.  There  could 
have  been  no  wrongful  withholding  of  the  premises  until  the 
plaintiff  elected  to  take  advantage  of  condition  broken  and 
so  notified  the  defendant,  either  by  demand  of  possession  or 
some  other  act  equivalent  to  a  re-entry  for  condition  broken. 
Until  this  was  done  no  right  of  action  to  recover  possession 
of  the  premises  existed.  This  doctrine  has  often  been  rccog- 
nizsed  by  this  court  and  is  supported  by  the  authorities  cited 
in  respondent's  brief.  Drew  r.  Baldwin,  48  Wis.  529,  533, 
4  K  W.  576 ;  Pepin  Co,  v.  Prindle,  61  Wis.  301,  21  N.  W. 
254;  Gilchrist  v.  Foxen,  95  Wis.  428,  70  K  W.  585;  Rogan 
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V.  Walker,  1  Wis.  627 ;  4  Kent,  Comin.  (7th  ed.)  131 ;  Gloche 
V.  Qlocke,  113  Wis.  303,  89  N.  W.  118;  Maginnis  v.  Knick- 
erbocker I.  Co.  112  Wis.  385,  88  K  W.  300;  Wanner  v. 
Wanner,  115  Wis.  196,  91  K  W.  671 ;  Nicoll  r.  N.  Y.  &  E. 
B.  Co.  12  K  Y.  121. 

In  Wanner  v.  Wanner,  supra,  this  court,  in  speaking  of 
the  effect  of  breach  of  condition  subsequent  in  a  case  quite 
similar  to  the  one  before  us,  said : 

"In  such  cases  it  has  become  the  settled  doctrine  of  this 
court  that,  when  it  appears  that  a  substantial  part  of  the 
consideration  for  the  transfer  was  the  agreement  on  the  part 
of  the  son  to  render  to  the  parent  personal  services  and  care, 
this  agreement  will  be  treated  by  a  court  of  equity  as  a  con- 
dition subsequent,  and,  if  it  be  substantially  broken  through 
fault  of  the  son,  a  reversion  of  title  will  take  place  by  re- 
entry or  its  equivalent,  and  the  deed  will  be  set  aside." 

In  the  case  before  us  the  entire  title  passed  to  the  defend- 
ant upon  a  condition  subsequent  No  estate  remained  in  the 
grantor.  There  remained  only  a  possibility  of  reverter, 
which  could  ripen  into  a  title  only  by  breach  of  condition 
subsequent  and  re-entry  or  its  equivalent  In  Nicoll  r.  N. 
Y.  &  E.  R.  Co.  12  K  Y.  121,  the  court  said  (p.  131)  : 

"A  mere  failure  to  perform  a  condition  subsequent  does 
not  divest  the  estate.  The  grantor  or  his  heirs  may  not 
choose  to  take  advantage  of  the  breach,  and  until  they  do  so, 
by  entry,  or  by  what  is  now  made  by  statute  its  equivalent, 
there  is  no  forfeiture  of  the  estate.  This  was  the  common 
law,  and  it  has  not  been  altered  by  statute  so  as  to  give  a  right 
of  entry  to  an  assignee  in  any  instance  not  coupled  with  a 
reversionary  interest,  as  in  the  cases  of  estates  for  years  and 
for  life,  except  in  cases  of  leases,  or  rather  of  grants  in  fee, 
reserving  rent." 

So,  too,  the  grantor  may  waive  his  right  of  re-entry  and 
thereby  lose  the  condition  of  his  grant  Maginnis  v.  Knick- 
erbocker I.  Co.  112  Wis.  385,  88  N.  W.  300. 

In  addition  to  the  foregoing  cases,  to  which  our  attention 
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has  been  called  by  respondent's  counsel,  we  are  also  cited  to 
Austin  V.  Cambridgeport  Parish,  21  Pick.  215;  Dana  v. 
Dana,  185  Mass.  156,  70  N.  E.  49 ;  md^Allen  v.  Howe,  105 
Mass.  241.  Austin  v.  Camhridgeport  Parish,  supra,  merely 
holds  that  the  statutes  of  Massachusetts  modify  the  strict 
rule  of  the  common  law  respecting  the  actual  re-entry  for 
condition  broken,  and  that  under  the  statute  the  demandant 
is  no  longer  required  to  prove  an  actual  entry  in  those  cases 
where  such  entry  was  necessary  at  common  law.  In  Allen  v. 
Howe,  supra,  it  appears  there  was  an  entry  in  May,  1869, 
and  the  suit  was  commenced  in  August,  1870,  and  we  cannot 
see  that  this  case  in  any  way  supports  the  respondent's  posi- 
tion. In  Dana  v.  Dana,  185  Mass.  156,  70  N.  E.  49,  the  es- 
tate conveyed  was  a  life  estate,  the  grantor  retaining  a  re- 
versionary interest  Moreover,  the  question  before  us  is 
not  touched  in  the  case.  The  decisions  of  this  court  hereto- 
fore referred  to  clearly  recognize  and  assert  the  doctrine  that 
for  breach  of  condition  subsequent  similar  to  the  one  in  the 
deed  in  the  instant  case  a  re-entry  or  its  equivalent  is  neces- 
sary in  order  to  revest  title ;  and  there  is  abundant  authority 
elsewhere  to  the  same  effect.  2  Washb.  Real  Prop.  (6th  ed.) 
§  957;  Tiedeman,  Real  Prop.  (3d  ed.)  §  207;  3  Kerr,  Real 
Prop.  §  1901;  Osgood  v.  Abbott,  58  Me.  73;  Tallman  v. 
Snow,  85  Me.  342 ;  Warner  v.  Bennett,  31  Conn.  468. 

The  person  entitled  to  the  estate  on  condition  broken  may 
decline  to  take  advantage  of  the  failure  to  perform,  in  which 
event  the  estate  is  not  defeated,  because  the  mere  failure  to 
perform  a  condition  subsequent  like  the  one  in  question  does 
not  in  and  of  itself  divest  the  estate.  Nicoll  v.  N.  Y.  <&  E. 
R.  Co.  12  K  Y.  121;  Wanner  v.  Wanner,  115  Wis.  196,  91 
N.  W.  671.  It  would  seem  most  unreasonable,  therefore, 
to  hold  that  before  the  title  had  revested,  and  before  the 
grantee  had  any  notice  that  the  grantor  desired  to  repossess 
himself  of  his  former  estate,  the  grantee  could  be  subjected 
to  action  and  costs.    The  theory  of  the  action  of  ejectment  is 
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that  the  defendant  wrongfully  withholds  possession  from 
the  plaintiff.  And  clearly  there  can  be  no  wrongful  with- 
holding before  the  title  revests  in  the  grantor  and  the  grantee 
has  notice  that  tiie  grantor  desires  to  take  advantage  of  the 
forfeiture.  Our  statute  on  the  subject  of  ejectment  supports 
the  doctrine  that  there  must  be  a  wrongful  withholding  be- 
fore ejectment  can  be  maintained,  and  that  the  plaintiff 
must  have  the  right  of  possession  when  the  action  is  com- 
menced, and  provides  that  the  complaint  shall  contain  such 
allegations.  Sec.  3077,  Stats.  (1898).  This  section  provides 
that  the  complaint  shall  state  the  nature  and  extent  of  plaint- 
iff's estate  or  interest,  whether  in  fee,  for  life,  or  for  years, 
and  that  he  is  entitled  to  the  possession  of  such  premises,  and 
that  the  defendant  unlawfully  withholds  th6  possession  from 
him.  And  sec  3074,  Stats.  (1898),  provides  that  no  person 
can  recover  in  ejectment  unless  he  has  at  the  time  of  the 
•commencement  of  the  action  a  valid  subsisting  interest  in  the 
premises  and  a.  right  to  recover  the  same,  or  the  possession 
thereof,  or  some  share,  interest,  or  portion  thereof.  True, 
sec.  3079,  Stats.  (1898),  provides  that  it  shall  be  sufficient 
for  plaintiff  to  show  a  right  to  the  possession  at  the  time 
of  the  commencement  of  the  action  as  "heir,  devisee,  pur- 
chaser or  otherwise."  But  this  statute,  we  think,  does  not 
obviate  the  necessity  of  showing  that  such  right  was  vested 
in  plaintiff  when  she  commenced  the  action  and  that  she 
then  was  entitled  to  possession,  and  was  not  entitled  to 
possession  until  she  became  revested  of  her  former  title  by  re- 
entry or  its  equivalent.  This  revesting  of  title  does  not  nee- 
essjirily  require  an  actual  re-entry  on  the  land,  but  it  does 
require  at  least  a  rescission  of  the  deed  by  the  grantor  and 
an  assertion  in  some  form  by  the  grantor  of  his  purpose  to 
repossess  himself  of  his  former  estate,  notice  thereof  to  the 
grantee,  and  demand  for  possession  or  its  equivalent  Other- 
wise the  defendant  may  be  subjected  to  action  and  costs  upon 
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an  alleged  tortious  act   (the  unlawful  withholding  of  the 
premises)  which  he  never  committed. 

Cases  may  be  found  in  the  books  which  appear  to  furnish 
some  support  for  the  respondent's  contention,  but  a  careful 
examination  of  them  will  show,  we  think,  that  they  are  dis- 
tinguishable from  the  instant  case.  Some  rest  upon  the  ex- 
press terms  of  the  condition,  others  are  between  vendor  and 
vendee  under  land  contracts,  others  are  controlled  by  statute 
or  particular  facts  showing  no  notice  necessary,  and  still 
others  are  cases  where  a  reversion  is  reserved  in  the  grantor 
or  there  is  a  limitation.  In  Cowell  v.  Springs  Co.  lOO  U.  S. 
55,  the  continued  performance  of  the  condition  was  made  a 
condition  of  the  title  by  express  terms  and  was  self -executing, 
the  nonperformance  of  which  by  its  terms  revested  the  estate 
in  the  grantor  without  any  further  act  on  his  part.  While 
there  is  a  statement  in  the  opinion  in  Ruch  v.  Bock  Island, 
97  U.  S.  693,  to  the  effect  that  suit  may  be  brought  without 
actual  entry  or  previous  demand,  the  opinion  recognizes  the 
doctrine  that  the  estate  remained  in  the  grantee  until  con- 
summation of  the  forfeiture.    The  court  said  (p.  696)  : 

"If  the  condition  subsequent  were  broken,  that  did  not 
ipso  facto  produce  a  reverter  of  the  title.  The  estate  con- 
tinued in  full  force  until  the  proper  step  was  taken  to  con- 
summate the  forfeiture.  This  could  be  done  only  by  the 
grantor  during  his  lifetime,  and  after  his  death  by  those 
in  privity  of  blood  with  him." 

Under  our  statute  the  forfeiture  must  be  consummated  and 
title  revested  before  ejectment  can  be  brought  In  Cornelius 
V.  Ivins,  26  N.  J.  Law,  376,  there  was  an  express  provision 
in  the  condition  that  the  deed  and  estate  granted  should 
cease,  determine,  and  become  utterly  void,  and  the  premises 
revert  to  the  grantors,  their  heirs  and  assigns,  and  revest  in 
them  in  as  full  and  ample  a  manner  as  if  the  deed  had  not 
been  made.     Other  cases  where  it  is  held  re-entry  or  its- 
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equivalent  is  not  necessary,  where  the  question  arose  between 
vendor  and  vendee  under  land  contracts,  are  Dean  v.  Comr 
^tock,  32  111.  173 ;  Seabury  v.  Stewart  £  Boston,  22  Ala.  207; 
Hoialing  v.  Hotaling,  47  Barb.  163;  Olcott  v.  Dimklee,  16 
Vt  478. 

We  think  none  of  these  cases  are  controlling  here.  Under 
our  statute,  in  order  to  maintain  ejectment  the  plaintiff 
must  have  the  right  of  possession  when  he  begins  the  action, 
and  such  right  does  not  exist  in  a  case  like  the  one  before 
us  until  there  is  a  reversion  of  title.  The  complaint  does 
not  contain  the  necessary  allegations  provided  by  statute, 
and  the  facts  pleaded  show  that  at  the  time  of  the  commence- 
ment of  the  action  plaintiff  had  not  taken  advantage  of  the 
forfeiture  by  re-entry  or  its  equivalent,  so  as  to  reinvest  her- 
self of  her  former  estate,  and  therefore  she  neither  had  title 
or  the  right  of  possession,  nor  was  the  defendant  unlawfuUj 
withholding  possession.  Eor  the  reasons  stated  we  think 
the  demurrer  should  have  been  sustained. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  action  remanded  for  further  proceedings  according  to 
law. 

The  following  opinion  was  filed  January  9,  1908 : 

SiEBECKEE,  J.  (dissenting).  I  cannot  concur  in  the  de- 
cision of  the  court  holding  that  the  action  of  ejectment 
cannot  be  maintained  because  the  complaint  does  not  allege, 
upon  breach  of  the  condition  subsequent  in  the  deed,  a  re- 
■entry  or  a  demand  for  possession  by  the  plaintiff.  The  opin- 
ion declares  that  the  complaint  is  defective  in  not  alleging 
that  plaintiff  has  an  estate  or  interest  in  the  premises  or 
that  she  is  entitled  to  the  possession  thereof,  and  asserts 
that  she  has  negatived  any  right  to  maintain  ejectment  un- 
der the  allegations  of  facts,  which  show  that  she  has  not 
Tc-entered  the  premises  for  the  breach  of  the  condition,  de- 
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manded  poflsession  thereof,  or  done  some  other  equivalent 
act  by  which  she  has  become  revested  of  her  former  title. 
It  is  also  stated  that : 

"It  would  seem  most  unreasonable,  therefore,  to  hold  that 
before  the  title  had  revested,  and  before  the  grantee  had  any 
notice  that  the  grantor  desired  to  repossess  himself  of  his 
former  estate,  the  grantee  could  be  subjected  to  action  and 
costs.  .  .  .  Clearly,  there  can  be  no  wrongful  withholding 
before  the  title  revests  in  the  grantor  and  the  grantee  has  no- 
tice that  the  grantor  desires  to  take  advantage  of  the  for- 
feiture.^' 

The  position  is  taken  by  the  court  that  the  plaintiff  has 
not  sufficient  interest  in  the  premises  to  entitle  her  to  bring 
ejectment  under  our  statute.  The  complaint  concededly 
alleges  sufficient  to  show  that  she  owned  the  fee  to  the  prem- 
ises, that  she  conveyed  it  to  defendants  by  deed  upon  condi- 
tion subsequent,  that  the  defendants  have  breached  the  con- 
dition, and  that  the  plaintiff  is  entitled  to  enforce  the  for- 
feiture. 

The  case  is  thus  reduced  to  the  one  question:  Can 
plaintiff  maintain  ejectment  without  actual  re-entry  of  the 
premises,  or,  in  default  thereof,  without  giving  notice  that 
she  elects  to  insist  on  the  forfeiture  and  demands  possession 
of  the  premises,  or  its  equivalent  ?  As  stated  in  the  opinion, 
the  estate  of  the  grantee  is  not  absolutely  terminated  by  the 
mere  breach  of  the  condition,  and  does  not,  because  of  the 
breach,  ipso  facto,  revert  to  the  grantor.  That  it  requires 
an  actual  re-entry,  or  some  act  equivalent  thereto,  to  effect 
a  complete  reverter  of  the  estate  granted,  is  unquestionably 
the  rule  established  under  the  adjudications;  but  to  hold 
that  such  reverter  cannot  be  accomplished  by  the  bringing 
of  an  action  of  ejectment  to  recover  possession  is,  in  my 
opinion,  contrary  to  the  decisions  extending  back  into  the 
common  law  before  being  adopted  in  this  country.  The 
right  to  bring  ejectment  for  the  recovery  of  possession  of 
land,  without  a  previous  demand  for  possession  being  made, 
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in  cases  of  breach  of  condition  subsequent  in  a  deed  of  the 
fee,  is  affirmed  in  the  decisions  and  is  distinguished  from 
cases  of  breach  of  condition  in  grants  where  the  relation  of 
landlord  and  tenant  eicists.  In  the  latter  class  of  cases,  where 
the  tenant  has  acquired  possession  by  assent  and  no  certain 
tenancy  has  been  provided  for,  the  courts  are  in  accord  that 
ejectment  to  recover  possession  of  the  premises  cannot  be 
maintained  without  such  demand  and  notice,  Sedg.  &  W. 
Trial  of  Title  to  Land  (2d  ed.)  §  372  et  seq.;  17  Am.  Dig. 
col.  2074,  §  79 ;  Jaclcson  v.  Deyo,  3  Johns.  422 ;  Jdclson  v. 
Miller,  7  Cow.  747, 

The  position  taken  by  the  court  is  that  the  grantor  in  a 
deed  containing  a  condition  subsequent  has  no  interest  or 
estate  in  the  premises  after  breach  of  such  condition,  and 
that  in  the  case  at  hand  the  grantor  is,  under  the  facts  al- 
leged, without  any  interest  in  the  land,  and  hence  does  not 
meet  the  demands  of  the  statute  providing  that  a  plaintiff  in 
ejectment  must  have  title  or  an  interest  in  the  premises  and 
be  entitled  to  the  possession  thereof,  which  is  unlawfully 
withheld  by  the  defendant.  That  the  plaintiff  in  such  an  ac- 
tion is  not  required  to  have  an  interest  in  fee,  dower,  for 
life,  or  term  of  years  (which  are  specifically  mentioned  in 
the  statute),  is  decided  in  Boies  v.  Campbell,  25  Wis.  613* 
where  it  was  held  that  the  statute  did  not  abrogate  the  well- 
settled  rule  of  law  that  other  estates  and  interests,  such  as 
possession  under  a  claim  of  right,  were  sufficient  to  sustain 
the  action.  This  construction  is  strongly  supported  by  the 
express  provision  of  sec.  3079,  Stats.  (1898),  that  it  shall 
not  be  necessary  for  a  plaintiff  in  ejectment  "to  prove  an 
actual  entry  under  title  nor  the  actual  receipt  of  any  profits 
of  the  premises  demanded,  but  it  shall  be  sufficient  for  him  to 
show  a  right  to  the  possession  of  such  premises  at  the  time 
of  the  commencement  of  the  action  as  heir,  devisee,  purchaser 
or  otherwise."  That  the  plaintiff  in  this  case  has  a  sufficient 
interest  to  comply  with  the  statutory  requirements  seems  to 
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follow,  for  the  grantor,  after  breach  of  condition  subsequent 
in  a  deed,  has  an  interest  in  and  right  to  the  premises,  which 
can  be  perfected  into  a  complete  title  by  the  election  of  the 
grantor  or  of  those  who  stand  in  his  place.  2  Washb.  Real 
Prop.  (6th  ed.)  §  968;  Kerr,  Eeal  Prop.  §  1894  et  seq.; 
Sedg.  &  W.  Trial  of  Title  to  Land  (2d  ed.)  §  212. 

Under  such  circumstances  it  is  only  necessary  for  the 
grantor  to  elect  to  enforce  his  right  to  the  premises,  and  it 
has  been  held  that  this  can  be  done  by  bringing  ejectment  to 
recover  possession.  No  case  is  cited  in  the  opinion  where  it 
was  held,  after  breach  of  condition  subsequent,  that  eject- 
ment could  not  be  sustained  unless  there  had  been  a  re-en- 
try or  demand  and  notice.  The  rule  that  the  commencement 
of  ejectment  takes  the  place  of  entry  or  demand  and  notice 
is  shown  in  the  following  cases :  Jackson  v.  Crysler,  1  Johns. 
Oas.  125,  was  an  action  of  ejectment  to  recover  the  premises 
in  defendant's  possession.  The  condition  in  the  deed  was  for 
the  maintenance  of  plaintiff  and  wife,  and  there  was  default 
in  the  performance.  With  respect  to  the  necessity  of  an 
actual  entry  to  entitle  plaintiff  to  recover  it  is  said : 

"There  was  formerly  much  contrariety  in  the  cases  on 
this  subject ;  but  it  seems  to  be  settled  by  repeated  decisions 
for  near  a  century  that  the  confession  of  lease,  entry,  and 
ouster  is  sufficient  to  maintain  an  ejectment  for  a  condition 
broken,  and  that  an  actual  entry  is  not  necessary  to  be  shown 
in  any  case,  except  to  avoid  a  fine." 

Our  statute,  having  abolished  the  necessity  of  confession 
of  lease,  entry,  and  ouster,  and  requiring  only  that  plaintiff 
show  a  right  to  possession,  conforms  the  terms  of  the  statute 
to  the  modem  rule  permitting  ejectment  to  enforce  this  right. 
As  stated  in  Jones  v.  Carter,  15  M.  &  W.  718,  726: 

"But,  even  supposing  no  consent  rule  to  have  been  entered 
into,  we  think  that  the  bringing  of  an  ejectment  for  a  for- 
feiture, and  serving  it  on  the  lessee  in  possession,  must  be 
considered  as  the  exercise  of  the  lessor's  option  to  determine 
the  lease." 

Vol*  133  -42 
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In  Cornelius  v.  Ivins,  26  N.  J.  Law,  376,  ejectment  to  re- 
cover land  for  forfeiture  under  condition  in  a  deed,  it  was 
held: 

"As  a  general  rule,  it  is  not  necessary  to  make  an  actual 
entry  on  land  in  order  to  maintain  the  action  of  ejectment. 
The  right  to  entry,  not  an  actual  entry,  is  requisite  to  sustain 
the  action  [citing].  And  even  where,  upon  strict  common- 
law  principles,  an  entry  is  necessary,  as  in  the  case  of  the 
forfeiture  of  an  estate  upon  condition,  to  complete  the  title, 
an  actual  entry  is  not  necessary  to  maintain  ejectment  .  .  . 
As  an  actual  entry  on  the  land  is  but  a  formal  and  unmean- 
ing ceremony,  devoid  of  any  practical  meaning  and  un- 
attended by  any  real  advantage,  there  can  be  no  utility  in  en- 
forcing it,  however  strong  the  technical  reason  in  support 
of  it" 

After  the  statement  above  given,  the  court  expressly  ap- 
proves Ooodright  v.  Caior,  2  Doug.  477,  485,  in  which  the 
opinion  was  to  the  same  effect. 

Reference  is  made  in  the  opinion  of  the  court  to  the  case 
of  Cornelius  v.  Ivins  and  other  cases  like  it,  and  it  is  held 
that  they  differ  from  the  simple  condition  subsequent  be- 
cause by  the  terms  of  the  conditions  in  these  cases  the  estate 
is  to  cease,  determine,  and  become  utterly  void,  and  the  prem- 
ises to  revert  to  the  grantor  and  to  revest  as  if  the  deed  had 
not  been  made.  As  I  read  this  and  the  other  cases,  they  do 
not  hold  that  a  reverter  takes  place  without  action  by  the 
grantor  in  the  exercise  of  his  option.  It  is  therein  expressly 
recognized  that  no  estate  reverts  ipso  facto  from  the  breach, 
but  that  reverter  does  take  place  by  bringing  ejectment  with- 
out prior  entry,  or  demand  and  notice.  It  seems  to  me  that 
the  construction  put  upon  these  cases  in  the  opinion  of  the 
court  classes  them  as  conditional  limitations,  and  that  the 
decisions  expressly  negative  the  idea  that  they  are  of  this 
class.  They  are  inherently  distinct  from  cases  of  conditional 
limitation.  This  distinction  is  stated  by  Washburn  in  his 
Real  Property  (§  970)  to  be  as  follows: 
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"In  either  case  the  estate  is  a  conditional  one.  But  in  the 
one,  though  the  event  happen  upon  which  the  estate  may 
be  defeated,  it  requires  some  act  to  be  done,  such  as  making 
an  entry,  in  order  to  effect  this.  In  the  other,  the  happening 
of  the  event  is,  in  itself,  the  limit  beyond  which  the  estate 
no  longer  exists,  but  is  determined  by  the  operation  of  the 
law  without  requiring  any  act  to  be  done  by  any  one.'' 

I  do  not  find  any  of  the  elements  in  the  condition  in  Cor- 
nelius V.  Ivins  and  like  cases  upon  which  it  can  be  said  that 
the  grantee's  estate  was  "determined  by  the  operation  of  the 
law  without  requiring  any  act  to  be  done  by  any  one." 

In  the  case  of  Cowell  v.  Springs  Co.  100  U.  S.  55,  re- 
ferred to  in  the  court's  opinion,  where,  upon  breach  of  con- 
dition subsequent  in  a  deed,  ejectment  was  brought  to.  re- 
cover the  premises  without  a  previous  entry  and  demand,  the 
court  declares: 

"By  statute  in  Colorado  it  is  sufficient  for  the  plaintiff  in 
ejectment  to  show  a  right  to  the  possession  of  the  demanded 
premises  at  the  commencement  of  the  action  as  heir,  devisee, 
purchaser,  or  otherwise.  The  commencement  of  the  action 
there  stands  in  lieu  of  entry  and  demand  of  possession/' 
(The  italics  are  mine.) 

The  statute  of  Colorado  regulating  ejectment,  which  was 
applied  in  that  case,  is  essentially  like  the  Wisconsin  statute, 
and  it  will  be  observed  that  the  court  in  that  case  declares 

0 

that  commencement  of  the  ejectment  action  stands  in  lieu 
of  entry  and  demand  for  possession.  Union  Pac.  B,  Co.  v. 
Cookj  98  Fed.  281,  is  an  action  of  ejectment  upon  breach 
of  condition  subsequent  in  a  deed.  In  the  opinion  of  Thayee, 
circuit  judge,  it  is  stated: 

"It  is  true,  no  doubt,  that  the  grantor  of  an  estate  upon  a 
condition  subsequent  is  no  longer  bound  to  make  a  formal 
entry  for  breach  of  condition,  but  may  sue  to  recover  the 
possession  if  the  condition  is  not  fulfilled  within  the  time 
limited.  According  to  the  modem  view,  the  commencement 
of  a  suit  in  ejectment  by  the  grantor  takes  the  place  of  a 
formal  entry  and  demand  of  possession," — citing  cases. 
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In  Ruch  V.  Bock  Island^  97  U.  S.  693,  it  is  stated  that  in 
cases  of  breach  of  condition  subsequent  which  do  not  ipso 
facto  produce  a  reverter  of  the  title,  a  right  of  action  sub- 
sists from  the  time  of  breach,  and  'T^ringing  suit  for  tlie 
premises  by  the  proper  party  is  sufficient  to  authorize  a  re- 
covery without  actual  entry  or  a  previous  demand  of  posses- 
sion." This  rule  is  approved  in  Atl.  &  Pac.  B.  Co.  v.  Min- 
gu8,  165  U.  S.  413,  430,  431,  17  Sup.  Ct.  348.  The  same 
rule  is  declared  in  Ellis  v.  Kyger,  90  Mo.  600,  3  S.  W.  23. 

Much  stress  is  laid  in  the  opinion  of  the  court  in  the  case 
at  hand  on  the  case  of  Nicoll  v.  N.  Y.  &  E.  B.  Co.  12  K.  T. 
121,  which  holds  that  mere  failure  to  perform  a  condition 
subsequent  does  not  divest  title,  and  that  there  must  be  an  en- 
try or  some  equivalent  act  to  produce  a  reverter,  and  that  such 
action  is  optional  with  the  grantor.  This  rule  is  not  con- 
troverted; but  it  does  not  necessarily  follow  from  this  that 
commencement  of  ejectment  is  not  the  equivalent  of  a  re- 
entry or  demand  and  notice.  That  point  was  not  presented 
for  decision.  Nor  does  this  case  negative  the  rule  that  eject- 
ment takes  the  place  of  entry  or  demand  for  possession. 
The  subsequent  cases  in  the  same  court  of  Hosford  v.  Bal- 
lard, 39  K  T.  147,  and  Cruger  v.  McLaury,  41  K  Y.  219, 
recognize  the  rule  that  ejectment  for  recovery  of  premises 
for  condition  broken  for  reservation  of  rent  upon  a  grant  in 
fee  takes  the  place  of  entry  or  demand  under  the  law  of  that 
state.  Both  of  these  cases  are  akin  to  the  instant  one  in  re- 
serving a  right  against  the  grantees  in  the  nature  of  a 
charge  against  them  with  forfeiture  of  estate  in  case  of  fail- 
ure to  comply  therewith.  The  cases  of  Drev/  v.  Baldwin, 
Pepin  Co.  v.  Prindle,  Gilchrist  v.  Foxerv,  Bogan  v.  ^Ydlke^, 
GlocJce  V.  GlocTce,  Maginnis  v.  Knickerbocker  I.  Co.,  and 
Wanner  v.  Wanner,  all  cases  in  this  court>  are  cited  to  the 
proposition : 

"There  could  have  been  no  wrongful  withholding  of  the 
premises  until  the  plaintiff  elected  to  take  advantage  .of  con- 
dition broken  and  so  notified  Ihe  defendant,  either  by  de- 
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mand  of  possession  or  some  other  act  equivalent  to  a  re-entry 
for  condition  broken.  Until  this  was  done  no  right  of  action 
to  recover  possession  of  the  premises  existed." 

In  none  of  these  cases  was  the  question  raised,  presented, 
or  decided  as  to  whether  commencement  of  the  ejectment  suit 
was  the  equivalent  of  or  took  the  place  of  an  entry  or  de- 
mand for  possession.  It  therefore  seems  to  me  that  they  are 
not  authorities  to  the  proposition  stated,  that  no  right  of 
action  to  recover  possession  existed  in  the  instant  case  until 
plaintiff  had  given  defendant  notice  by  demand  for  posses- 
sion or  by  some  other  act  equivalent  to  re-entry  for  condition 
broken. 

The  oases  herein  referred  to  are  seemingly  conclusive  to 
the  effect  that  a  right  of  action  subsists  upon  breach  of  con- 
dition and  that  the  commencement  of 'the  ejectment  suit 
takes  the  place  of  an  actual  entry  or  demand  for  the  prem- 
ises, and  is  treated  in  law  as  the  equivalent  thereof.  I  be- 
lieve myself  justified  in  saying  that  none  of  the  cases  cited 
by  the  court  expressly  determines  this  point  or  necessarily 
negatives  the  rule  as  declared  in  the  above  cases.  The  com- 
plaint stated  facts  showing  a  grant  of  the  fee  by  plaintiff 
upon  condition  subsequent,  that  defendants  had  defaulted  by 
failure  to  comply  with  the  condition  of  the  deed,  that  they 
now  withhold  the  possession  from  plaintiff,  and  that  she  has 
brought  this  action  of  ejectment  to  recover  possession  thereof. 
These  facts,  in  my  opinion,  are  sufficient  to  entitle  her  to 
maintain  ejectment,  because  the  commencement  of  this  ac- 
tion stands  in  lieu  of  an  actual  entry  and  demand  for  posses- 
sion. 

The  argument  that  defendants,  under  such  a  practice, 
might  be  unreasonably  subjected  'to  costs  seems  to  me  of  no 
sufficient  weight  to  be  determinative  of  the  point  raised. 
When  defendants  defaulted  in  performance  of  the  condition 
they  forfeited  any  right  to  be  further  protected  in  the  enjoy- 
ment of  the  estate  and  to  protection  against  costs  of  litigation. 

For  these  reasons  I  cannot  concur  in  the  decision  of  the 
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court  sustaining  the  demurrer  to  the  complaint  and  reversing 
the  order  of  the  lower  court  overruling  it. 

Timlin,  J.    I  concur  in  the  foregoing  dissenting  opinion 

of  SlSBEOKEB^  J. 


Mash,  Respondent,  vs.  Bloom,  Appellant 

yovemher  & — December  IS,  1907, 

Appeal  and  error:  Appealable  orders:  Order  denying  costs:  Judg- 
ments:  Surplusage. 

1.  An  order  denying  costs  Is  not  appealable. 

2.  A  Judgment  In  an  action  in  equity  having  been  rendered  without 

costs,  the  question  whether  the  successful  party  is  entitled  to 
costs  can  only  be  raised  by  an  appeal  from  the  Judgment 
8.  A  Judgment  erroneously  recited  that  it  was  with  costs,  leaving 
a  blank  for  the  amount  to  be  inserted.  It  clearly  appeared 
from  the  record  that  the  judgment  ordered  by  the  court  was  in 
fact  a  judgment  without  costs.  H^ld,  that  the  recital  as  to 
costs  was  mere  surplusage,  might  have  been  stricken  out  if 
the  trial  court's  attention  had  been  directed  to  it,  and  that  the 
Judgment  was  in  fact  a  Judgment  without  costs. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county: 
E.  Rat  Stevens,  Circuit  Judge.     Dismissed, 

This  action  was  brought  in  equity  to  quiet  title.  The  de- 
fendant demurred  to  the  complaint  on  the  following  grounds: 

(1)  That  the  court  had  no  jurisdiction  of  the  subject  matter, 
for  the  reason  that  plaintiff  had  a  complete  remedy  at  law; 

(2)  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled  and 
the  defendant  permitted  to  answer  upon  payment  of  $10 
costs.  The  defendant  paid  the  costs  and  answered,  and  upon 
the  trial  amended  his  answer,  alleging  that  plaintiff  had  a 
full  and  complete  remedy  at  law — ^that  the  action  was  at  law 
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and  not  in  equity.  The  action  then  proceeded  to  trial  and  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff,  from  -which 
judgment  the  defendant  appealed  to  this  court,  where  the 
judgment  was  reversed.  Mash  v.  Bloom,  130  Wis.  366,  110 
N.  W.  203,  268.  Upon  filing  the  remittitur  in  the  circuit 
court  the  plaintiff  moved  for  a  dismissal  of  the  complaint 
and  the  defendant  moved  for  judgment,  with  costs.  The 
court  awarded  judgment  dismissing  the  complaint,  hut  de- 
nied defendant's  motion  for  costs.  This  is  an  appeal  from 
the  order  denying  costs. 

For  the  appellant  there  were  briefs  hy  Tenney,  Hall  <& 
Tenney,  and  oral  argument  by  F.  W.  Hall. 

Frank  E.  Parkinson^j  for  the  respondent. 

Kerwtn,  J.  The  first  and  only  question  to  be  considered 
is  whether  the  order  is  appealable.  The  order  appealed  from 
shows  that  judgment  was  rendered  without  costs.  We  think 
it  very  clear  under  the  repeated  decisions  of  this  court  that 
an  order  denying  costs  is  not  appealable.  Ernst  v.  Steamer 
Brooklyn,  24  Wis.  616;  McHutjh  v.  0.  &  N.  W.  R.  Co.  41 
Wis.  79 ;  Hoey  v.  Pierron,  67  Wis.  262,  30  N.  W.  692 ;  Feske 
V.  Adam,  132  Wis.  365, 112  K  W.  456.  A  judgment  having 
been  rendered  without  costs,  the  question  of  whether  the  de- 
fendant was  entitled  to  costs  could  only  be  raised  by  an  appeal 
from  the  judgment.  The  order  appealed  from  does  not  de- 
termine the  action  or  prevent  a  judgment  from  which  an 
appeal  might  be  taken.  The  defendant  could  have  appealed 
from  the  judgment  and  reviewed  the  order  denying  costs, 
and  if  necessary  settled  a  bill  of  exceptions  showing  the  pro- 
ceedings resulting  in  a  judgment  dismissing  the  action  with- 
out costs.  Cord  V.  Southwell,  15  Wis.  211 ;  Lauterbach  v. 
Netzo,  111  Wis.  322,  87  K  W.  230 ;  Feske  v.  Adam,  supra. 
The  appellant  relies  upon  State  v.  Eeesa,  57  Wis.  422,  15 
N.  W.  383.  It  will  be  seen  from  an  examination  of  that 
case  that  judgment  was  entered  with  costs,  but  the  court  after 
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the  rendition  of  judgment  refused  to  allow  costs  to  be  in- 
serted in  the  judgment  on  the  erroneous  idea  that  the  sixty 
days  allowed  for  the  taxation  of  costs  had  expired  and  hence 
the  costs  could  not  be  taxed  and  inserted  in  the  judgment 
So  the  judgment  was  imperfect  and  the  order  prevented  the 
judgment  from  being  perfected.  But  in  the  case  before  ua 
the  record  shows  that  the  judgment  was  ordered  without  costs, 
on  the  theory  that,  the  action  being  equitable,  the  court  had 
the  right  in  its  discretion  to  deny  costs,  which  it  did.  True, 
in  the  instant  case  the  judgment  erroneously  recited  that  it 
was  with  costs,  leaving  a  blank  for  the  amount  to  be  inserted. 
But  it  clearly  appears  from  the  record  that  the  judgment 
ordered  by  the  court  was  in  fact  a  judgment  without  costs, 
and  the  recital  with  costs  was  mere  surplusage,  and  doubtless 
would  have  been  stricken  out  if  the  attention  of  the  court  had 
been  directed  to  it  So  the  judgment  in  the  case  before  us 
was  in  fact  a  perfected  judgment  dismissing  the  action  with- 
out costs.  The  order  not  being  appealable,  the  appeal  must 
be  dismissed. 

By  the  Cowi. — ^The  appeal  is  dismissed. 


Bbegb,  Respondent,  vs.  Kittleson,  Garnishee,  Appellant 

November  11 — Decemher  IS,  1907, 

Evidence:  Opinions:  Mental  operations:  Fraudulent  conveyances:  In- 
tent: Participation  of  vendee:  Evidence:  Exemptions:  Necessitff 
of  selection  of  property  specifically  exempt, 

1.  On  the  trial  of  a  garnishment  action  by  the  court  it  appeared, 
among  other  things,  that  the  defendant  was  delivering  milk  to 
a  creamery  and  on  the  13th  of  a  certain  month  transferred  hlB 
cows  to  the  garnishee,  who  continued  delivery  during  the  re- 
mainder of  the  month  and  received  the  sum  due  for  the  whole 
month's  delivery.  On  being  interrogated  in  that  behalf  the 
garnishee  claimed  he  did  not  know  what  amount  he  had  re- 
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celved  for  the  first  thirteen  days.  Held,  that  it  was  not  error, 
against  objection,  to  permit  the  garnishee  to  answer  a  qu3S- 
tion:  "We  don't  want  it  exact,  but  we  want  your  opinion,  your 
Judgment  on  the  matter."  The  answer  was  neither  opinion 
evidence  nor  "guesswork." 

2.  On  the  trial  of  a  garnishment  action  by  the  court  it  is  not  error 
to  sustain  an  objection  to  a  question  asking  the  garnishee  to 
state  what  was  In  his  mind  and  referred  to  by  him  when  he 
made  certain  statements. 

8.  In  an  action  brought  to  charge  appellant  as  garnishee,  the  evi- 
dence, stated  in  the  opinion,  is  held  to  support  findings  that  the 
principal  defendant,  by  his  transfer  to  the  garnishee,  intended 
to  hinder,  delay,  and  defraud  the  plaintiff,  and  that  the  gar- 
nishee knew  of  that  intent  and  aided  in  carrying  it  out 

4.  In  such  case  the  fact  that  the  garnishee  paid  other  creditors  out 
of  the  proceeds  of  the  transfer  does  not  necessarily,  or  as  mat- 
ter of  law,  negative  intent  to  hinder,  delay,  or  defraud  the 
plaintiff.  Such  fact  is  proper  to  be  considered  in  negation  of 
fraudulent  intent,  but  is  not  conclusive  upon  that  question. 

6.  Where  personal  property  consisting,  among  other  items,  of 
twenty-seven  hogs  and  seven  cows  is  transferred  in  fraud  of 
creditors  by  indivisible  or  unapportionable  act  or  instrument 
of  transfer,  ten  hogs  and  two  cows  only  being  specifically  ex- 
empt, there  must  be  selection  on  the  part  of  the  debtor,  or 
some  person  authorized  by  him,  in  order  to  preserve  the  ex- 
emptions and  properly  separate  the  proceeds  or  value  of  the 
animals  identified  as  exempt  from  the  proceeds  or  value  of  the 
animals  not  exempt 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  rendered  in  an  action 
brought  to  charge  the  appellant  as  garnishee  of  George  Ken- 
ner. 

Emerson  Ela,  for  the  appellant 

William*  Byan,  for  the  respondent. 

Timlin,  J.  The  action  was  tried  by  the  court,  and,  except 
the  first,  the  errors  go  to  the  sufficiency  of  the  evidence  to 
uphold  the  findings. 

The  first  assignment  of  error  is  to  the  efl^ect  that  the  trial 
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court  erred  in  admitting  evidence  under  the  following  cir- 
cumstances: The  alleged  principal  debtor,  Kenner,  was,  up 
to  the  time  he  left,  engaged  in  delivering  milk  from  several 
cows  owned  by  him  to  a  creamery,  and  had  made  such  delivery 
up  to  November  13th,  when  he  transferred  his  cows  to  the 
appellant,  who  continued  the  same  method  of  delivery  during 
the  remainder  of  the  month  of  November  and  received  for 
the  whole  month's  deliveries  $81.88.  In  the  endeavor  to  as- 
certain what  part  of  this  was  the  proceeds  of  Kenner's  de- 
liveries the  appellant  was  asked  what  amount  he  received  for 
the  first  thirteen  days,  and  he  claimed  he  did  not  know. 
Whereupon:  "Q.  We  don't  want  it  exact,  Mr,  Kittleson,  but 
we  want  your  opinion,  your  judgment  on  the  matter,"  Ob- 
jection was  made  and  overruled,  and  the  witness  said :  "About 
$25  to  $30."  Another  witness  connected  with  the  creamery 
was  asked,  and  answered  under  objection,  what  amount  ap- 
pellant received  for  milk  delivered  during  November,  and 
also  testified  that  what  he  got  for  deliveries  up  to  the  13th 
would  be  more  than  half  of  this  amount.  The  garnishee  de- 
fendant was  asked  to  tell  what  he  had  in  mind  and  referred 
to  when  he  made  certain  statements,  and  an  objection  to  this 
question  was  sustained.  We  find  no  reversible  error  in  either 
of  these  rulings.  It  is  neither  opinion  evidence  nor  "guess- 
work" for  a  witness  to  give  an  estimate  of  what  proportion 
of  a  given  sum  was  derived  from  one  source  rather  than  an- 
other. The  objection  to  the  question  calling  upon  the  witness 
to  tell  what  he  had  in  mind  and  referred  to  when  he  made 
a  certain  statement  unambiguous  in  itself  was  under  the  cir- 
cumstances properly  sustained. 

We  are  unable  to  say  that  the  findings  of  the  trial  court  are 
not  supported  by  the  evidence.  The  plaintiff,  the  defendant 
Kenner,  and  the  garnishee  lived  in  the  house  of  the  gar- 
nishee— Kenner  as  tenant  and  the  plaintiff  as  employee  of 
Kenner.  There  was  a  marriage  contract  between  plaintiff 
and  Kenner,  for  the  breach  of  which  occurring  prior  to  No- 
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vember  13,  1905,  the  plaintiff  later  recovered  judgment 
against  Kenner.  There  is  evidence  tending  to  show  that 
prior  to  the  date  last  mentioned  the  appellant  knev7  the 
plaintiff  had  threatened  to  institute  legal  proceedings  against 
Kenner,  and  knew  their  relation  and  that  the  plaintiff  had 
threatened  or  attempted  suicide.  On  November  13,  1905, 
the  appellant  and  Kenner  went  to  the  village  of  Mt.  Horeb 
and  there  canceled  Kenner^s  lease  of  the  appellant's  farm, 
and  Kenner  gave  a  bill  of  sale  to  the  appellant  of  the  prop- 
erty in  question,  which  was  at  that  time  on  said  farm.  Ken- 
ner and  the  appellant  parted  at  Mt  Vernon  and  from  there 
the  appellant  walked  home.  Kenner  went  to  Verona,  left  his 
horse  in  a  livery  stable,  executed  a  bill  of  sale  of  all  his  re- 
maining property  to  his  brother,  and  has  not  since  been  heard 
from.  Appellant  came  home  and  saw  the  plaintiff  taking 
care  of  the  cattle  and  property  of  Kenner  and  did  not  inform 
her  that  he  had  purchased  the  same,  at  least  for  some  time. 

We  consider  the  evidence  sufficient  to  support  the  finding 
that  Kenner,  by  the  transfer  in  question,  intended  to  hinder^ 
delay,  and  defraud  the  plaintiff,  and  that  the  appellant  knew 
of  that  intent  and  aided  in  carrying  it  out  The  bill  of  sale 
from  Kenner  to  the  appellant  purported  to  convey  seven  cowa^ 
one  horse,  three  steers,  twenty-seven  hogs,  two  sets  of  harness, 
one  single  harness,  one  McCormick  binder,  and  some  minor 
articles.  The  appellant  paid  therefor  $470  in  cash  and  re- 
leased the  amount  of  rent  due  from  Kenner  under  the  lease, 
being  $94,  and  Kenner  also  transferred  to  the  appellant  the 
amount  due  upon  milk  deliveries  above  mentioned  up  to 
JsTovember  13th. 

It  is  claimed  by  the  appellant  that  a  large  part  of  the 
property  in  question  was  exempt  property,  and  that  part  of 
the  money  received  from  appellant  by  Kenner  was  applied 
by  the  latter  to  the  payment  of  bona  fide  debts,  and  that  the 
effect  of  these  two  facts  is  to  render  the  transfer  to  appellant 
valid,  overcoming  all  evidence  tending  to  show  fraud,  because. 
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to  the  extent  that  the  property  was  not  exempt  the  proceeds  of 
the  alleged  sale  were  properly  used  by  Kenner,  which  indi- 
cates preference  of  creditors,  not  fraud,  and  to  the  extent  Itat 
the  property  was  exempt  there  could  be  no  fraud  predicated 
of  its  transfer.  But  the  fact  that  Kenner  paid  other  creditors 
out  of  the  proceeds  of  the  sale  to  appellant  does  not  neces- 
sarily or  as  matter  of  law  negative  intent  to  hinder,  delay, 
or  defraud  the  appellant.  It  might  be  otherwise  were  the 
transaction  a  straight  act  of  preference.  These  facts  were 
proper  to  be  considered  in  negation  of  fraudulent  intcDt, 
but  were  not  conclusive  upon  that  question.  Avery  v.  Jo- 
hann,  27  Wis.  246.  Of  the  property  transfeiTed  to  the  ap- 
pellant by  Kenner,  if  we  assume  that  the  latter  had  an  ac- 
tual residence  in  this  state  and  that  he  had  no  other  property, 
the  horse,  ten  of  the  twenty-seven  hogs,  and  two  of  the  seven 
cows  were  specifically  exempt  under  subd.  6,  sec  2982,  Stats. 
(1898).  There  is- no  specific  exemption  of  the  harness  or 
bin(ler,  but  they  may  be  included  in  and  make  up  farm  uten- 
sils exempt  to  an  amount  not  exceeding  $200  in  value.  The 
binder  and  three  sets  of  harness  therefore  came  under  the 
law  which  requires  selection  by  the  debtor  to  the  same  ex- 
tent as  the  articles  in  subd.  8  of  the  same  section  require 
selection.  Bates  v.  Simmons,  62  Wis.  69,  22  N.  W.  335; 
Zielke  v.  Morgan,  50  Wis.  560,  7  K  W.  651 ;  Bong  v.  Par- 
mentier,  87  Wis.  129,  58  N.  W.  243.  There  was  no  selec- 
tion made  at  any  time  prior  to  or  during  the  trial  of  the  ac- 
tion. The  horse,  ten  of  the  swine,  and  two  of  the  cows  re- 
quired no  selection  in  order  to  enforce  the  claim  of  exemp- 
tion if  they  had  been  transferred  by  the  debtor  uncommingled 
with  other  property  not  exempt.  Carhart  v.  HarshaWj  45 
Wis.  340.  But,  where  specifically  exempt  items  of  personal 
property  are  transferred  in  fraud  of  creditors  with  a  larger 
amount  of  property  which  is  nonexempt  by  indivisible  or  un- 
apportionable  act  or  instrument  of  transfer,  there  must  also 
be  selection  on  the  part  of  the  debtor  or  some  person  author- 
ized by  him.    Otherwise  the  court  will  be  unable  to  accurately 
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determine  the  cause.  For  illustration:  Of  seven  cows  or 
seven  horses  transferred  one  might  be  worth  $300,  one  $200, 
and  the  other  five  varying  in  value  from  $30  to  $100.  Which 
two  shall  be  considered  exempt  where  no  selection  is  made  ? 
To  what  extent  should  the  fraudulent  transfer  be  avoided  ? 
In  the  case  at  bar  there  was,  as  has  been  said,  no  selection, 
and  there  was  furthermore  no  such  definite  and  certain  pres- 
entation of  the  value  of  particular  items  and  of  the  value  of 
the  remaining  property  of  Kenner  as  would  enable  the  trial 
court,  even  if  selection  had  been  made,  to  properly  separate 
the  proceeds  or  value  of  the  animal  identified  as  exempt  from 
the  proceeds  or  value  of  the  animal  not  so  identified. 

It  follows  that  the  judgment  of  the  court  below  must  be  af- 
firmed. 

By  the  Covrt. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 


GiNOBASS,  Respondent,  vs.  Haevey,  Appellant. 

November  26 — December  IS,  1907, 

Fires:  Negligence:  Contributory  negligence:  Questions  for  jury:  Ap- 
peal and  error:  Harmless  error:  Reversal:  Refusal  of  requested 
instructions:  Burden  of  proof. 

1.  In  an  action  for  negligent  use  of  a  threshing  engine  it  appeared, 

among  other  things,  that  the  risk  was  special  in  that  there  was 
extra  hazard  caused  by  a  defective  spark-arrester,  which  was 
known  to  the  defendant  but  not  known  to  the  plaintiff,  and  was 
a  risk  not  liable  to  attract  the  plaintiff's  attention.  Held,  that 
the  trial  court  did  not  err  in  submitting  the  question  of  plaint- 
iff's contributory  negligence  to  the  jury. 

2.  Where  no  point  is  made  on  appeal,  nor  could  well  be  made,  but 

that  the  answers  given  to  questions  of  a  special  verdict  were 
required  by  the  evidence,  it  la  not  prejudicial  error  to  have  re- 
fused instructions  to  the  jury  on  the  question  of  the  burden  of 
proof. 

3.  Harmless  errors  however  numerous  do  not  furnish  any  legiti- 

mate basis  for  reversal. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Florence 
<x)unty:  John  Goodland,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  alleged  to  have  been  caused  by 
negligence  on  the  part  of  defendant 

Defendant,  under  contract  to  thresh  plaintiff's  grain  stored 
in  a  barn,  set  his  machine  at  the  north  middle  door  and  the 
engine  to  the  west  about  sixty  feet  therefrom  and  forty  feet 
from  the  northwest  corner  of  the  barn.  There  were  spaces 
of  considerable  width  between  the  boards  of  the  bam  against 
and  in  which  lay  unthreshed  grain.  On  Wednesday,  in  the 
absence  of  plaintiff,  the  machine  was  placed  ready  for  work, 
The  wind  was  then  in  the  northeast  There  was  such  delay 
on  account  of  rain  and  necessity  to  repair  the  separator  that 
no  threshing  was  done  after  a  short  run  till  Saturday  morn- 
ing, when  work  was  resumed,  the  wind  then  being  in  the 
northwest  and  blowing  steadily  with  considerable  velocity. 
In  about  an  hour  after  operations  commenced,  fire  was  started 
in  the  comer  of  the  bam  nearest  to  the  engine  which  consumed 
the  structure,  its  contents  and  connections. 

The  pleadings  raised  the  issues  covered  by  the  special  ver- 
dict, which  were  as  follows  in  substance:  (1)  Fire  was 
caused  by  sparks  from  the  engine.  (2)  Defendant  was  negli- 
gent in  not  providing  a  proper  spark-arrester.  (3)  Said 
negligence  was  the  proximate  cause  of  the  fire.  (4)  Plaintiff 
was  not  guilty  of  contributory  negligence.  (5)  Plaintiff  was 
damaged  in  the  sum  of  $750.  Judgment  was  rendered  in 
plaintiff's  favor  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  Eastman  &  Mar- 
tineau,  attorneys,  and  CooJc  &  Pelham,  of  counsel,  and  oral 
argument  by  H.  N.  Pelham^ 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Max  Sells  and  A.  W.  Shelton, 

Marshall,  J.  As  we  understand  the  position  of  counsel 
for  appellant  there  is  no  question  but  that  the  findings  are 
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all  supported  by  the  evidence,  except  the  one  on  the  subject 
of  contributory  negligence.  There  are  four  assignments  of 
-error,  three  of  which  depend  on  whether  the  evidence  estab- 
lished such  negligence  as  matter  of  law. 

Appellant  relies  to  support  the  three  assignments  men- 
tioned on  Martin  v.  Bishop,  59  Wis.  417,  18  N.  W.  337, 
and  Drevis  v.  Woods,  71  Wis,  329,  37  N.  W.  256.  We  shall 
not,  to  any  great  extent,  analyze  those  cases.  They  do  not 
seem  to  be  controlling.  In  the  first  no  negligence  was  claimed 
•on  the  part  of  the  defendant,  except  that  of  operating  the 
engine  near  grain  stacks  on  a  very  hot  dry  day  with  the  wind 
blowing  very  hard  toward  the  stacks  from  the  direction  of  the 
engine.  The  circumstances  were  such  that  the  stacks  caught 
fire  in  a  few  seconds  after  the  engine  was  started.  The  jury 
found  that  plaintiff  knew  it  was  dangerous  to  operate  the 
-engine  under  the  circumstances  and  that  the  machine  was 
set  under  his  direction.  In  the  second  case,  under  somewhat 
different  circumstances  though  similar  to  the  first  case  as 
regards  the  location  of  the  engine  and  the  direction  of  the 
wind,  to  this  case,  in  that  an  appliance  for  lessening  the  dan- 
ger from  flying  sparks  was  not  properly  used,  it  was  held  that 
the  question  of  contributory  negligence  was  for  the  jury. 

Her©,  as  seen,  the  danger  was  not  as  in  Martin  v.  Bishop, 
supra,  the  ordinary  hazard  of  using  a  threshing-machine  en- 
gine near  highly  combustible  matter  with  the  wind  blowing 
toward  the  latter  from  the  former.  The  risk  was  special  in 
that  there  was  the  extra  hazard  caused  by  a  defective  spark- 
arrester,  which  was  known  to  appellant  but  not  known  to 
respondent.  It  is  not  clear  that  there  would  have  been  any 
hazard  likely  to  deter  an  ordinarily  careful  man  from  pro- 
ceeding with  the  work,  as  was  done,  had  it  not  been  for  such 
defective  appliance.  The  special  element  of  danger  was  one 
not  liable  to  attract  the  attention  of  a  person  circumstanced 
as  respondent  was,  unless  he  observed  the  engine  operating 
in  the  nighttime.     Such  element  produced  the  mischief.     On 
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the  whole  it  seems  quite  dear  that  the  court  did  not  err  in 
sending  the  question  of  contributory  negligence  to  the  jury. 

The  only  other  error  assigned  is  that  the  court  refused  to 
give  to  the  jury  an  instruction  duly  presented  in  respect  to 
the  burden  of  proof  being  on  the  plaintiff  to  establish  the 
affirmative  of  the  first,  second,  and  third  questions,  and  the 
amount  of  damages  in  answer  to  the  fifth  question.  As  na 
point  is  made  now,  nor  could  well  be  made,  but  that  the 
answers  given  to  such  questions  were  required  by  the  evi- 
dence, it  is  manifest  that  there  was  no  prejudicial  error  com- 
mitted in  refusing  the  instruction.  Harmless  errors  however 
numerous  they  may  be  do  not  furnish  any  legitimate  basis 
for  a  reversal.  Such  is  the  uniform  rule  of  the  court  and  the 
statute.    Sec.  2829,  Stats.  (1898). 

By  the  Court. — ^The  judgment  is  affirmed. 

Oassoday,  0.  J.,  took  no  park 


State  ex  rel.  Lochschmidt,  Respondent,  vs.  Eaisleb^ 

Appellant 

Ifovemher  2G — December  IS,  1907, 

OIHcerB:   Title  to  puWic  office:  Action  to  try  title:  Quo  warranto: 
Pleading:  Complaint:  Necessary  aUegations. 

1.  Apart  from  statute  the  only  method  known  to  courts  for  the  trial 

of  title  to  a  public  office,  other  than  prima  fade,  was  at  com- 
mon law  by  writ  of  quo  warranto,  and,  under  the  Wisconsin 
statutes,  is  by  an  action  in  the  nature  thereof  prescribed  and 
regulated  by  sec.  3466  et  seq, 

2.  In  such  form  of  action*  the  court  tries  the  true  merits  of  the  con- 

troversy, namely,  whether  the  incumbent  has  been  legally 
elected,  not  merely  the  question  whether  he  has  by  the  various 
other  tribunals  having  to  do  with  an  election  been  decided  to- 
be  so  elected. 


Digitized  by  VjOOQ IC 


13]  AUGUST  TEEM,  1907.  673 

state  ex  rel.  Lochschmidt  v.  Raisler,  133  Wis.  672. 

8.  An  action  the  main  purpose  of  which  is  to  try  and  settle  the  ti- 
tle of  rival  claimants  to  an  office  finds  its  limits  and  essential 
characteristics  in  ch.  149,  Stats.  (1898) — authorizing  it  only 
'*when  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold 
or  exercise  any  puhlic  office"  (sec.  3466);  and  hence  a  com- 
plaint is  insufficient  to  satisfy  the  calls  of  the  statute  which 
fails  to  allege  that  the  defendant  has  done  any  of  those  things, 
although  it  alleges  that  he  intends  so  to  do  under  claim  based 
on  a  certificate  already  issued. 

4.  Under  the  statute,  aB  well  as  at  common  law,  actual  occupation 

and  exercise  of  an  office  is  an  essential  element  In  an  action  of 
quo  warranto. 

5.  In  an  action  of  quo  warranto  the  actual  number  of  legal  votes 

cast  for  each  candidate,  respectively;  the  names  of  the  persons 
whom  the  relator  claims  voted  illegally  at  the  election  for  the 
defendant  which  were  canvassed  and  in  what  the  illegality  con- 
sisted; and  the  designation  of  the  election  district  where  such 
votes  were  cast,  are  facts  imperatively  required  by  the  statute — 
sec.  3468,  Stats.  (1898) — to  be  alleged,  and  hence  a  complaint 
which  fails  to  contain  them  is  obnoxious  to  a  general  demur- 
rer, even  though  the  defendant  be  in  occupation  of  the  office. 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county:  John  Qoodland,  Circuit  Judge.     Reversed. 

Appeal  from  order  overruling  demurrer  to  complaint  which 
states  that  the  relator  and  defendant  were  rival  candidates 
at  the  election  of  November,  1906,  for  the  oflSce  of  county 
clerk  of  Outagamie  county ;  that  relator  received  the  greatest 
number  of  legal  votes  cast  for  the  officoi,  for  which  he  was 
duly  eligible;  that,  according  to  the  county  canvass,  there 
were  for  defendant  3,453  and  for  relator  3,399  votes,  which 
included  certain  alleged  illegal  votes  of  Oneida  Indians,  of 
which  74  were  canvassed  for  the  defendant  and  27  for  the 
relator,  and  that  the  certificate  of  election  was  issued  to  the 
defendant ;  that  there  were  returned  by  the  inspectors  of  the 
various  precincts  defective  ballots  cast  for  said  office  which 
were  not  counted  or  canvassed ;  that  said  so-called  defective 
ballots  were. not  defective  in  fact,  and  a  large  majority 
thereof  were  legal  ballots  cast  and  voted  for  relator  and 
Vol.  133  —  48 
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should  have  been  counted  and  canvassed  for  him,  and  were 
sufficient  in  number  and  majority  to  have  elected  him ;  also, 
that  a  large  number  of  ballots  properly  marked  in  favor  of 
relator  were  not  counted  or  canvassed  in  his  favor  but  in 
favor  of  defendant,  or  were  not  counted  and  canvassed  at 
all,  whereas  the  same  should  have  been  counted  for  relator 
and  would  have  resulted  in  a  majority  for  him  and  in  his 
election ;  that  by  the  canvass  of  the  board  of  county  canvassers 
defendant  appeared  to  have  a  majority  of  54  votes,  but  that 
relator  received  the  greatest  number  of  votes  cast  for  said 
office,  to  wit,  a  majority  of  at  least  40,  and  is  entitled  to  the 
certificate  of  election;  also,  that  the  defendant  has  received 
and  accepted  the  certificate  from  the  county  clerk,  claims  to 
have  been  duly  elected,  and  will  qualify  and  enter  upon  and 
occupy  and  receive  the  emoluments  of  said  office  for  the 
term  commencing  in  January,  1907.  The  prayer  of  the 
complaint  is  that  there  be  a  recount  of  the  votes ;  that  the 
action  of  the  county  board  of  canvassers  in  canvassing,  and 
the  county  clerk  in  issuing  certificate,  be  canceled  and  an- 
nulled; "that  defendant  be  adjudged  debarred  and  excluded 
from  holding  said  office  and  the  privileges  and  franchises 
thereof ;"  and  that  relator  be  entitled  to  have  said  office.  The 
action  was  commenced  about  the  15th  day  of  December,  1906, 
a  general  demurrer  served  January  3,  1907,  and  order  over- 
ruling the  'same  entered  January  14,  1907,  from  which  the 
defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
A.  M.  Spencer  and  Albert  H.  Krugmeier,  and  for  the  re- 
spondent on  that  of  Joseph  Boemer  and  Henry  D.  Ryan. 

Dodge,  J.  The  character  of  the  action  that  relator  has 
attempted  to  institute  in  this  case  is  thrown  in  considerable 
doubt  both  by  his  complaint  and  by  the  contentions  in  his 
brief.  Apart  from  statute  the  only  method  known  to  courts 
for  the  trial  of  title  to  a  public  office,  other  than  prima  facie. 
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was  at  common  law  by  writ  of  quo  warranto,  and  is  under 
our  statutes  by  an  action  in  the  nature  thereof  prescribed  and 
regulated  by  sec  3466  et  seq..  Stats.  (1898).  McCrary,  Elec- 
tions (4th  ed.)  §§  393,  425.  In  this  form  of  action,  as  is 
well 'Understood,  the  court  tries  the  true  merits  of  the  con- 
troversy, namely,  whether  the  incumbent  has  been  legally 
elected,  not  merely  the  question  whether  he  has  by  the  various 
other  tribunals  having  to  do  with  an  election  been  decided  to 
be  so  elected.  The  authorities  are  well-nigh  universal  that 
no  other  form  of  action  is  adapted  to  this  end.  High,  Extr. 
Leg.  Kem.  (3d  ed.)  §§  49,  619,  641;  McCrary,  Elections 
(4th  ed.)  §§  386,  393,  397;  State  ex  rel  Anderton  v.  Kempf, 
69  "Wis.  470;  State  ex  rel  Mercer  v.  Sullivan,  83  Wis,  416, 
53  N.  W.  677 ;  State  ex  rel  Jones  v.  Oaies,  86  Wis.  634, 
34  IT.  W.  226;  Deuster  v,  Zillmer,  119  Wis.  402,  410,  97 
K  W.  31;  Ward  v.  Sweeney,  106  Wis.  44,  82  N.  W.  169; 
Moore  v.  Hoisington,  31  111.  243 ;  Roherson  v.  Bayonne,  58 
N.  J.  Law,  325,  33  Atl.  734;  Updegraff  v.  Crans,  47  Pa.  St 
103 ;  People  ex  rel  Hodgkinson  v.  Stevens,  5  Hill,  616.  The 
obvious  main  purpose  of  the  present  action  is  to  try  and  settle 
the  title  of  the  rival  claimants  to  the  office  in  question,  al- 
though there  are  suggestions  in  the  prayer  of  an  attempt 
to  invoke  some  of  the  peculiar  remedies  characterizing  an 
equitable  suit.  2To  statute  of  this  state  authorizes  any  pro- 
ceeding in  court  for  contesting  an  election  or  otherwise  to 
try  title  to  an  elective  office  except  by  quo  warranto.  State 
ex  rel  Binder  v.  Goff,  129  Wis.  668,  684,  109  K  W.  628. 
Hence  we  must  conclude  that  such  is  the  action  here  at- 
tempted. 

Having  so  concluded,  the  action  must,  of  course,  find  its 
limits  and  essential  characteristics  in  ch.  149,  Stats.  (1898). 
The  only  authority  for  the  action  in  that  statute  is  found  in 
sec  3466,  Stats.  (1898),  which,  eliminating  immaterial 
parts,  authorizes  it  only  "when  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  or  exercise  any  public  office.*' 
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But  the  complaint  makes  it  entirely  apperent  that  the  de- 
fendant here  has  not  done  any  of  these  things,  although  it 
alleges  that  he  intends  so  to  do  under  claim  based  on  the  cer- 
tificate already  issued  to  him.  This  is  insufficient  to  satisfy 
the  calls  of  the  statute.  Actual  occupation  and  exercise  of  the 
office  is  an  essential  element  by  the  statute  and  was  at  com- 
mon law.  Rex  v.  WhiiweU^  6  T.  E.  84;  Osgood  v.  Jones, 
60  N.  H.  282,  288;  Sublett  v.  Redwell,  47  Miss.  266,  278; 
Roherson  v.  Bayonne,  58  N.  J.  Law,  325,  33  Atl.  734;  High, 
Extr.  Leg.  Eem.  (3d  ed.)  §  627.  This  is  confirmed  by  a 
reference  to  sec.  3468,  Stats.  (1898),  which  prescribes  the 
essential  elements  of  a  complaint  which  seeks  to  attack  the 
validity  of  an  election  and  of  any  title  to  office  predicated 
thereon,  for  in  defining  such  situation  it  describes  the  de- 
fendant as  one  "in  possession  of  the  office  in  controversy 
under  a  certificate  of  election.^' 

Further,  it  should  be  noted  that  under  this  same  section 
are  specifically  required  many  allegations  wholly  wanting 
in  this  complaint,  namely,  the  actual  number  of  legal  votes 
cast  for  each  candidate,-  respectively ;  also  the  names  of  the 
persons  whom  relator  (Haims  voted  illegally  at  said  election 
for  the  defendant  which  were  canvassed  and  in  what  such 
illegality  consisted ;  also  the  election  district  where  such  votes 
were  cast.  None  of  these  things  are  set  forth  in  the  com- 
plaint, except  perhaps  that  as  to  the  Indian  votes  the  groimd 
of  illegality  and  the  election  district  are  stated,  but  such 
votes  of  themselves  would  not  be  sufficient  to  change  the  re- 
sult. These  statements  of  fact  thus  being  imperatively  re- 
quired by  the  statute  to  be  included,  a  complaint  which  fails 
to  contain  them  is  obnoxious  to  a  general  demurrer,  even 
though  the  defendant  be  in  occupation  of  the  office.  Carpen- 
ter V,  McCordL.  Co.  107  Wis.  611,  83  N.  W.  764;  State  ex 
rel  Leonard  v.  Rosenthal,  123  Wis.  442,  102  K  W.  49. 

For  the  reasons  stated  we  must  hold  that  the  complaint  does 
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not  state  facts  sufficient  to  constitute  any  cause  of  action, 
and  the  demurrer  should  have  been  sustained. 

By  the  Court. — Order  from  which  appeal  is  taken  re- 
versed, and  cause  remanded  with,  directions  to  sustain  the  de- 
murrer. 


Cassodat,  C.  J.,  took  no  part. 

State  sz  bex.  Danuslson,  Respondent,  vs.  Zuehlks,  Appellant. 

November  26— December  IS,  1907. 

State  ex  reU  Ijochschmidt  v,  Raisler,  ante,  p.  672,  followed* 

This  case  is  in  all  respects  like  the  preceding  case.  State  ex  rel. 
Lochschmidt  v.  Raisler,  ante,  p.  672,  114  N.  W.  118,  except  that  the 
office  involved  is  that  of  register  of  deeds  for  Outagamie  county; 
that  the  total  vote  as  canvassed  was  3,469  for  defendant  as  against 
3,420  for  relator,  which  included  alleged  illegal  Indian  votes  can- 
vassed  and  counted,  71  for  defendant  and  28  for  relator.  The  same 
order  was  entered  and  appeal  taken  by  defendant. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of  A.  M, 
Spencer  and  Albert  H.  Krugmeier,  and  for  the  respondent  on  that 
of  Joseph  Roemer  and  Henry  D.  Ryan. 

Dodge,  J.  The  considerations  controlling  the  above-mentioned  case 
necessitate  the  same  conclusion  in  this. 

By  the  Court. — Order  from  which  appeal  is  taken  is  reversed,  and 
•cause  remanded  with  directions  to  sustain  the  demurrer. 

Cassodat,  C.  J.,  took  no  part 
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Fi.EA.sE,  Appellant,  ts.  Estate  of  Woodwobth,  Re- 
spondent. 

November  2$—Dec€fnl>er  IS,  1907, 

Sales:  Remedies  of  tuyer:  Statute  of  frauds, 

1.  Plaintiff  filed  a  claim  against  a  decedent's  estate  for  the  value  of 

certain  personal  property  alleged  to  have  been  purchased  at  the 
same  time  and  as  part  of  the  purchase  of  a  dwelling  house.  The 
deed  was  not  introduced  in  evidence,  and  there  was  no  evi- 
dence that  it  contained  any  reference  to  the  personal  property. 
No  other  memorandum  of  the  sale  was  made,  no  part  of  the 
purchase  money  was  paid,  none  of  the  property  was  delivered, 
and  its  value  was  over  $50.  The  defendant  offered  no  evidence, 
and  the  plaintiff's  evidence  did  not  establish  that  the  per- 
sonalty was  included  with  such  clearness  that  it  could  be  said, 
as  matter  of  law,  that  there  was  a  transfer  of  the  personalty 
by  the  deed  and  that  plaintiff  had  purchased  it  Held,  that 
whether  the  sale  had  in  fact  been  made  was  for  the  jury. 

2.  In  such  case  it  was  also  held,  under  sec.  2308,  Stats.  (1898),  that 

plaintiff  failed  to  show  a  valid  agreement  for  the  purchase  of 
the  property. 

Appeal  from  a  judgment  of  the  circnit  court  for  Forest 
county:  John  Goodland,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  in  the  county  court  of  Oneida 
county  hy  the  filing  of  a  claim  against  the  estate  of  S.  D. 
Woodworth,  deceased.  The  claim  was  disallowed  and  an  ap- 
peal taken  to  the  circuit  court,  where  upon  trial  a  verdict  was 
rendered  against  the  plaintiff.  Upon  appeal  to  this  court 
the  judgment  of  the  circuit  court  was  reversed  for  want  of 
presentation  of  the  case  by  respondent  The  complaint  in 
circuit  court  alleges  that  plaintiff  purchased  from  S.  D. 
Woodworth  in  his  lifetime  a  dwelling  house  and  certain  per- 
sonal property  for  $2,000 ;  that  Woodworth  agreed  to  leave 
the  articles  of  personal  property  on  the  premises,  but  that 
he  inadvertently  removed  them  with  his  household  goods;  and 
that  he  afterwards  retained  the  same  and  deprived  plaintiff 
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of  thenu  The  value  of  the  property  is  also  alleged.  The  de- 
fense is  a  general  denial.  Upon  the  trial  there  was  evidence 
that  the  deceased  in  his  lifetime  had  pointed  out  some  of 
the  articles,  which  plaintiff  daims  to  have  purchased,  as  hav- 
ing been  sold  to  the  plaintiff,  and  that  these  articles  were  re- 
ferred to  in  decedent's  presence  as  articles  which  were  to  go 
with  the  place.  The  deed  was  not  introduced  in  evidence 
and  there  was  no  evidence  that  it  contained  any  reference  to 
the  personal  property.  The  plaintiff  testified  that  these  arti- 
cles of  personal  property  were  not  on  the  premises  when  he 
went  into  possession  of  the  house  and  lot  There  was  no 
evidence  in  behalf  of  the  defense.  A  verdict  was  rendered 
against  the  plaintiff.  A  motion  that  the  verdict  be  set  aside 
and  a  new  trial  granted  was  denied,  and  judgment  was  ren- 
dered for  the  defense.  This  is  an  appeal  from  such  judg- 
ment 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  F.  C,  Weed,  and  for  the  respondent  on  the  brief  of  D.  H. 
Walker. 

Stebecker,  J.  The  evidence  is  not  clear  that  these  arti- 
cles were  included  in  the  sale  with  the  house  and  land.  Two 
of  the  witnesses  testify  to  the  effect  that  the  articles  of  per- 
sonal property  were  alluded  to  in  decedent's  presence  as  go- 
ing with  the  place  and  that  he  in  speaking  of  them  made 
like  statements.  The  evidence,  however,  does  not  establish 
it  with  such  clearness  that  it  can  be  held  as  matter  of  law  that 
there  was  a  transfer  of  them  by  the  deed  and  that  plaintiff 
purchased  them  from  decedent,  as  is  now  claimed.  Under 
these  circumstances  this  question  was  one  which  called  for 
the  verdict  of  a  jury  to  resolve  the  uncertainty  of  the  case. 
The  court  submitted  this  question  to  the  jury  upon  the  evi- 
dence under  proper  instruction,  and,  in  view  of  the  evi- 
dence upon  the  question  of  a  sale  of  this  property  under  the 
deed,  we  find  no  ground  for  disturbing  their  verdict.     The 
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jury  having  found  against  the  plaintiff  as  to  this  fact,  no 
other  written  memorandum  of  the  sale  having  been  made, 
no  property  having  been  delivered,  no  part  of  the  purchase 
money  having  been  paid^  and  its  value  being  over  $50,  it  fol- 
lows, under  the  requirements  of  sec.  2308,  Stats.  (1898), 
for  the  sale  of  goods,  chattels,  or  things  in  action  for  the  prioo 
of  $50  or  more,  that  plaintiff  has  failed  to  show  a  valid  agree- 
ment for  the  purchase  of  this  property.  The  plaintiff  has 
'established  no  cause  of  action  under  his  claim^  and  the  judg- 
ment dismissing  his  complaint  was  properly  awarded. 
By  the  (7(>urf.— Judgment  affirmed. 

Cassoday,  C.  J.,  took  no  part. 
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Guaranty.    Insurance,  1,  7,  8.    Municipal  Corporations,  5. 

Waiver. 

Acoidxnts.    See  Master  and  Servant.    Trial,  19. 

ACTION. 

Limitations:  Accrual  of  riffht  of  action.  See  Covenants,  2,  6.  Ad- 
verse Possession.    Limitation  of  Actions. 

Same:  Neto  or  different  cause  of  action.  See  Limitation  of  Actions, 
3-7. 

Nature  and  grounds:  Commencement.  See  Appearance.  Equity,  1. 
Officers.     Schools.    Trover  and  Conversion,  10. 

Same:  Bar  hy  dismissal  of  former  action. 
The  dismissal  of  a  complaint  in  a  suit  in  equity,  on  the  ground 
that  the  plaint IfT  has  mistaken  his  remedy  and  should  have 
proceeded  at  law,  is  no  bar  to  a  legal  action  thereafter  com- 
menced.   Costello  V.  Grant  County  Mut.  F.  d  L.  Ins.  Co.      361 

At  law  or  in  equity?    See  Insurance,  9. 

Tort  or  contract f    See  Pleading,  3. 

Taxpayers*  actions.  See  FRANcmsEs,  5.  Municipal  Corporations, 
1,  3-7.    Pleading,  1. 

Joinder  of  causes  of  action.    See  Pleading,  2. 

Dismissal  and  discontinuance.  See  Appeal,  27.  Appearance,  3. 
Bastards,  1.  Dismissal  and  Discontinuance.  JirsTicES* 
ComtTS,  3,  4.    Mortgages,  2.    Pleading,  9.    Schools,  2,  3. 

Administrators.    See  Executors  and  Administrators. 

Admiralty.    See  Maritime  Liens. 

Admissions.  See  Assault  and  Battery,  5,  6.  Evidence,  1.  Homi- 
cide, 1-4.    Sheriffs,  1. 

Adverse  Examination.     See  Discovery. 

ADVERSE  POSSESSION. 
See  Deeds,-  4-7.    Highways,  1-4.    Justices'  Courts. 

In  an  action  involving  the  title  to  a  strip  of  land,  evidence  of  ad- 
verse possession,  stated  in  the  opinion,  is  held  to  establish  such 
open  and  notorious  occupancy  of  the  strip  as  to  be  adverse  to 
the  whole  world,  which,  when  continued  for  twenty  years, 
ripened  into  an  absolute  title.    Dreger  v.  Budde,  516 
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Affidavits.    See  Judgment,  4.   Justices'  Courts,  1, 2.   Tbiai.,  37-40. 

Agents.    See  Insurance,  1-6,  10,  12. 

Ambiguities.    See  Election  of  Remedies,  1,  4,  5.    Vsndob  and  Pub- 

cnASEB,  4.    Wills,  16. 
Amendment. 

Of  statutes.    See  Railroads,  1.    Statutes,  2. 

Of  pleadings.    See  Limitation  of  Actions,  3-7.    Pleading,  8,  10» 
11.    Trial,  31.    Waiver,  2. 

Of  findings.    See  Trial,  45. 

Of  verdict.    See  Master  and  Servant,  1. 

Of  special  verdict.    See  Highways,  &. 

Of  Judgment    See  Judgment,  8. 
Answer.    See  Pleading,  8,  9. 
Anticipation.    See  Master  and  Servant,  10. 

APPEAL  AND  ERROR. 

Jurisdiction,    See  Appeal,  27.    Courts,  1,  2,  4. 

Decisions  reviewable:  Appealable  orders.    See  Discovert;  3. 

1.  Orders — one  requiring  a  witness   subpoenaed   under  sec.   4096, 

Stats.  (1898),  to  answer  the  questions  put  to  him  and  to  sub- 
mit to  examination,  the  other  refusing  to  stay  and  restrain  the 
taking  of  the  depositions  of  witnesses  under  such  section,  are 
held  to  come  within  subd.  3,  sec.  3069,  Stats.  (1898),  continuing 
a  provisional  remedy,  and  appealable.  Phipps  v.  Wis,  Cent.  R. 
Co.  153 

2.  An  order  denying  a  motion  for  judgment  on  a  verdict  is  not  ap- 

pealable, and  hence  on  appeal  from  such  an  order  there  is  noth- 
ing to  review.    Butteris  v.  Mifflin  d  Linden  M.  Co.  343 

3.  An  order  denying  costs  is  not  appealable.    Mash  v.  Blooniy    662 

4.  A  judgment  in  an  action  in  equity  having  been  rendered  without 

costs,  the  question  whether  the  successful  party  is  entitled  to 
costs  can  only  be  raised  by  an  appeal  from  the  judgment    Ibid. 

Presentation  and  reservation  in  lower  court  of  grounds  of  revieto: 
Exceptions.     See  Trial,  33. 

5.  Exception  to  the  submission  of  a  question  of  a  special  verdict 

calling  for  an  answer  as  to  whether  plaintifT  was  injured  upon 
defendant's  "depot  grounds,"  for  the  reasons  stated  in  the  opin- 
ion, is  held  too  general  to  raise  the  question  whether  or  not  the 
words  ''depot  grounds"  were  the  most  appropriate  to  be  used  in 
the  question.    Banderob  v.  Wis.  Cent.  R.  Co.  249 

6.  Exceptions  raise  questions  of  law,  not  of  fact,  and  the  facts  on 

which  the  exception  is  based  should  appear  as  a  statement  or 
recital  of  fact  in  the  bill  of  exceptions  in  some  form  other  than 
by  embodying  that  recital  in  an  exception.  Neumeister  v.  Ood- 
dard,  405 

Record:  Bill  of  exceptions.    See  Appeal,  6.    Trial,  33. 

7.  Although  sec.  2873m,  Stats,  (ch.  547,  Laws  of  1907),  requires  that 

a  bill  of  exceptions  shall  include  all  the  testimony  set  forth 
by  question  and  answer  as  shown  by  the  transcript  of  the  re> 
porter's  notes,  unless  the  parties  to  the  action  stipulate  other- 
wise, it  does  hot  repeal  nor  is  It  in  conflict  with  sec.  2874,  Stats. 
(1898),  and  hence  a  bill  of  exceptions,  stated  in  the  opinion,  la 
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held  regailarly  settled,  although  the  testimony  in  the  hill  had 
heen  reduced  to  narrative  form.  Oorrigan  v.  West  Division  8. 
Co.  1l 

8.  Where  a  hill  of  exceptions  has  heen  regularly  settled,  a  motion 

to  strike  it  out  should  he  denied.  Ihid, 

9.  Where  a  foreign  law  is  olfered  in  evidence  from  a  hook  and  such 

evidence  is  sought  to  he  made  a  part  of  a  hill  of  exceptions,  it 
is  necessary  that  the  hill  show  hy  accurate  description  the  hook 
containing  the  written  law  so  offered  and  also  refer  to  the  par- 
ticular act  of  the  legislature,  chapter  and  section,  or  decision 
of  the  court  relied  upon.  If  this  is  done  it  is  not  necessary  to 
copy  the  foreign  law  or  decision  into  the  hill  of  exceptions. 
Christiansen  v.  Kriesel,  508 

Same:  Certification  of  orders  on  appeal.    See  Apfwat.,  27. 

Same:  Printed  case.    See  Appeai.,  28. 

Requisites  and  proceedings  for  transmission  of  cause:  Undertaking. 
See  Pleading,  6. 

10.  Where,  pursuant  to  sec.  3060,  Stats.  (1898),  the  circuit  court 
directed  that  upon  appeal  from  an  order  an  undertaking  in  the 
sum  of  $300  he  given  to  secure  hoth  costs  and  a  stay,  this  in 
practical  effect  merely  added  $50  to  the  amount  of  the  under- 
taking required  hy  sec.  3052;  and  no  additional  or  separate  un- 
dertaking was  necessary  to  render  the  appeal  effectual.  Reeves 
d  Co.  V.  Krolh  196 

Review:  Scope  and  contents  of  record. 

11-  Where  a  trial  court  trfeated  the  plaintiff  administrator's  offer  to 
prove  his  decedent  mentally  incapacitated  to  transact  husiness 
at  the  time  the  defendant  secured  from  the  decedent  certain 
checks  and  their  proceeds  as  the  hasls  for  a  ruling  as  to  the  ad- 
missibility of  such  evidence  in  the  case,  the  supreme  court,  for 
the  purpose  of  an  appeal,  treats  the  case  as  though  such  facts 
were  in  evidence  and  had  heen  disregarded  hy  the  court  in  de- 
termining the  rights  of  the  parties.    Meyer  v.  Doherty,         398 

Same:  Questions  considered, 

12.  On  appeal  from  a  judgment  construing  a  will,  error  assigned,  that 

the  judgment  permitted  the  executor  to  make  application  to  the 
court  for  allowance  for  his  disbursements  and  counsel  fees  to 
be  paid  out  of  the  estate,  cannot  be  considered,  since  it  is  not 
in  the  nature  of  a  final  determination  of  the  lower  court.  In 
re  Will  of  Bouck,  161 

Same:  Findings,  when  disturbed.    See  Frauduusitt  Conveyances,  1. 

13.  A  clear  preponderance  of  evidence  against  a  finding  of  the  trial 

court  Is  a  preponderance  so  decided  as  to  leave  but  little  room 
for  reasonable  doubt  upon  the  question.    Rankl  v.  Schmidt,  103 

14.  In  an  action  to  enforce  a  mechanic's  lien,  upon  all  the  evidence 

in  the  record  bearing  upon  the  controversy  in  question  it  is 
held  that  there  was  not  such  a  clear  preponderance  thereof 
against  the  trial  court's  decision  as  to  warrant  a  reversal.    Ibid. 

15.  Where  there  is  sufllcient  competent  evidence  to  support  the  find- 

ings a  Judgment  will  not  be  disturbed  because  incompetent  evi- 
dence was  admitted.  In  re  Estate  of  Happel-Bossi:  Baehr  v. 
Buell,  119 
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16.  The  ordinary  rule  that  the  conclusion  of  the  trial  court  as  to 

facts  should  not  be  overruled  unless  it  be  clearly  wrong  does 
not  apply  where  the  court's  conclusion  was  reached  by  applying 
a  wrong  rule  of  law.    Chase  v.  Woodruff,  555 

Same:  Affirmance  and  reversal:  Material  and  immaterial  error 9.  See 
Appeal,  11-17.  Assault  and  Battery,  2-5,  10.  Bastabds,  2, 
3.  5.  Conspiracy,  6.  Contracts,  6.  Criminal  Law,  1,  2,  4, 
7-9.  Electricity,  1,  2,  6.  Evidence,  3,  7.  8.  Fraudulent  Con- 
veyances, 5.  Garnishment,  1.  Highways,  5.  Homicide,  1, 
5-12.  Insurance,  6.  Judgment,  5,  23.  Justices'  Courts,  5. 
Master  and  Servant,  10-12.  Negligence,  5,  6.  Railroads, 
14,  16.  Trial,  1-3,  8-21,  23,  25,  30,  31,  35,  36,  44,  46,  47. 
Trover  and  Conversion,  1,  8,  9,  16-18.  Waters  and  Water- 
courses, 5.  6.    Wills.  10,  11. 

17.  Harmless  errors  however  numerous  do  not  furnish  any  legiti- 

mate baais  for  reversal.    Oingrass  v.  Harvey,  669 

Same:  Subsequent  appeals:  Law  of  the  case, 

18.  The  decision  of  the  supreme  court  sustaining  an  order  over- 

ruling a  demurrer  to  a  complaint  becomes  the  law  of  that  case 
and  binding  not  only  on  the  trial  court,  but  also  on  the  appel- 
late court  on  review  of  the  result  of  a  subsequent  trial  of  the 
same  action.    State  v.  Wis,  Cent.  R.  Co.  478 

Same:  Correction  of  judgment  on  appeal. 

19.  A  judgment  which  establishes  a  boundary  line  cannot  be  cor- 

rected on  the  theory  that  the  trial  court  by  mistake  used  the 
words  "quarter-post"  as  meaning  "eighth-post"  Anderson  v. 
Huebel,  542 

Assignments  of  error.    See  Appeal,  12.    Highways,  5. 

20.  Error  cannot  be  assigned  on  the  omission  of  a  qualifying  instruc- 

tion in  the  absence  of  any  request  for  such  further  charge  by 
the  complaining  party,    Seivert  v.  Oalvin,  391 

21.  Supreme   Court  Rule  10  requires  questions  submitted  to  that 

court  to  be  presented  by  separate,  clean-cut  assignments  of 
error  relied  upon,  each  followed  by  the  leading  facts  or  conclu- 
sions applicable  thereto,  the  principles  of  law  applicable,  and 
the  authorities  in  support  thereof.    Neumeister  v.  Ooddard,  405 

22.  A  subdivision  of  a  brief,  sta.ted  in  the  opinion,  is  held  not  to  com- 

ply with  Supreme  Court  Rule  10.  Ibid. 

23.  Where  the  record  showed  that  appellant  had  moved  to  set  aside 

the  answers  to  specific  questions  of  a  special  verdict,  an  assign- 
ment charging  error  in  refusing  to  strike  out  the  answers  to 
"several"  questions  is  insufficient.  Ibid. 

24.  An  assignment  of  error  that  the  court  "erred  in  submitting  ques- 

tions in  special  verdict  and  in  refusing  to  submit  questions 
asked"  by  appellant  cannot  be  considered,  under  the  facts,  stated 
in  the  opinion.  Ibid. 

25.  An  assignment  of  error  on  the  ground  that  the  court  communi- 

cated with  the  jury  and  gave  them  instructions  in  the  absence 
of  appellant's  counsel,  where  neither  the  record  nor  brief  of 
counsel  clearly  shows  this  to  have  been  done,  is  insufficient,  the 
only  foundation  for  such  assignment  being  in  an  exception  to 
the  instructions  "because  given  in  the  absence  of  defendant's 
counsel."  Ibid, 
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26.  Assignments  of  error  in  the  striking  out  of  answers  of  witnesses 

cannot  be  sustained  where  the  answers  merely  narrated  state- 
mentf!  of  others  and  were  mere  hearsay.    Price  v.  Orzyll,      623 

Same:  Briefs,    See  Appeal,  21,  22. 

Determination  and  disposition  of  cause:  Dismissal  of  appeal.  See 
Schools,  3. 

27.  An  order  allowing  a  writ  of  assistance  appealed  from  and  its  cer- 

tification to  the  supreme  court  are  held  not  so  informal  as  to 
require  that  court  to  dismiss  the  appeal  on  its  own  motion  for 
lack  of  Jurisdiction.    Schultz  v.  Schultz,  125 

Costs. 

28.  Where  a  printed  case  was  not  served  within  the  time  fixed  by 

Supreme  Court  Rule  16,  the  court  enforced  the  provisions  of 
Rule  46,  and  limited  the  recovery  of  costs  to  the  clerk's  fees 
and  disbursements.    Christiansen  v.  Kriesel,  508 

Appealable  Okdeus.    See  Appeal,  1-4.    Discovebt,  3. 

APPEARANCE. 

1.  Where  an  action  was  commenced  by  an  alleged  defective  service 

of  the  summons  and  complaint,  followed  by  an  admittedly  legal . 
service  of  the  same  summons  and  complaint  and  an  appearance 
and  answer  to  the  complaint  last  served,  the  court  In  which 
the  action  Is  brought  has  jurisdiction  to  proceed  with  the  case. 
State  ex  rel.  Milwaukee  E,  R,  d  L.  Co.  v.  Circuit  Court,         442 

2.  In  such  case,  while  It  may  be  necessary  to  determine  whether 

the  first  service  was  valid,  as  bearing  on  the  question  whether 
the  cause  of  action  is  barred  under  statutory  provisions,  the 
fact  that  such  question  will  arise  does  not  in  any  sense  deprive 
the  court  of  Jurisdiction  to  proceed  in  the  action.  lUd. 

[3.  In  such  case,  were  it  conceded  that  the  first  service  was  Invalid 
and  there  had  been  no  subsequent  valid  service,  the  propriety 
of  the  supreme  court,  exercising  superintending  control  by  man- 
damus,  to  compel  the  dismissal  of  the  action  is  doubted,  although 
cases  might  arise  where  it  would  be  its  duty  to  apply  that  rem- 
edy.] Ihid, 

Application.    See  Iwsukakce,  1,  7-10. 

Akbitration  and  Awahd.    See  BouxDAniES,  1,  3 

Abouuents  of  Col'ksel.    See  Criminal  Law,  7.    Trial,  6-8. 

ASSAULT  AND  BATTERY. 

See  Pleading,  11. 
Civil  liability. 

1.  In  a  civil  action  for  assault  and  battery  evidence  of  Justification 

is  not  admissible  under  a  mere  general  denial.  Yeska  v,  Swen- 
drzynski,  475 

2.  In  a  civil  action  for  assault  and  battery,  where  the  answer  was  a 

mere  general  denial,  it  is  error  to  instruct  the  Jury  that  the  as- 
sault, conceded  to  have  been  made  by  one  of  the  defendants  and 
of  which  there  was  some  evidence  as  to  the  others,  might  be 
Justified  and  a  verdict  for  the  defendants  found  in  case  the 
plaintiff  committed  the  first  assault  and  the  defendants  acted 
in  self-defense.  Ibid, 
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8.  In  such  case  a  verdict  in  favor  of  all  the  defendants  is  held  due 
to  such  error  and  to  require  a  reversal.  Ibid. 

4.  In  an  action  for  assault  and  hattery  the  whole  conduct  of  the 
parties  is  open  to  description  and  proof  hy  eye-witnesses,  and 
the  mere  admission  of  such  evidence  does  not  in  itself  consti- 
tute error.  Ibid, 

6.  In  a  civil  action  for  assault  and  hattery,  where  evidence  was 

intxyoduced  of  a  criminal  prosecution  for  the  same  assault  in 
which  defendants  had  pleaded  guilty,  it  is  not  error  to  allow 
defendants  to  give  explanation  as  to  their  reasons  for  such  piea. 

Ibid. 

&  A  conviction  of  an  assault  and  hattery,  together  with  the  plea  of 
guilty  on  which  it  was  rendered,  is  evidence  in  a  civil  action 
against  the  defendant  on  the  theory  of  an  admission,  and  should 
he  given  weight  according  to  the  circumstances.  Being  an  ad- 
mission in  pais,  it  may  be  explained,  as  well  as  the  circum- 
stances under  which  it  was  made,  in  order  to  throw  light  upon 
the  force  which  should  he  given  it  Ibid. 

7.  While  an  assault  may  he  justified  hy  the  necessities  of  self-de- 

fense, not  every  act  of  self-defense  is  an  assault,  even  though 
it  result  in  physical  contact  with  another's  person  to  his  hurt. 
Price  V.  Grzyll,  623 

8.  Where  one  is  attacked  he  may  Interpose  a  shield,  and  contact 

therewith  by  the  assailant,  however  injurious  to  him,  is  not 
an  assault  by  the  other.  Ibid. 

9.  In  an  action  of  assault  and  battery  a  defense  of  justification  can- 

not properly  be  considered  under  a  general  denial.  Ibid. 

10.  In  an  action  for  assault  and  battery,  ruling  out  statements  of 
plaintiCT  to  her  niece  as  to  her  pain  and  injury  after  she  had 
been  precipitated  from  a  porch  is  held  to  have  had  no  preju- 
dicial effect  upon  the  verdict  for  defendant  Ibid. 

Assignments  op  Erbob.    See  Appeai.,  20-26. 
Assistance,  Writ  op.    See  Appeal,  27.    Homestead,  4. 
AssrMPTioN  OF  Risk.    See  Electricity,  5,  6.    Master  and  Servant, 

6-11. 
Attachment.    See  Fraudulent  Conveyances,  2.    Maritime  Liens. 

Sheriffs. 
Attobneys  at  Law.    See  Appeal,  12.    Trial,  6-8. 
Automobiles.    See  Pleading,  2. 

Bankruptcy.    See  Chattel  Mortgages,  4.    Pleading,  6. 
Bab.    See  Action.    Appearance,  2.    Pleading,  5. 

BASTARDS. 

1.  In  a  bastardy  proceeding  remarks  made  by  the  court  in  denying 

a  motion  to  dismiss  the  case  for  lack  of  proof  of  birth  of  a 
living  child  are  held  based  on  the  testimony  and  proper.  John- 
son V.  State,  453 

2.  In  a  bastardy  proceeding  it  was  not  error  to  permit  the  com- 

plaining witness  to  hold  her  baby  in  her  arms  while  giving  her 
testimony,  there  being  no  attempt  to  offer  the  baby  in  evidence 
or  to  exhibit  it  to  the  jury.  Ibid. 
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Z.  During  the  progress  of  a  bastardy  proceeding  a  witness  for  the 
defendant  admitted  having  had  unlawful  sexual  relations  with 
the  complaining  witness  within  the  ordinary  period  of  gesta- 
tion, whereupon  by  direction  of  the  court  he  was  arrested  on  a 
charge  of  fornication.  Held,  that  remarks  of  the  court  in  di- 
recting the  arrest,  stated  in  the  opinion,  did  not  constitute  error 
prejudicial  to  the  defendant.  Ihid. 

4.  In  a  bastardy  proceeding,  although  a  witness  for  defendant  tes- 

tified to  having  unlawful  sexual  relations  with  the  complaining 
witness  within  the  usual  period  of  gestation,  her  denial  thereof, 
together  with  the  other  testimony,  stated  in  the  opinion,  is  held 
sufficient  to  support  a  verdict  against  the  defendant.         Ihid. 

5.  In  such  case  a  new  trial  was  refused,  the  application  being  based 

on  "newly-discovered  evidence,"  consisting  of  the  record  of  the 
conviction  of  the  witness  for  the  admitted  offense  of  fornica- 
tion with  the  complaining  witness.  Held,  that  thereby  no  error 
was  committed.  Ihid. 

6.  In  a  bastardy  proceeding  uncontradicted  evidence  of  sexual  in- 

tercourse at  the  critical  time  with  some  person  other  than  the 
accused  raises  a  reasonable  doubt  with  reference  to  the  pater- 
nity of  the  child.  Ibid. 

7.  Such  rule  goes  only  to  the  weight  of  evidence  necessary  to  up- 

hold a  conviction,  and  does  not  conflict  with  the  rules  of  evi- 
dence relating  to  the  admissibility  and  conclusive  effect  of  judg- 
ments as  evidence.  Ihid. 

t.  Such  rule  does  not  render  either  admissible  or  conclusive  a  judg- 
ment of  conviction  for  the  offense  of  fornication  with  the  com- 
plaining witness,  alleged  to  have  been  committed  on  a  date 
within  the  usual  period  of  gestation.  Ihid. 

Best  Evidence.    See  Tkial,  2. 

Bnx  OF  Exceptions.    See  Appeal,  6-9. 

Bill  of  Review.    See  Judgment,  18. 

Bills  and  Notes.    See  Jfdo^ent,  1-5.    Payment,  2.    Pleading,  6. 
Trover  and  Conversion,  3-6. 

Board  of  Trade.    See  Gaming,  4-8. 

Boin>s.    See  Schools.    Sheriffs,  1,  3,  4. 

BOUNDARIES. 
See  Towns. 

1.  Where  parties  having  a  dispute  concerning  a  boundary  line  agree 

to  have  the  same  located  by  a  designated  surveyor  and  to  abide 
by  the  location  so  made,  and  it  is  sought  to  hold  the  parties  to 
that  agreement  without  reference  to  the  correctness  of  the  line 
80  located,  it  should  appear  that  some  definite  survey  was  made 
and  made  in  a  manner  approximating  the  proper  method  of 
making  a  survey,  that  it  was  not  a  mere  random  or  experi- 
mental line,  and  that  the  true  line  could  not  be  readily  located 
or  ascertained,  or  else  that  the  parties  acquiesced  in  and  recog- 
nized the  line  so  located.    Anderson  v.  Huehel,  542 

2.  If  the  survey  made  by  the  general  government  and  the  field- 

notes  thereof  afford  sufflcient  means  to  enable  a  competent  sur- 
veyor to  locate  a  given  line,  that  line  cannot  be  said  to  be 
doubtful  or  uncertain.  Ibid, 
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8.  In  an  action  for  trespass  to  real  property  involying  the  location 
of  a  boundary  line,  the  evidence,  stated  in  the  opinion,  is  held 
insuiflclent  to  establish  an  agreement  to  abide  by  a  sunrey  made 
by  a  designated  surveyor  whether  right  or  wrong.  Ibid, 

4.  The  proper  subdivision  of  section  6  of  a  government  township 
Is  in  conformity  with  the  rules  laid  down  by  the  General  Land 
Oflace  in  its  circular  of  March  14,  1901.  Ibid, 

Breach. 
Of  bond.    See  Schools.    Sheriffs,  1,  3,  4. 
Of  contracts.    See  Contracts. 
Of  covenants.    See  Covenants.    Deeds,  4-7. 
Bribery.    See  Criminai.  Law,  1,  3,  4,  8.    Indictment  and  Informa- 
tion, 3. 
Briefs.    See  Appeal,  21,  22. 
Brokers.    See  Gaming,  4-8. 
Building  Contracis.    See  Contracts,  1-4. 

Burden  of  Proof.    See  Fraudulent  Conveyances,  11.    Judgment,. 
22.    Payment,  1.    Trial,  24,  32,  36. 

Burial.    See  Cemeteries. 

Cancellation  of  Instruments.   See  Corporations,  1.  Insurance,  9. 
Vendor  and  Px^rchaser,  9. 

Cabrisrs.    See  Negligence,  1-3.    Railroads. 

CEMETERIES. 

Under  sec.  1454,  Stats.  (1898),  held: 

(1)  The  establishment  of  cemetery  grounds  within  the  lim- 
its  of  the  platted  portion  of  a  city  or  village  and  within  one 
mile  of  any  lot  or  block  in  such  platted  portion  of  such  city  or 
village  upon  which  is  erected  any  building  is  prohibited. 

(2)  The  use  of  any  grounds  not  in  use  at  the  time  of  the 
passage  of  the  statute  for  burial  of  the  dead,  within  any  re- 
corded city  or  village  plat,  although  such  plat  contains  two  or 
more  additions,  is  prohibited,  if  there  be  a  building  situated 
upon  any  lot  or  block  within  one  mile  of  such  proposed  burial 
grounds  and  within  the  limits  of  any  recorded  plat  or  addition 
in  such  city  or  village. 

(3)  The  statute  provides  for  two  classes,  the  first  respecting 
the  establishment  of  cemeteries  for  burial  of  the  dead  "within 
the  limits  of  any  recorded  plat  of  any  city  or  village  or  of  any 
addition  thereto,"  and  the  other  respecting  grounds  for  burial 
of  the  dead  without  the  limits  of  the  plat  or  addition  but  with- 
in the  prohibited  distance  stated. 

(4)  These  two  classes  within  and  without  the  plats  are  sep- 
arate and  distinct,  the  prohibition  as  to  each  is  independent  of 
the  other,  and  the  prohibition  under  the  first  class  is  absolute, 
while  that  under  the  second  class  is  subject  to  the  will  of  the 
municipal  authorities.  Frederickson  v.  Willow  River  Cent. 
A880.  60^ 

Certiorari.    See  Court  Commissioners,  1.    Towns. 
Change  of  Venue.    See  Mandamus,  2. 
Character.    See  Criminal  Law,  3,  4. 
Charity.    See  Wills,  11. 
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CHATTEL  MORTGAGBa 

VaUdiiy:  By  corporation. 

1.  In  case  of  a  mortgage  made  in  good  faith  in  violation  of  a  statu- 

tory regulation,  the  corporation  having  received  the  full  benefit 
thereof  and  appropriated  the  same  to  its  legitimate  use,  neither 
it  nor  any  one  representing  it,  nor  its  creditors  nor  stockhold- 
ers, can  successfully  impeach  the  transaction,  in  the  absence 
of  some  written  law  to  the  contrary.    Eastman  v.  Parkinson, 

375 
Same:  Stock  in  trade. 

2.  A  chattel  mortgage  of  stock  in  trade  and  other  property,  not 

characterized  by  actual  fraud  as  to  creditors  of  the  mortgagor, 
may  be  constructively  fraudulent  as  to  them  respecting  such 
stock  and  valid  as  to  such  other  property.  Ihid. 

Filing. 

3.  Upon  a  chattel  mortgage  being  delivered  to  and  left  with  the 

proper  public  officer  to  be  filed,  that,  in  legal  effect,  is  accom- 
plished regardless  of  any  failure  of  duty  on  the  part  of  such 
officer.  Ibid. 

4.  An  unfiled  chattel  mortgage  is  good  between  the  parties  thereto 

and,  in  the  absence  of  actual  fraud  as  to  creditors  of  the  mort- 
gagor, if  the  mortgagee  neglects  to  file  the  instrument  till  the 
former  Incurs  indebtedness  to  third  persons  and  is  then  ad- 
judged a  bankrupt,  before  any  such  person  obtains  a  lien  on 
the  property,  the  trustee  obtains  no  better  claim  thereto  than 
the  mortgagor  had  and  cannot  successfully  impeach  the  mort- 
gage in  the  interest  of  creditors.  Ibid. 

Checks.    See  Payment,  2.    Troveb  and  Conversion,  3-6. 

Cigar.    See  Cigarette. 

CIGARETTE. 

1.  It  is  presumed  in  enacting  sec.  4608/,  Stats.  (Supp.  1906;  Laws 

of  1905,  ch.  82),  outlawing  "cigarettes/*  that  the  legislature  used 
that  word  to  describe  some  well  known,  recognized,  and  definite 
article.    Goodrich  v.  State,  242 

2.  At  the  time  of  the  passage  of  sec.  4608/,  Stats.  (Supp.  1906;  Laws 

of  1905,  ch.  82),  outlawing  "cigarettes,"  what  is  therein  termed 
a  "cigarette"  is  held  to  have  special  characteristics,  and  hence 
the  prohibition  of  the  statute  does  not  cover  a  cylindrical  roll 
of  tobacco  wrapped  with  leaf  tobacco,  such  being  then  generally 
known  as  a  "cigar."  Ibid. 

[3.  It  seems  that  should  a  tobacco-wrapped  cigar  be  devised,  the 
equivalent  of  the  acknowledged  "cigarette,"  it  would  be  the 
duty  of  the  court  to  declare  it  within  the  legislative  prescrip- 
tion.] Ibid. 

Circuit  CotrRTS.  See  Appeal,  18.  Courts.  Equity,  1.  Justices' 
Courts. 

Circumstantial  Evidence.    See  Homicide,  12. 
Cities.    See  Cemeteries.    Mfnicipal  Corporations. 
Classification.     See  Cemeteries.     Constitutional  Law.     Fran- 
chises, 1.    Hawkers  and  Peddlers. 
Vol.  133  — 44 
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Cloud  on  Title.    See  Equity,  2,  3.    B^audulent  Convetanoes,  17. 

CJoGNOviT.    See  Judgment,  1-7. 

Collateral  UND£i2TAKi>'Q.    See  Frauds,  Statute  of,  2. 

COMMERCB. 
Interstate  commerce. 
Upon  subjects  of  Interstate  commerce  the  state  court  is  bound  by 
the  actual  adjudications  of  the  United  States  supreme  court 
with  the  reasons  given  therefor,  rather  than  the  dicta  found  in 
other  opinions  of  the  same  court  International  Textbook  Ca 
V.  Peterson,  302 

CoHMERCiAL  Pafeb.    See  Judgment,  1-S,    Payment,  2.    Pleading,  6. 
Trover  and  Conversion,  3-6. 

Commissioners.     See  Court  Commissioners.     Indictment  and  Ih- 

FORMATION,  1,  2. 

Common  Carriers.    See  Negligence,  1-3.    Railroads. 

Common  Law.     See  Libel  and  Slander,  1-3.    Maritime  Liens,  S. 
Officers,  1,  3,  4. 

Compensation.    See  Guardians  ad  Litem. 

Complaint.  See  Action.  Deeds,  7.  Ejectment.  Equity,  2,  3. 
Franchises,  3,  5.  Fraudulent  Conveyances,  18,  19.  Homi-. 
cide,  8,  11.  Indictment  and  Infobmation.  Insurance,  2.  Judg- 
ment, 20,  21.  Libel  and  Slander,  8,  9.  Negligence,  1,  3. 
Officers,  3-6.  Pleading,  1-4,  8.  Specific  Performance. 
Trover  and  Conversion.  4, 11-15. 

Conditions  Subsequent.    See  Deeds,  4-7.    Ejectment,  2. 

Conduct  of  trial  judge.    See  Trial,  46,  47. 

Confession  of  judgment    See  Judgment,  1-7. 

Consideration.     See  Frauds,  Statute  of,  1.     Fraudulent  Con- 
veyances, 12.    Infants,  2.    Trover  and  Conversion,  16. 

CONSPIRACY. 

Criminal  responsibility:  Evidence:  Acts  and  declarations  of  conspirth 
tors.    See  Criminal  Law,  4. 

1.  In  a  criminal  prosecution  the  evidence,  stated  In  the  opinion,  is 

held  to  he  admUslhle  and  to  show  a  conspiracy  between  defend- 
ant and  another  to  commit  the  offense  charged.  Schultz  v. 
State,  215 

2.  In  order  that  statements  and  acts  of  alleged  conspirators  in  the 

execution  of  a  common  purpose  can  be  properly  considered  on 
the  question  of  the  guilt  or  innocence  of  the  accused,  it  is  not 
enough  that  the  court  has  determined  that  a  primn  facie  case 
of  conspiracy  has  been  made,  but  the  jury  must  first  be  satis- 
fied by  the  evidence  that  a  conspiracy  in  fact  existed.  They  can- 
not use  the  statements  or  acts  for  any  purpose  until  they  have 
determined  that  fact,  and  they  should  be  so  instructed  in  un- 
mistakable language.  Ibid, 
Reception  of  evidence:  Order  of  proof. 

3.  In  the  orderly  trial  of  a  case  involving  a  conspiracy  the  prima 

facie  proof  of  the  fact  of  the  existence  of  a  conspiracy  should 
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precede  the  introduction  of  the  acta  and  declarations  of  the  co- 
conspirators, although  the  court  may  probably  In  its  dijscretion 
permit  the  acts  and  declarations  to  be  first  proven,  if  such 
course  seems  essential  to  the  administration  of  justice,  upon 
assurance  that  the  proof  of  conspiracy  will  be  later  introduced. 
Schultz  V.  State,  216 

4.  In  such  situation,  unless  the  conspiracy  be  afterwards  independ- 

ently established,  such  evidence  of  the  acts  and  declarations 
should  be  stricken  out.  Ibid. 

5.  Whether  the  proof  be  sufBclent  to  make  a  prima  facie  showing 

of  conspiracy  is  a  preliminary  fact  to  be  decided  by  the  court, 
and  upon  the  finding  of  the  court  upon  this  question  the  admis- 
sibility of  the  evidence  as  to  the  acts  and  declarations  of  the 
co-conspirators  depends.  Ibid, 

6.  The  mere  absence  from  the  record  of  any  statement  of  a  formal 

declaration  of  Uie  court  that  a  prima  facie  case  of  conspiracy 
had  been  made  does  not  show  prejudicial  error,  if  on  appeal  the 
evidence  is,  as  a  matter  of  fact,  sufficient.  Ibid, 

CONSTITUTIONAL  LAW. 

Delegation  of  legislative  powers.    See  Franchises,  1. 
Judicial  powers  and  functions.    See  Ck)T7BTS,  1,  2. 

Police  power  and  regjilation.  See  Frakcuises,  1.  Hawkebs  and 
Peddlers. 

Privileges  and  immunities:  Classification.  See  Cemeteries.  Con- 
stitutional Law.    Franchises*  1.     Hawkers  and  Peddlers. 

Equal  protection  of  laws.    See  Habeas  Corpus. 

1.  Where  by  statute  a  person,  natural  or  artificial,  is  denied  an 

equal  remedy  in  the  law  or  equal  protection  in  the  courts,  such 
statute  is  void,  unless  it  comes  under  the  circumstances  of 
proper  classification,  which  must  be  reasonable  and  based  on 
rules  which  bear  a  jujBt  relation  to  the  act  in  respect  to  which 
the  classification  is  made.    Phipps  v.  Wis,  Cent,  R,  Co,         153 

2.  In  so  far  as  sec.  409G,  Stats.  (1898),  allows  the  examination  of 

the  former  employee  in  the  case  of  a  corporation,  but  denies 
such  right  in  the  case  of  an  individual,  it  presents  no  such  dif- 
ferences in  the  situation  and  circumstances  between  the  classes 
as  to  suggest  propriety  of  the  discrimination,  and  is  in  viola- 
tion of  the  fourteenth  amendment  of  the  United  States  consti- 
tution and  sec.  1,  art.  I,  of  the  state  constitution.  Ibid. 

Constructive  Delivert.    See  Fraudulent  Conveyances,  7. 

Continuing  Danger.    See  Master  and  Servant,  15. 

CONTRACTS. 

Requisites  and  validity:  Nature  and  essentials  in  general.  See 
Frauds,  Statute  of.  Gaming.  Garnisumext.  Guaranty.  In- 
fants. Insurance,  7,  8.  Limitation  of  Actions,  3.  Municipal 
Corporations.    Negligence,  1-3.    Vendor  and  Purchaser. 

Construction  and  operation:  General  rules.  See  Gaming,  4-8.  In- 
surance, 2-6.    Landlord  and  Tenant.    Trial,  45. 
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Same:  Entire  contract8:  Performance, 

1.  While  a  contract  to  paint  a  building  may  be  entire  and  the  gen- 

eral rule  applicable  that  for  partial  performance  no  recovery 
can  be  had,  yet  such  contract  may  fall  within  that  class  of 
building  contracts  to  which  is  accorded  a  relaxation  of  that 
strict  rule,  bo  that  a  contractor  who,  in  good-faith  effort  to  per- 
form, substantially  satisfies  his  agreement,  may  recover  the 
value  to  the  owner  of  that  which  is  done,  although  it  departs 
In  slight  respects  from  specifications,  or,  without  fault  of  the 
contractor,  lacks  absolute  completeness.  Manthey  v.  Stock,  107 

2.  In  building  contracts  one  has  a  right  to  choose  for  himself,  to 

contract  for  something  which  exactly  satisfies  that  choice,  and 
not  to  be  compelled  to  receive  something  else.  Mere  taste  or 
preference  approaching  almost  to  whim  may  be  controlling 
with  the  owner,  and  therefore  of  the  very  substance  of  the  con- 
tract, so  that  even  trifiing  variations  may  be  inconsistent  with 
that  substantial  performance  on  which  should  be  predicated 
liability  to  pay.  Ibid, 

3.  Mere  incompleteness  in  respects  easy  to  be  supplied  after  the 

contractor  finishes  his  work,  and  the  cost  of  which  to  the  owner 
is  readily  ascertainable,  may  be  consistent  with  substantial  per- 
formance, but  such  incompleteness  must  be  inconsiderable  and 
without  fault  on  the  contractor's  part  Ibid, 

4.  In  an  action  to  enforce  a  mechanic's  lien,  under  the  facts,  stated 

in  the  opinion,  held: 

(1)  PlaintifT  failed  to  show  substantfal  performance  of  an 
entire  contract. 

(2)  No  inference  of  an  acceptance  resulted  from  the  mere 
fact  that  defendant  continued  to  use  her  own  house  upon  which 
plaintifT  had  spread  his  paint. 

(3)  Judgment  for  plaintiff  was  improperly  directed.        Ibid. 

5.  A  contract,  stated  in  the  opinion,  is  held  to  be  an  entire  con- 

tract, requiring  full  performance  before  payment  of  the  con- 
sideration is  due,  notwithstanding  that  it  did  not  provide  for 
payment  in  a  lump  sum,  but  for  measurement  of  the  considera- 
tion by  quantities  or  units.    Praut8Ch  v,  Rasmuasen,  181 

6.  In  an  action  for  the  price  of  the  first  425  cubic  yards  of  crushed 

stone  furnished  under  such  contract,  where  defendants  counter 
claimed  for  the  additional  price  they  were  compelled  to  pay 
for  the  remainder,  after  plaintiff  had  refused  to  furnish  more 
unless  payments  for  stone  already  delivered  on  the  contract 
were  made,  a  judgment  allowing  the  counterclaim  is  affirmed. 

Ibid. 
Rescission.    See  Deeds,  7.    Insukance,  9,  11,  12.    Vendob  aito  Pur- 
chaser, 6-10. 

Performance  or  breach.    See  Limitation  of  Actions,  3.  Plkading,  3. 

Specific  Perfokmance.    Trover  and  Conversion. 
Contributory  Negligence.     See  Ei.ECTRiciTr,  5,  8.     Master  and 

Servant,    6,   7,   12-15.     Neqligence,   6.     Rau^boads,    12,  13. 

Trial,  37. 

Conversion.    See  Executors  and  Administrators,  1.    Tboveb  and 

Conversion. 

Conveyances.      See    Covenants.      Deeds.      Fbaxtduiaztt    Convey- 
ances.   Mortgages.    Specific  Performance. 
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CORPORATIONS. 


Stock:  Right  to  purchase  its  own  stock.    See  Wills,  13-15. 

1.  A  corporation,  being  aolyent,  has  the  right  to  purchase  and  hold 

its  own  stock,  keep  it  alive  and  treat  it  as  assets,  and  such  pur- 
chase does  not  amount  to  a  cancellation  of  the  stock  purchased. 
Pabst  V.  (Goodrich,  43 

Same:  Treasury  stock.    See  Wills,  14,  15. 

Dividends,    See  Wills,  14,  15. 

Memhers  and  stockholders.  See  Chattel  Mobtgages,  1.  Corpora- 
tions, 4.    Wills,  13-15. 

Corporate  powers  and  liabilities:  Contracts  and  indebtedness:  Mort- 
gages: Ultra  vires.    See  Chattel  Mortgages,  1. 

2.  A  private  business  corporation  has  authority  to  borrow  money. 

give  the  ordinary  evidence  therefor  and  secure  payment  thereof 
by  a  mortgage,  subject  to  such  regulations  as  may  be  prescribed 
in  the  written  law  or  the  by-laws  of  the  corporation.  Eastman 
V,  Parkinson,  375 

3.  An  ultra  vires  executed  contract  made  in  good  faith,  the  corpora- 

tion having  received  and  retained  the  benefit  thereof,  cannot  be 
impeached  by  it  or  any  one  in  its  behalf.  Ibid, 

4.  A  statutory  regulation  of  the  exercise  by  a  corporation  of  the 

power  to  mortgage  its  property,  such  as  requiring  a  majority 
of  the  stockholders  to  consent  thereto,  but  not  expressly  or  by 
necessary  implication  declaring  a  mortgage  made  in  violation 
thereof  void,  is  regarded  as  a  law  solely  for  the  protection  of 
stockholders.        *  Ibid, 

Civil  actions:  Right  to  appeal.  See  Discovery,  Z,  Justices*  Courts,  2. 

Foreign  corporations.    See  Ixfants,  3. 

5.  A  contract  between  a  corporation,  a  citizen  of  and  domiciled  in 

Pennsylvania,  and  the  defendant,  domiciled  in  Wijsconsin, 
stated  in  the  opinion,  is  held  to  concern  that  which  was  not  a 
subject  of  trade  or  barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent  of  the  parties  to  the 
contract,  not  an  instrumentality  of  commerce,  but  a  mere  in- 
cident of  commercial  intercourse,  and  not  an  interstate  trans- 
action, and  to  be  in  violation  of  sec.  1770&,  Stats.  (1898),  as 
amended,  and  hence  void.  International  Textbook  Co,  v,  Pet- 
erson, 302 
Costs.  See  Appeal,  3,  4.  28.  Guardian  ad  Litem.  Judgment,  7, 
8,  10.    Waiver.    Wills,  3. 

Counterclaim.  See  Contracts,  6.  Justices'  Courts,  6.  Plead- 
ing, 5,  6,  8,  9. 

County  Board.    See  Towns. 

County  Courts.  See  Courts.  Executors  and  Administrators. 
Judgment,  15-17.    Mortgages,  1.    Wills. 

Court  and  Jury.    See  Appeal,  25.    Deeds,  2,  3.    Trial,  9. 
COURT  COMMISSIONERS. 

1.  A  certiorari  action  or  a  motion  to  the  superior  tribunal  in  the 
proceeding  is  the  proper  way  to  tefit  the  decision  of  a  court 
commissioner  upon  jurisdictional  grounds.  Potter  v.  Frohbach,  1 
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2.  To  prevent  a  court  commissioner  from  proceeding  without  juris- 

diction, a  writ  of  prohibition  oV  other  appropriate  common-law 
writ,  if  there  be  any  such  other,  should  be  used.  Ibid. 

3.  To  review  the  action  of  a  court  commissioner  for  Judicial  error 

an  ordinary  motion  in  the  proceeding  In  the  suporior  jurisdic- 
tion should  be  made.  Ibid, 

4.  A  circuit  court  commissioner  has  power  to  allow  a  writ  of  habeas 

corpus  and  to  hear  and  determine  the  matter  Involved.       Ibid^ 

5.  The  questions  which  a  court  commissioner  may  properly  decide 

in  determining  a  matter  which  he  is  competent  to  hear  are  the 
same  as  those  properly  determinable  by  a  circuit  judge  at  cham- 
bers  in  a  like  case.  Ibid, 

COURTS. 

United  States  courts.    See  Mabtttme  Liens,  3. 

Supreme  court.    See  Appeal.    Appeabange,  3.    Cottbts,  4.    Maitda- 
MUS,  1. 

Circuit  courts.    See  Equity,  1. 

Superintending  control  over  inferior  tribunals, 

1.  The  power  vested  by  the  constitution  in  circuit  courts  of  super- 

visory or  general  control  over  inferior  courts,  Jurisdictions,  or 
tribunals  is  conferred  coupled  with  a  designation  of  instrumen- 
talities, to  wit,  the  common-law  writs,  for  its  exercise,  and  fail- 
ure to  use  the  appropriate  writ  Is  jurisdictional  error.  Potter 
V.  Frohbachf  1 

Same:  Jurisdiction. 

2.  In  case  of  a  court  being  approached  In  respect  to  a  matter  within 

the  scope  of  its  authority,  but  not  in  some  manner  reasonably 
appropriate  to  the  instance  according  to  the  written  or  unwrit- 
ten law,  it  should  refuse  to  act,  upoh  jurisdictional  grounds,  and 
if  it  does  not  do  so  its  determination  when  directly  challenged 
upon  review  should  be  regarded  as  jurisdictlonally  defective. 

Ibid, 

Same:  Construction  of  toills, 

3.  A  circuit  court  of  this  state  has  plenary  jurisdiction  of  actions 

to  construe  wills  and  aid  executors  in  the  execution  of  trusts 
thereunder,  and  where  important  questions  are  presented  to  be 
determined  in  advance  of  distribution,  executors  are  entitled 
lo  the  protection  of  that  court;  and  the  fact  that  the  same 
questions  may  arise  in  the  county  court  on  distribution  is  no 
objection  to  their  determination  when  presented  to  the  circuit 
court  in  an  action  for  construction.    Pabst  v,  Cfoodrich,         43 

4.  In  such  cases  the  Jurisdiction  of  the  supreme  court  on  appeal 

from  the  Judgment  of  the  circuit  court  determining  such  Issues 
cannot  be  questioned.  '  Ibid, 

County  courts.     See  Executors  and  Administratobs.     Ji7i>aMSKT« 
15-17.    Mortgages,  1.    Wills. 

Justices*  courts.    See  Justices'  Courts. 

Court  commissioners.    See  Court  CoHinssiONEBS. 
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COVENANTS. 


Breach,    See  Mobtoaoes,  2. 

1.  A  covenant  for  qalet  enjoyment  is  prospective  in  its  operation 

and  is  not  breached  by  the  mere  existence  of  an  Incumbrance, 
nor  by  anything  short  of  eviction,  actual  or  eonstructive,  from 
the  whole  or  a  part  of  the  premises.    Durhin  v,  ShennerSr    134 

Same:  Accrual  of  right  of  action, 

2.  A  cause  of  action  for  breach  of  covenant  against  incumbrances 

made  by  a  person  subsequently  deceased  does  not  arise  so  as 
to  be  enforceable  against  his  estate  until  the  covenantee  or  some 
person  entitled  to  the  benefit  of  the  covenant  shall  have  suf- 
fered actual  damages.  In  re  Estate  of  Hanlin:  KilHlea  v, 
Douglas,  140 

Same:  Nominal  and  actual  damages. 

3.  There  is  a  technical  breach  of  the  covenant  against  incumbrances 

in  a  conveyance  of  real  estate,  in  case  of  there  being  an  outr 
standing  mortgage  upon  the  property,  as  soon  as  the  deed  is 
delivered,  but  it  only  gives  rise  to  an  action  by  the  covenantee 
for  nominal  damages.  Jn  re  Estate  of  Hanlin:  KilHlea  v, 
Douglas,  *  140 

4.  In  case  of  a  conveyance  of  land  with  full  covenants  and  there 

being  an  outstanding  mortgage,  no  action  lies  for  substantial 
damages  in  advance  of  an  eviction,  or  the  owner  of  the  land 
entitled  to  the  benefit  of  the  covenant  paying  o£C  the  incum- 
brance. I\>id. 

Same:  Covenants  running  with  the  land, 

5.  The  covenant  against  incumbrances  runs  with  the  land  and  in- 

ures to  the  owner  who  suffers  ouster  or  who  is  damaged  by 
being  compelled  to  extinguish  the  incumbrance.  Such  covenant 
Is  not  breached,  except  technically,  in  advance  of  eviction  or 
the  suffering  of  actual  damages,  hence  no  right  of  action  for 
such  a  breach  accrues  until  such  time.  l})id, 

6.  The  right  of  action  for  substantial  damages  for  breach  of  a  cove- 

nant against  incumbrances,  which  runs  with  the  land,  is  re- 
garded £U3  distinct  from  the  technical  breach  occurring  at  the 
time  of  the  delivery  of  the  deed;  the  time  when  the  cause  of 
action  to  remedy  one  accrues,  bears  no  relation  to  the  time 
when  the  cause  of  action  arises  to  remedy  the  other.         J&iil. 

CREDimLiTY.    See  Houicide,  10. 

CRIMINAL  LAW  AND  PRACTICE. 

Nature  and  elements  of  crime.  See  Assault  awd  Battert.  Bas- 
tards. Cigarette.  Conspiracy,  1,  2.  Homicide.  Indict- 
ment AND  Information,  3. 

Jurisdiction.    See  Habeas  Corpus,  2,  4,  6. 
Pleading,    See  Indictment  a:td  Information. 
Trial:  Course  and  conduct:  Conduct  of  trial  judge.    See  Bastabds. 
Same:  Reception  of  evidence.    See  Conspiracy.    Homicide,  1-4. 
1.  In  a  criminal  prosecution  for  bribery  the  district  attorney  asked 
a  witness  whether  the  defendant  offered  him  a  bribe  for  his 
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vote  on  another  matter,  and  several  times  repeated  the  question 
in  somewhat  different  form  after  objection  to  the  question  had 
been  sustained.  Held,  that  the  district  attorney  was  within  his 
right,  there  appearing  no  reason  to  doubt  his  good  faith.  Schultz 
V.  State,  215 

■2.  While  honest  attempts  in  good  faith  to  offer  evidence  honestly 
thought  to  be  admissible,  even  though  somewhat  persistently 
made,  should  not  necessarily  be  held  cause  for  reversal,  yet  if 
it  appears  that  questions  have  been  persistently  asked  for  the 
purpose  of  merely  creating  a  prejudice  in  the  minds  of  the 
jury,  by  getting  before  them  by  such  illicit  means  facts  known 
to  be  inadmissible,  such  conduct  may  justify  reversal.       Ihid. 

13.  Where  in  a  criminal  prosecution  for  bribery  the  cause  must  be 
reversed  for  other  errors,  the  supreme  court  does  not  definitely 
decide  whether  it  was  allowable  to  subdivide  the  general  trait 
'  of  character  in  issue  into  specific  traits,  but  simply  indicates 
that  upon  another  trial,  if  evidence  of  character  be  introduced, 
it  would  be  better  to  follow  the  well-beaten  paths.]  Ihid. 

4.  In  a  criminal  prosecution  for  offering  a  bribe  to  a  member  of  a 

county  board  to  Influence  his  official  action,  it  is  not  error  to 
exclude  evidence  of  the  reputation  for  honesty  and  integrity  of 
an  alleged  co-conspirator,  who  was  not  a  party  to  the  prosecu- 
tion, but  whose  acts  and  declarations  had  been  admitted  in  evi- 
dence against  defendant.  Ibid. 

5.  It  was  within  the  discretion  of  the  court  in  a  quaslrCTlminal 

prosecution  to  permit  the  district  attorney  to  ask  leading  ques- 
tions of  the  complaining  witness,  and  to  permit  him  to  ask 
defendant's  witness  if  he  drank  anything  yesterday.  Johnson 
V.  State,  453 

6.  In  a  quasi-criminal  prosecution,  during  the  cross-examination  of 

one  of  defendant's  witnesses,  the  court  asked  him:  "Are  you  the 
man  I  declined  to  naturalize  today  on  account  of  being  drunk?" 
Held,  that  the  court  removed  any  cause  for  complaint  thereon 
by  instructing  the  jury  to  disregard  the  fact  that  citizenship 
papers  had  been  denied  the  witness.  Ibid. 

Same:  Arguments  and  conduct  of  counsel. 

7.  Remarks  made  by  the  district  attorney  in  the  closing  argument 

to  the  jury  in  a  criminal  prosecution,  in  so  far  as  exceptions 
were  overruled,  are  held  not  to  call  for  reversal  of  the  judg- 
ment.   Schultz  V.  State,  215 

Same:  Necessity,  requisites,  and  sufficiency  of  instructions.  See 
Bastakds,  1,  3.  CoNSPiKAcv,  2.  Criminal  Law,  6.  Homicide, 
5-12. 

8.  In  a  criminal  prosecution  for  bribery  the  court  charged  the  jury 

as  stated  in  the  opinion.  Held,  that  the  instruction  was  calcu- 
lated to  convey  a  wrong  idea  of  the  proper  bearing  of  the  evi- 
dence and  was  prejudicial  to  the  defendant    Schultz  v.  State, 

215 

Same:  Requests  for  instructions. 

9.  In  a  criminal  prosecution  it  is  not  error  to  refuse  a  requested 

instruction  on  the  presumption  of  innocence,  stated  in  the  opin- 
ion, where  the  court  gives  full  and  accurate  Instructions  on 
that  question.    Schultz  v.  State,  215 
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Cboss-oomplvint.    See  Municipai.  Corporationb,  &    Pleading,  4. 
CuMTiLATivi  Penalties.    See  Railroads,  7, 
Custom  and  Usage.    See  Electricity,  6. 

DAMAGES. 

Nature  and  grounds.  See  Co-tenants,  3-6.  Executors  ani>  Admin- 
istrators, 2-6.  Nbolioence,  1-4.  Trial,  34.  Waters  and 
Watercourses. 

1.  Defendant,  manufacturer  of  soda  water,  purchased  bottles  from 

plaintiff  and,  after  use  in  his  business,  found  the  bottles  were 
undersized.    On  the  evidence,  stated  in  the  opinion,  held: 

(1)  Defendant's  conduct  tended  to  show  reasonable  diligence, 
and  precluded  an  inference  of  acceptance  or  waiver  of  damages. 

(2)  The  abandonment  of  business  by  defendant  was  within 
the  natural  and  probable  results  of  plaintiff's  default  North 
Baltimore  B.  G.  Co.  v.  Altpeter,  112 

Measure  of  damages.    See  Executors  and  Administrators,  2,  3,  5. 
Same:  Nominal  damages.    See  Covenants,  3-6. 
Excessive  damages.    See  Electricity,  7.    Trial.  41. 

2.  In  an  action  by  a  minor  for  injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  while  the  evi- 
dence failed  to  show  with  certainty  any  serious  permanent  in- 
Jury,  the  court  upon  the  whole  evidence  was  unable  to  say  that 
$3,266.66,  the  damages  assessed  by  the  jury,  were  excessive. 
Schultz  V.  La  Crosse  City  R.  Co.  420 

Mitigation  of  damages.    See  Libel  and  Slander,  7. 

Death.    See  Master  and  Servant,  12-15. 

Debtor  and  Creditor.  See  Chattel  Mortgages.  Corporations, 
2-4.  Executors  and  Administrators,  2-6.  Fraudulent  Con- 
veyances. Garnishment.  Guaranty.  Judgments.  Sheriffs. 
Trover  and  Conversion,  1,  2,  8,  9,  17,  18. 

Declarations.  See  Conspiracy,  3.  Criminal  Law,  4.  Evidence,  2. 
Gaming,  5,  7.    Insurance,  10. 

DEEDS. 

Requisites  and  validity:  Delivery.  See  Fraudulent  Conveyances, 
1-14,  17-22. 

1.  In  an  action  of  ejectment  in  which  plaintiff  claimed  title  as  heir 

of  his  deceased  wife,  possession  of  a  deed  of  the  premises  in 
queetion  by  the  wife  at  the  time  of  her  death,  in  the  absence 
of  any  other  evidence,  raises  a  presumption  that  It  was  de- 
livered to  her  to  take  effect  according  to  its  import  at  the  time 
of  its  execution;  and  the  fact,  if  it  be  a  fact,  that  the  instru- 
ment was  not  delivered  until  some  years  after  its  date  raises 
a  presumption  that  it  was  intended  to  take  effect  when  so  de- 
livered.   Chase  v.  Woodruff,  555 

2.  In  an  action  of  ejectment  plaintiff  claimed  title  as  heir  of  his 

deceased  wife,  her  title  resting  upon  a  deed  from  her  father 
which  had  been  in  her  possession  for  many  years  prior  to  her 
death.  Held,  that  the  evidence  necessary  to  rebut  the  prima 
facie  effect  of  such  possession  must  be  clear  and  satisfactory, 
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but  that  evidence  short  of  establishing  absolute  nondelivery 
beyond  all  reasonable  controversy  was  sufficient  to  raifle  a  jury 
question.  Ibid, 

8.  In  such  case,  upon  the  evidence,  stated  in  the  opinion,  it  was 
held  that  the  issues  involved  should  have  been  submitted  to  the 
jury.  Ibid. 

Covenants,    See  Ck)VE:7Ai7TS.    Mobtgaoes,  2. 
Conditions  and  restrictions:  Conditions  subsequent, 

4.  Under  a  convesrance  of  land  containing  a  condition  subsequent 

there  can  be  no  withholding  of  the  premises  until  the  plaintiff 
has  elected  to  take  advantage  of  a  breach  of  the  condition  and 
60  notified  the  grantee,  either  by  demand  of  possession  or  some 
other  act  equivalent  to  a  re-entry  for  condition  broken.  Until 
that  is  done  no  right  of  action  to  recover  possession  of  the 
premises  exists.    Mash  v.  Bloom,  64^ 

5.  A  person  entitled  to  an  estate  on  breach  of  a  condition  subse- 

quent may  decline  to  take  advantage  of  the  failure  to  perform, 
in  which  event  the  estate  is  not  defeated,  because  the  mere  fail- 
ure to  perform  a  condition  subsequent  does  not  divest  the  esk 
tate.  Ibid, 

6.  Where  plaintiff's  right  to  lands  depends  on  a  breach  of  a  condi- 

tion subsequent,  the  provisions  of  sec.  3079,  Stats.  (1898),  gov- 
erning actions  of  ejectment,  do  not  obviate  the  necessity  of 
showing  that  a  right  of  possession  under  such  breach,  and  a 
revesting  of  the  former  title  by  re-entry  or  its  equivalent,  was 
vested  in  the  plaintiff  when  the  action  was  commenced.    Ibid. 

7.  Revesting  of  title  upon  the  breach  of  a  condition  subsequent  does 

not  require  an  actual  re-entry  on  the  land,  but  does  require  at 
least  a  rescission  of  the  deed  by  the  grantor  and  an  assertion 
in  some  form  by  him  of  his  purpose  to  repossess  himself  of  his 
former  estate,  notice  thereof  to  the  grantee,  and  demand  of  pos- 
session or  its  equivalent.  Ibid. 
[SiEBECKEB  and  TiMiJK,  J  J.,  dissenting,  are  of  the  opinion 
that,  for  breach  of  a  condition  subsequent,  the  bringing  of  an 
action  of  ejectment  to  recover  possession  stands  in  lieu  of  act- 
ual entry  and  demand  for  possession,  and  hence  that  the  facts 
alleged  in  the  complaint  were  sufficient  to  entitle  plaintiff  to 
maintain  her  action.] 

Defect  of  Parties.    See  Specific  Pebformance. 

Definitions.    See  Words  ai?d  Phrases. 

Delivfry.  See  Deeds,  1-3.  Evidence,  2.  Fraudulent  Comncr- 
A2JCE8,  7,  8.    Gaming.    Trover  and  Conversion,  8,  9,  17,  18. 

Demand.    See  Trover  and  Conversion,  10,  14. 

Demurrer.  See  Appeal,  18.  E.tectment,  2.  Indictment  and  In- 
formation, 3.  Justices'  Courts,  4,  6.  Libel  and  Slander, 
7,  8.  Officers,  3-5.  Pleading,  2,  7-9.  Specific  Perform- 
ance. 

Depositions.    See  Appeal,  1.    Discovert, 

Depot  Grounds.    See  Appeal,  5.    Railroads,  8-16.    Trial^  26,  27. 

DESCENT  AND  DISTRIBUTION. 

1.  Uncontroverted  evidence  that  a  husband  was  the  sole  heir  of  his 
deceased  wife  proves  his  succession  to  whatever  title  she  had 
to  lands  standing  in  her  name.    Chase  v.  Woodruff,  556 
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2.  The  primary  right  of  succession  is  by  the  law  of  inheritance, 

and  hence,  where  uncontroverted  evidence  showed  that  plaint- 
iff was  the  sole  heir  of  his  deceased  wife,  he  is  entitled  to  rest 
on  the  legal  presumption  of  intestacy  until  rebutted  by  evi- 
dence. Ibid. 

3.  In  such  case  the  husband  is  not  called  upon  to  show  negatively 

that  the  wife  did  not  die  testate.  IMd, 

Devisees.    See  Wills,  9-20. 

Diligence.    See  Damages,  1. 

DiBECTioN  OF  Verdict.  See  Highways,  5.  Jitdgments,  23.  Lim- 
itation OF  Actions,  3.  Masteb  and  Servant,  1,  9.  Negli- 
gence, 5. 

Discharge.    See  Master  and  Servant,  4. 

Discontinuance  of  action.  See  Action.  Appeal,  27.  Appearance, 
3.  Bastards,  1.  Dismissal  and  Nonsuit.  Fraudulent  Con- 
veyances, 9.  Highways,  5.  Justices*  Courts,  3,  4.  Master 
AND  Servant,  1.    Mortgages,  2.    Pleading,  9.    Schools,  2,  3. 

DISCOVERY. 
See  Appeal,  1.    Constitutional  Law,  2. 

1.  Under  sec.  4096,  Statfl.  (1898),  as  amended  by  ch.  244,  Laws  of 
.  1901,  the  former  employee  specified  is  a  former  employee  of  a 

corporation  and  not  of  an  individual.  Phipps  v.  Wis.  Cent.  R. 
Co.  153 

2.  Sec.  4096,  Stats.  (1898),  contemplates  primarily  but  one  examina- 

tion of  a  party  after  issue  Joined  unless  upon  leave  of  the  court, 
granted  upon  notice  and  cause  shown.  Ihid. 

3.  In  proceedings  under  sec.  4096,  Stats.  (1898),  the  right  of  a  party 

(a  corporation)  to  appeal  from  orders  requiring  Its  employee 
to  submit  to  examination,  and  refusing  to  restrain  the  taking 
of  the  deposition,  is  not  affected  by  the  right  of  the  moving 
party  to  take  such  deposition  under  sec.  4101,  Stats.  (1898). 

Ibid, 

Discretion.  See  Conspiracy,  3.  Criminal  Law,  5.  Dismissal  and 
Nonsuit,  2.  Executors  and  Administrators,  7-11.  Judg- 
ment, 3,  4,  6.    Pleading,  11.    Trial,  17,  38. 

Discrimination.    See  Constitutional  Law,  1.    Insurance,  11. 

DISMISSAL  AND  NONSUIT. 

See  Action.  Appeal,  27.  Appearance,  3.  Bastards,  1.  Fraudu- 
lent Conveyances,  9.  Highways,  5.  Justices*  Courts,  3,  4. 
Master  and  Servant,  1.  Mortgages,  2.  Pleading,  9. 
Schools,  2,  3. 

Voluntary. 

1.  A  plaintiff  has  no  such  complete  control  over  his  action  as  en- 

titles him  to  discontinue  it  at  will  without  leave  of  the  court 
School  District  v.  CHfcom,  465 

2.  Where  a  plaintiff  attempts  to  discontinue  his  action  the  court  may 

in  its  discretion  deny  the  application,  if  the  rights  of  the  defend- 
ant or  third  parties  or  the  public  will  be  substantially  preju- 
diced by  such  discontinuance.  Ihid 
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DisTRiBtJTioiT.    See  Wills,  12-22. 
Ditches.    See  Waters  and  Watercoubses. 
Divorce.    See  Homestead,  2,  3.    Judgment,  11-13. 
Docketing  of  judgments.    See  Fraudulent- Conveyances,  2. 
Drains.    See  Waters  and  Watercourses,  7,  8. 
Due  Process  op  Law.    See  Habeas  Corpus. 
Earnings.    See  Fraudulent  Conveyances,  14. 
Basements.    See  Waters  and  Watercourses,  7,  8. 

EJECTMENT. 

Right  of  action.    See  Equity,  2.    Landlord  and  Tenant,  7. 
Pleading. 

1.  The  statutory  requirements  for  a  complaint  in  ejectment  must 

be  strictly  complied  with.    Mash  v.  Bloom,  646 

2.  A  complaint  in  ejectment  which  not  only  falls  to  allege  the 

plaintiff's  estate  or  Interest  in  the  premises  or  that  plaintiif  is 
entitled  to  their  possession,  but  which  negatives  a  right  to  re- 
cover at  the  time  of  the  commencement  of  the  action  by  alleg- 
ing a  conveyance  of  the  property  to  the  defendant  on  condition 
subsequent,  and  falls  to  allege  any  action  evincing  a  purpose 
on  plaintiff's  part  to  revest  herself  of  her  former  estate  because 
of  forfeiture  on  account  of  condition  broken,  is  demurrable. 

Ibid. 

Evidence,    See  Deeds,  1-3,  6,  7. 

ELECTION  OF  REMEDIES- 

See  Deeds,  4-7.    Landlord  and  Tekant.    Trover  and  Conver- 
sion, 2. 

1.  One  having  a  right  of  choice  between  two  inconsistent  positions 

who  exercises  that  choice  is  finally  concluded  and  confined  to 
the  rights  and  remedies  appropriate  to  the  position  so  chosen 
and  excluded  from  those  consistent  only  with  the  repudiated 
one,  and,  since  such  choice  is  merely  mental,  any  unambiguous 
act  consistent  with  one  and  inconsistent  with  the  other  of  the 
elective  positions  will  be  deemed  conclusive  evidence  of  such 
election.    Fox  v.  Wilkinson,  337 

2.  When  an  article  delivered  in  attempted  satisfaction  of  a  contract 

of  or  for  sale  is  upon  reasonable  inspection  ascertained  to  vary 
from  the  requirements  of  such  contract,  the  recipient  becomes 
vested  with  a  choice:  (1)  He  may  repudiate  it  entirely  as  not 
being  that  which  he  purchased,  or  (2)  he  may  accept  it  either 
as  satisfying  the  contract  completely,  or,  under  some  circum- 
stances, as  satisfying  it  only  partially,  and  recoup  its  insuflt- 
ciency  or  defect  against  the  purchase  price,  or  recover  damages 
therefor.  Ibid. 

3.  In  such  case,  if  after  ascertaining  defects  the  purchaser  exer- 

cises dominion  and  avails  himself  of  benefits  to  which  he  could 
be  entitled  only  as  owner,  he  so  declares  his  election  to  become 
such  that  he  cannot  afterwards  deny  the  obligations  of  such 
position,  or  claim  the  immunities  which  would  have  refiulted 
upon  a  rescission.  ibid. 
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4.  When  a  purchaser  has  the  right  to  subject  an  article  to  trial, 
the  mere  use  of  it  is  ambiguous,  but  when  the  test  is  complete 
so  that  the  purchaser  has  to  his  satisfaction  ascertaVned  all 
that  trial  can  teach  him  and  determined  that  the  article  does 
not  satisfy  the  contract,  the  element  of  ambiguity  is  eliminated 
in  the  construction  of  any  subsequent  acts  of  dominion  or  use. 
After  that  any  unnecessary  application  of  the  article  to  his  ad- 
vantage and  benefit  is  consistent  only  with  a  decision  to  her 
come  or  continue  owner.  IMd. 

5:  Plaintiffs  purchased  from  defendants  a  traction  engine  for  $400 
and  an  old  horse  power,  and  had  the  privilege  of  trial.  Plaint- 
iffs' use  of  the  engine,  stated  in  the  opinion,  is  held  to  be  an 
unambiguous  declaration  of  plaintiffs'  election  to  become  own- 
ers of  the  engine.  Ibid. 

6.  Such  election,  having  been  once  exercised,  concluded  and  pre- 
cluded plaintiffs  from  the  inconsistent  course  of  rescission,  and 
hence  they  could  not  maintain  an  action  of  replevin  for  the 
horse  power  which  had  been  delivered  into  defendants'  posses- 
sion. Ibid, 

Bleotions.    See  Officers.    Towns. 

ELECTRICITY. 

Injuries  to  servants, 

1.  Plaintiff,  while  working  on  the  roof  of  a  building,  was  injured  by 

a  current  of  electricity  from  defendant's  wires,  one  of  which 
was5  a  neutral  wire  and  the  other  a  phase  wire.  Under  the  evi- 
dence, stated  in  the  opinion,  it  was  held  error  to  submit  the 
case  to  the  jury  by  a  special  verdict  and  instructions  in  such 
manner  that  the  jury  were  at  liberty  to  refer  plaintiff's  in- 
juries to  contact  with  either  wire.  Rasmtissen  v.  Wis,  T.,  L.,  H, 
d  P.  Co,  205 

2.  It  is  held  error  to  permit  the  jury  to  find  that  the  insulation  on 

an  electric  wire,  such  as  stated  in  the  opinion,  was  so  old, 
weatherworn,  broken,  and  out  of  repair  as  to  afford  no  pro- 
tection against  the  electric  current  thereon  to  a  person  coming 
In  contact  therewith.  Ibid. 

3.  In  such  case  defendant  should  have  been  permitted  to  show  what 

kind  of  wire  and  insulation  was  in  common  use  in  similar  al- 
ternating current  systems.  Ibid. 

4.  Where  plaintiff  was  injured  by  contact  with  electric  wires,  evi- 

dence as  to  the  correctness  of  a  witness's  report  of  the  manner 
in  which  defendant's  plant  was  operated  on  the  day  tests  were 
made  is  admissible.  Ibid. 

5.  In  an  action  for  the  negligent  killing  of  a  lineman  of  a  telephone 

company  by  contact  with  an  electric  light  span  wire  which  had 
become  slack  and  sagged  to  such  an  extent  that  contact  was 
formed  with  a  feed  wire,  and  the  span  wire  thus  became  heav- 
ily charged  with  electricity  and  dangerous,  held: 

(1)  The  possibility  of  danger  from  the  sagged  wire  was  not 
so  imminent  a^  to  become  one  of  the  hazards  of  deceased's  em- 
ployment. 

(2)  The  evidence  failed  to  establish  as  matter  of  law  that  de- 
ceased ought  to  have  known  or  appreciated  the  danger. 
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(3)  Contact  of  deceased  with  the  span  wire  was  not  an  un- 
necessary and  reckless  act 

(4)  The  question  of  contributory  negligence  was  for  the  jury. 
Leque  v.  Madison  O.  d  E:  Co,  547 

6.  While  eridence  of  a  custom  obriously  dangerous  is  not  admis- 

sible, it  is  not  error  to  admit  eyidence  of  a  general  custom  of 
linemen  to  step  on  and  make  use  of  dead  electric  wires  in 
climbing  poles,  notwithstanding  evidence  of  a  warning  against 
usual  dangers  incident  to  the  employment.  IMd, 

7.  In  an  action  for  the  negligent  killing  of  a  telephone  lineman, 

under  the  eridence,  stated  in  the  opinion,  a  yerdict  for  |2.500 
was  held  not  excessive.  /bid. 

8.  In  an  action  for  the  negligent  killing  of  a  telephone  lineman,  re- 

quests for  instructions,  and  instructions  given  to  the  jury  on 
the  question  of  warning,  and  also  instructions  given  on  the 
question  of  contributory  negligence,  stated  In  the  opinion,  are 
held  not  to  be  subject  to  criticism.  Ihid. 

Enoboachkent.    See  Highways,  2. 

Entibe  Contracts.    See  Contracts. 

EiTTRT.    See  Deeds,  4-7. 

Equal  Protection  of  Law.    See  Constitutionai,  Law. 

Equitablx  Conversion.    See  Executors  and  Administrators,  1. 

EQUITY. 

JfwrUdiction.    See  Fraudulent  Conveyat^ces.    Judgment,  6,  7,  18, 
19.    Municipal  Corporations.    Vendor  and  Purchaser,  6-10. 

Same:  How  invoked. 

1.  The  only  proper  method  of  invoking  the  general  equity  power  of 

the  circuit  court  in  the  absence  of  any  statutory  authorization 

Is  by  action.    Potter  v.  Frohhach, 
Same:  Remedy  at  law.    See  Insurance,  9. 
8am£:  Multiplicity  of  suits. 

2.  In  an  action  in  equity  it  was  alleged  in  the  complaint  that  there 

were  pending,  at  issue  and  undetermined,  eighty-four  several 
actions  in  ejectment  against  the  several  named  defendants,  all 
brought  by  the  present  plaintiff,  allegations  of  combination  of 
defendants,  expense  to  plaintifE,  and  that  the  determination  of 
the  possession  of  one,  M.  would  settle  the  title  and  rights  of  all 
the  defendants,  and  other  allegations  stated  in  the  opinion. 
Seld: 

(1)  The  questions  of  law  and  fact  involved  and  the  com- 
munity of  interest  alleged  were  not  such  as  gave  equity  juris- 
diction to  determine  in  one  suit  the  rights  of  all  of  the  de- 
fendants and  avoid  a  multiplicity  of  suits. 

(2)  The  complaint  showed  separate  and  distinct  subject  mat- 
ters. 

(3)  The  subject  matter  of  each  ejectment  action  was  not  evi- 
dence or  any  item  of  evidence  by  which  the  defendant  attempted 
to  prove  his  title,  but  only  evidence  of  the  particular  tract  of 
land  claimed  and  the  distinct  tort  by  which  it  was  claimed  he 
wrongfully  withheld  it. 
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(4)  The  subject  matter  of  each  ejectment  action  must  be  de- 
termined from  the  pleadings  in  that  action. 

(5)  Upon  the  facts  set  up  In  the  complaint  equity  ought  not 
to  take  jurisdiction.    Illinois  Steel  Co.  v.  Schroeder,  561 

3.  A  multiplicity  of  suits  does  not  mean  a  multitude  of  suits.  That 
term  does  not  apply  merely  because  each  of  several  parties 
jointly  and  severally  liable  may  be  independently  sued,  but  ap- 
plies where  one  party  may  be  sued  several  times  in  relation  to 
the  same  subject  matter  in  its  entirety,  or  in  respect  to  some 
element  or  elements  thereof.  Ibid. 

ijaches.  See  Judgment,  17.  Insurance,  9.  Municipal  Corpora- 
tions, 4.  Specifio  Performance,  3.  Vendor  and  Purchaser, 
10. 

Belief  against  judgments:  Bill  of  review.    See  Judgment,  18,  19. 

Dismissal  hefore  hearing.     See  Action. 

ESTOPPEL. 

"See  Election  of  Remedies.  Franchises,  2.  Fraudulent  Convey- 
ances, 10,  11.  Insurance,  9-12.  Mortgages,  3.  Municipal 
Corporations,  3,  4.    Waiver. 

Where  plaintiff,  having  brought  three  actions  against  the  same 
defendant,  two  in  justice's  court  and  one  in  the  circuit  court, 
obtained  judgment  in  all  and  afterwards,  the  justice  court  ac- 
tions having  been  appealed,  consented  to  an  order  consolidat- 
ing all  three  actions  for  trial  in  the  appellate  court,  under  the 
facts,  stated  in  the  opinion,  it  Is  held  that  there  was  no  waiver 
of  plaintiffs  right  to  the  circuit  court  judgment  or  estoppel 
against  asserting  rights  thereunder.  North  Baltimore  B.  Q.  Co. 
V.  Altpeter,  112 

Eviction.    See  Covenants,  1,  4,  5. 

EVIDENCE. 

Presumptions.  See  Cigarette,  1.  Contracts,  4.  Deeds,  1.  De- 
scent AND  Distribution,  1,  2.  Insurance,  11.  Judgment,  10. 
Payment,  2.  Statutes,  5.  Trover  and  Conversion,  18. 
Wills,  10,  21. 

Burden  of  proof.  See  Fraudulent  Conveyances,  11.  Judgment, 
22.    Payment,  1.    Trial,  24,  32,  36. 

Relevancy,  materiality,  and  competency  in  general.  See  Assault 
AND  Batteby,  1,  6.  Bastabds,  2,  6-8.  Gaming,  5-8.  Insur- 
ance, 2,  3.    Master  and  Servant,  3,  4. 

Same:  Res  gestm.    See  Homicide,  2. 

Same:  Circumstantial  evidence.    See  Homicide,  12. 

Same:  Reputation.    See  Criminal  Law,  3,  4. 

Same:  Representations.    See  Fraudulent  Conveyances,  10. 

Same.'J^rima  facie  proof.  See  Conspiracy,  2,  3,  5,  6.  Judgment,  22. 
Sheriffs,  1-3. 

Best  and  secondary  evidence.    See  Trial,  2. 
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Admissions.     See   Assault   and   Batteby,    5,   6.     Homicjide,   1-4^ 
Sheriffs,  1. 

1.  While  evidence  of  statements  or  admissions  by  a  party,  made  in 

casual  conversations  and  to  disinterested  persons,  is  very  weak 
testimony,  yet,  where  the  admission  is  deliberately  made  and 
precisely  identified,  the  evidence  it  affords  ifl  of  the  most  satis- 
factory nature.    Bcheer  v,  Ulrich,  311 

Declarations.    See  Conspibact,  3.    Csihinal  Law,  4.    Gaming,  5,  7. 

iNSl'BANCE,   10. 

2.  Declarations  of  a  grantor  in  a  deed,  that  he  delivered  it  to  the 

grantee  for  safe-keeping,  made  after  the  deed  had  passed  into- 
the  possession  of  the  grantee,  are  self-serving  and  not  admissi- 
ble to  defeat  the  deed.    CJiase  v.  Woodruff,  55& 

Hearsay.    See  Appeal,  26. 

Opinion  evidence:  Conclusions  and  opinions  of  witnesses. 

3.  On  the  trial  of  a  garnishment  action  by  the  court,  under  the  facts, 

stated  in  the  opinion,  it  was  not  error,  against  objection,  to 
permit  the  garnishee  to  answer  a  question:  "We  don't  want  it 
exact,  but  we  want  your  opinion,  your  judgment  on  the  mat- 
ter." The  answer  was  neither  opinion  evidence  nor  "guess- 
work."   Berge  v.  Kittleson,  664 

Same:  Subjects  of  expert  testimony. 

4.  The  scope  of  expert  evidence  is  not  restricted  to  matters  of 

science,  art,  or  skill,  but  extends  to  any  subject  in  respect  to 
which  one  may  derive  by  experience  special  and  peculiar  knowl- 
edge.   Zarnik  v.  O,  Reiss  Coal  Co.  290- 

5.  Opinion  evidence  may  properly  be  given  as  to  the  very  point  the 

jury  are  to  decide,  when  such  point  is  within  the  field  of  expert 
evidence,  and  the  question  is  based  upon  undisputed  facts  or  as- 
sumed facts  warranted  by  the  record.  Ibid. 

6.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de> 

fective  car,  answers  to  questions,  stated  in  the  opinion,  are  held 
not  to  have  invaded  the  province  of  the  jury.  Ibid. 

7.  Admission  of  the  opinion  of  a  witness  as  to  the  reasonable  value 

of  goods  alleged  to  have  been  converted  is  not  error,  where  the 

'       witness  had  testified  to  some  degree  of  familiarity  with  such 

values  and  to  a  knowledge  of  the  goods.  Seivert  v.  Oalvin,    391 

8.  Matters  involved  in  questions  of  opinion  evidence  rejected  by 

the  court  are  held  to  have  been  either  within  the  common 
knowledge  of  the  jurors  or  of  such  remote  bearing  on  the  issues 
litigated  that  their  exclusion  did  not  operate  to  the  prejudice 
of  appellant.    Oallaway  v.  Massee,  638 

Weight  and  sufficiency.  See  Adverse  Possession.  Bastaeds,  7,  8. 
Boundaries,  3.  Conspikaoy.  Deeds,  2,  3.  Descent  and  Dis- 
tribution, 1,  2.  Election  of  Remedies,  1.  Equity,  2.  Evi- 
dence, 1,  2.  Executors  and  Administrators,  3,  5,  6.  Fbadi>- 
ulent  Conveyances,  1,  10,  11,  20.  Qaminq.  Garnishment, 
2,  3.  INSUBANCE,  4,  7,  8.  Judgment,  16,  21-23.  Master  and 
Servant,  4-6,  16,  17.  Negligence.  Payment,  2.  RAiutOAD8» 
12.  Sheriffs.  Trial,  33,  41.  Trover  and  Conversion,  8,  9. 
Vendor  and  Purchasek.  7,  10.  Waters  and  WATERcouBSsa^. 
3,4. 
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BxcEPTiOKt.    See  Appeal,  5,  6. 

Excessive  Dascages.    See  Damages,  2.    Electricitt,  7. 

BxcRssiYB  Vebdiot.    See  Tbial,  41. 

EXECUTIONS. 
Property  subject  to  execution:  Exemptions:  Selection.    See  Hom- 

BTEAD. 

Where  personal  property  consisting,  among  other  items,  of  twenty- 
seven  hogs  and  seven  cows  is  tranfiferred  in  fraud  of  creditors 
by  indivisible  or  unapportionable  act  or  instrument  of  transfer, 
ten  hogs  and  two  cows  only  being  specifically  exempt,  there 
must  be  selection  on  the  part  of  the  debtor,  or  some  person  au- 
thorized by  him,  in  order  to  preserve  the  exemptions  and  prop- 
erly separate  the  proceeds  or  value  of  the  animals  identified 
as  exempt  from  the  proceeds  or  value  of  the  animals  not  ex- 
empt   Berge  v,  Kittleson,  664 

Issuance.    See  Fbaudulekt  Convetajtces,  18.    Judgment,  2. 

Lien,     See  Fraudulent  Conveyances,  2-5,   17.     Vendob  and  Pue- 

CHASER,  1,  2,  5. 

Bales:  Title  and  right  of  purchaser.    See  Homestead,  4. 

EXECUTORS  AND  ADMINISTRATORS 

Administration  in  general.    See  Wills. 

Assets:  Collection  and  management  of  estate.  See  Fraudulent  Cow- 
VEYANCES,  9,  15,  16.    Trusts  and  Trustees.    Wills,  12-18. 

1.  Testator,  whose  estate  was  largely  comprised  of  farm  lands,  di- 

rected that  "all"  his  property  should  be  "put  on  interest;"  that 
"the  interest"  of  his  property  should  "be  paid  annually,"  and 
that  "the  principal"  should  "go"  as  stated  in  the  opinion. 
Held,  that  the  testator's  intention  was  that  the  one  appointed 
by  the  court  to  administer  the  estate  should  convert  the  same 
into  money,  put  the  available  funds  out  at  interest,  and  act  as 
truBtee  in  the  complete  execution  of  the  will.    Benner  v.  Mauer, 

325 

Alloioance  of  claims:  Liability  of  estate.  See  Judgment,  16,  17. 
Mortgages,  1.    Sales,  1. 

2.  ^Hiere  a  claim  against  a  decedent's  estate  is  based  on  services 

performed  at  the  special  instance  and  request  of  the  deceased 
and  with  his  knowledge,  and  alleges  the  value  of  such  services, 
it  is  a  good  claim  on  quantum  meruit.  In  re  Estate  of  Happel- 
Bossi:  Baehr  v.  Buell,  119 

3.  On  such  claim  the  claimant  makes  out  a  prima  facie  case  by 

proof  of  performance  of  the  services  and  their  value.  Ibid. 

4.  Upon  a  claim  quantum  meruit  for  services  against  the  estate  of 

a  decedent  the  claimant  may  testify  as  to  the  performance  of 
the  services  and  their  value,  since  no  transaction  personally 
with  the  deceased,  within  the  meaning  of  sec.  4069,  Stats. 
(1898).  is  involved.  Ibid. 

6.  Where  a  claim  quantum  meruit  for  services  against  the  estate 
of  a  decedent  is  supported  as  to  performance  and  value  by  both 
the  testimony  of  claimant  and  others,  findings  in  claimgint's 
favor  are  held  supported  by  competent  evidence.  Ibid. 

Vol.  133  —  45 
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6.  Where  a  party  performing  services  was  to  receive  such  remunen- 

tion  as  the  other  party  might  deem  reasonable,  and  such  other 
party  died  without  having  determined  their  value,  the  claimant 
is  entitled  to  recover  from  the  estate  the  reasonable  value  of 
such  services.  Ihid. 

Jnvestmenta. 

7.  A  testator  by  his  will  gave  his  executors  and  trustees  power  and 

authority  as  to  investments  as  stated  in  the  opinion.  Held, 
that  the  testator,  by  the  language  used,  intended  that  the 
executors  in  exercising  their  Judgment  should  exercise  it  as 
trustees  bound  to  secure  a  safe,  and  not  a  hazardous,  Investr 
ment  and  within  the  jurisdiction  of  our  courts  and  not  in  a 
foreign  land.    Pahst  v.  Ooodrich,  43 

8.  Powers  of  Investment  given  executors  and  trusfees  under  a  will 

must  be  held  to  give  them  a  reasonable  and  not  an  arbitrary 
discretion,  and  imply  a  duty  to  execute  the  trust  in  accordance 
with  existing  laws  governing  trustees  in  the  execution  of  their 
trust.  Ibid. 

9.  Under  power  to  make  investments  trustees  are  bound  to  act  In 

good  faith  and  exercise  a  sound  Judgment  and  prudent  discre- 
tion, and  are  bound  to  look  to  the  interests  of  the  remainder- 
man as  well  as  those  of  the  life  tenant,  and  place  the  trust 
estate  in  no  hazardous  position.  Ihid, 

10.  While  the  general  rule  that  investment  of  trust  estates  should 

be  made  within  the  court's  Jurisdiction  is  subject  to  exception, 
yet  executors  have  no  power  to  invest  trust  funds  beyond  the 
Jurisdiction  of  the  court  in  the  absence  of  express  authority 
to  do  so.  Ibid, 

11.  Except  as  modified  by  statute  (ch.  317,  Laws  of  1903)  the  su- 

preme court  has  followed  the  rule  that  a  trustee  can  only  pro- 
tect himself  against  risk  by  investing  trust  funds  in  real  estate 
and  government  securitlee  or  in  a  fund  approved  by  the  court 

Ibid. 
Actions,    See  Frattdulent  CoimiYANCES,  9-11,  15,  16.    Mortgaqes* 
1,  2.    Trovkb  Ain>  CoNVEBSioN,  3-6,  11-13. 

Distribution  of  assets.    See  Coubts,  3,  4.    Wills,  12-22. 

BxECUTOBY  Contracts.    See  Vendor  and  Purchaser,  1,  2. 

Exemptions.    See  Executions.    Hoaieptead. 

ExPEBT  Testimont.    Sco  Evidence,  3-8. 

Express  Companies.    See  Negligence,  1-3. 

Fences.    See  Railroads,  2-6. 

Filing.    See  Chattel  Mortgages,  3,  4. 

Findings.    See  Appeal,  13-16.    Execc^tors  and  Administbators,  5. 

Fraudulent  Conveyances,  1.    Garnishment.  2.    Insurance,  7. 

Master  and  Sebvant,  1,  2.    Triai^  45.    Waters  and  Wateb- 

COURSES,  3. 

Fire  Insurance.    See  Insurance,  1-8. 

Fires.    See  Negligence,  6. 

Foreclosure.    See  Mortgages. 

Foreign  Corporations.    See  Corporations,  5.    Infants,  3, 

Foreign  Judgments.    See  Judgment,  23. 
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Foreign  Laws.    See  Appeai.,  9. 

PoBEMAH.    See  Master  and  Sebvant,  2-5.    Trial,  22-25,  42. 

Fornication.    See  Bastards,  3,  5,  7,  8. 

FRANCHISES. 

1.  Construing  an  ordinance  of  a  municipal  corporation,  stated  In 

the  opinion,  held: 

(1)  The  ordinance  attempted  to  grant  the  right  to  exercise 
privileges,  franchises,  and  public  functions  and  to  deal  with 
powers  wholly  outside  the  city's  field  of  police  regulation. 

(2)  The  provisions  of  the  ordinance  transgressed  the  power 
committed  to  the  city  to  regulate  the  manner  in  which  a  tele- 
phone company  might  use  and  occupy  the  city  streets  and  other 
public  places. 

(3)  The  ordinance  was  an  exercise  by  the  city  of  legislative 
functions  not  delegated  to  it,  which  rendered  it  void  and  in- 
effectual. 

(4)  The  rights  and  privileges  attempted  to  be  conferred  per- 
tain to  a  class  of  powers  which  are  public  in  their  nature  and 
which  do  not  belong  of  common  right  to  persons  generally,  are 
such  as  can  only  be  exercised  under  authority  from  the  state, 
and  which  when  so  granted  constitute  property,  the  title  to 
which  is  in  the  grantee.  State  ex  rel.  Smythe  v,  Milwaukee  Ind. 
Tel,  Co,  588 

2.  A  written  acceptance  by  defendant  of  such  ordinance  is  held  to 

constitute  an  exercise  of  the  franchises  so  attempted  to  be  con- 
ferred, operates  in  law  to  place  defendant  in  the  position  of 
actually  exercising  such  rights  and  powers,  and  estops  it  to 
deny  such  exercise.  Ibid, 

3.  In  such  case  a  complaint  alleging  such  ordinance  and  such  ac- 

ceptance states  facts  sufficient  to  charge  the  defendant  with 
having  usurped  and  unlawfully  exercised  the  powers,  fran- 
chises, and  public  functions  of  the  state,  and  hence,  under 
sec.  34R6,  Stats.  (1898),  the  remedy  of  quo  warranto  is  appro- 
priate to  oust  defendant  from  their  exercise.  Ibid, 

4.  A  corporation  exercising  privileges,  franchises,  and  public  func- 

tions under  an  invalid  municipal  ordinance  attempting  to  con- 
fer such  rights  is  a  "person"  within  the  calls  of  sec.  3466, 
Stats.  (1898),  authorizing  judgment  of  ouster  against  any  pei^ 
son  exercising  a  franchise  without  warrant  in  the  law.       Ibid. 

5.  In  an  action  of  quo  warranto  to  oust  a  corporation  from  the  ex- 

ercise of  privileges,  franchises,  and  public  functions  under  an 
invalid  municipal  ordinance  attempting  to  confer  such  rights, 
the  right  of  relator  to  Institute  the  action  sufficiently  appeared 
from  the  allegations  of  the  complaint,  stated  in  the  opinion. 

Ibid. 
Fraud.    See  Chattel  Mortgages,  2,  4.    Fraudui^ent  Conveyances. 
Garnishment,  2,  3.    Insurance,  9.    Judgment,  11-18.    Trover 
AND  Conversion,  3. 

FRAUDS,  STATUTE  OF. 

Promises  to  ansicer  for  the  debt,  default,  or  miscarriage  of  another. 

See  Infants,  2.    Sales,  2. 
1.  A  letter  requesting  a  bank  to  "let"  defendant's  son,  "manager  for 
the  G.  L.  S.  Co.,  make  overdrafts"  on  the  bank  "to  the  amount 
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of  $800  to  buy  live  stock  with,"  sufficiently  expresses  the  con- 
sideration to  satisfy  the  calls  of  subd.  2,  sec.  2307,  Stats.  (1898). 
Miami  County  Nat,  Bank  v.  Goldberg,  175 

2.  In  such  case  the  undertaking  of  defendant  was  held  to  be  predi- 
cated upon  and  collateral  to  the  liability  to  be  incurred  by  sub- 
sequent advances  to  be  made  by  the  plaintiff,  and  to  guarantee 
their  repayment.  JtwL 

FRAUDULENT  CONVEYANCES. 

Transfers  and  transactions  invalid.  See  Executions.  GABNismrEsr, 
2,  3.  Troyeu  and  Conversion,  8,  9,  17,  18.  Vendor  and  Pub- 
CHABER,  1-5. 

Same:  Grant  to  third  person,  consideration  paid  by  debtor. 

1.  Findings  as  to  a  debtor's  fraudulent  intent  in  procuring  convey- 

ance of  described  real  estate  direct  to  a  third  party  and  that 
party's  participation,  and  that  the  conveyance  was  made  and 
taken  in  secret  trust  for  the  debtor,  are  held  not  to  be  against 
the  clear  preponderance  of  the  evidence.  State  Bank  of  La 
Crosse  v.  Bienfang,  431 

2.  In  case  of  conveyances  falling  under  sec.  2078,  Stats.  (1898),  no 

title,  legal  or  equitable,  vests  in  the  debtor,  and  no  lien  upon 
the  property  can  be  acquired  by  the  docketing  of  judgment  or 
levying  of  attachment  or  execution,  nor  can  any  interest  be 
conveyed  by  an  execution  sale.  Ibid, 

3.  Under  said  sec.  2078  the  debtor  owns  nothing,  but  the  grantee 

holds  the  entire  title  as  a  trustee  in  favor  of  the  creditors  ex- 
isting at  the  time  of  the  conveyance,  and  in  favor  of  all  of  them, 
so  that  none  can  acquire  preference  over  any  other.  JMd. 

4.  Under  said  sec.  2078  the  right  of  such  creditors  is  not  against 

the  land,  but,  at  the  suit  of  all  or  any  one  for  all,  to  charge  the 
grantee  with  a  trust,  and  that  only  to  the  extent  necessary  to 
satisfy  their  just  demands.  Ibid, 

5.  In  an  action  to  subject  real  estate  to  the  Hen  of  his  judgment, 

brought  by  a  judgment  creditor  whose  execution  had  been  re- 
turned unsatisfied,  under  the  findings,  and  more  clearly  the 
evidence,  stated  in  the  opinion,  the  judgment  was  held  wholly 
Irresponsive  to  the  facts  established,  and  erroneous.  IJM. 

6.  In  such  case  the  conclusion  that  the  transaction  whereby  defend- 

ant acquired  title  fell  within  sec.  2078,  Stats.  (1898),  was  not 
averted  by  the  fact  that  before  the  conveyance  the  judgment 
debtor  had  obtained  the  right  to  purchase  in  his  own  name  by  a 
written  agreement  Ibid. 

Same:  Delivery. 

7.  A  mere  constructive  delivery  may  be  sufficient  for  the  purpose 

of  effectuating  a  transfer  of  title  between  seller  and  buyer, 
though  insufficient  to  eliminate  the  question  of  a  fraudulent 
purpose  in  the  transfer.    Seivert  v.  Galvin,  391 

8.  In  explaining  the  word  "presumed"  in  sec.  2310,  Stats.  (1898). 

the  court  instructed  the  jury  as  stated  in  the  opinion.  Held, 
not  prejudicial  where  the  jury  were  told  in  the  very  next  sen- 
tence of  the  instruction  that  they  were  to  be  controlled  by  such 
explanation  only  in  case  they  were  satisfied  that  the  purchase 
was  made  in  good  faith.  Ibid. 
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Same:  Husband  and  wife, 

9.  In  an  action  by  an  administrator  under  sec.  3832,  Stats.  (189^), 
to  set  aside  a  deed  given  by  the  decedent  to  his  wife,  alleged  to 
be  in  fraud  of  creditors,  under  the  evidence,  stated  in  the  opin- 
ion, a  Judgment  dismissing  the  action  is  affirmed.  Sawyer  v. 
Metiers,  350 

10.  In  fluch  case  testimony  that  the  husband,  after  the  conveyance, 

had  represented  that  he  owned  the  land,  such  representations 
not  being  shown  to  have  been  known  to  the  wife  except  in  one 
instance  to  one  not  a  creditor,  which  she  denied  and  wherein 
her  testimony  was  corroborated,  is  held  to  have  established  no 
estoppel  against  her.  Ibid. 

11.  In  such  action  the  burden  of  proof  is  on  the  plaintiff  to  estab- 

lish an  estoppel  against  the  wife,  as  also  to  show  that  the  con- 
veyance was  fraudulent.  Ihid. 

12.  A  husband  may  make  a  valid  gift  to  his  wife  at  a  time  when  he 

is  not  indebted,  if  the  transaction  is  in  good  faith;  and  in  a  con- 
test with  subsequent  creditors  the  wife  is  not  bound  to  show 
that  she  paid  a  valuable  consideration.  Ibid, 

13.  Where  the  husband  is,  at  the  time  of  a  conveyance  to  his  wife, 

free  from  debt  except  to  his  wife,  and  the  conveyance  is  made 
in  payment  of  that  debt  which  is  substantially  equal  to  the 
value  of  the  property  conveyed,  he  has  a  lawful  right  to  prefer 
his  wife  to  creditors  on  subsequently  contracted  debts.       Ibid. 

14.  A  husband,  when  free  from  debt,  has  a  right  to  give  to  his  wife 

her  earnings  which  otherwise  might  belong  to  him,  and  they 
thereupon  become  her  property  to  all  intents  and  purposes. 

Ibid. 

Remedies  of  creditors:  Right  of  action  in  administrator  of  debtor  to 
set  aside  conveyance. 

15.  Language  in  the  opinion  in  Ecklor  v.  Wolcott,  115  Wis.  19,  stated 

in  the  opinion,  is  held  to  have  been  used  inadvertently,  not  nec- 
essary to  the  decision  of  the  case,  and  not  a  correct  statement 
of  the  law.    Sawyer  v.  Metiers,  350 

16.  Where  there  is  a  deficiency  of  assets  an  administrator  may,  un- 

der sec.  3832,  Stats.  (1898),  attack  his  decedent's  transfer  in 
fraud  of  creditors,  for  the  purpose  of  satisfying  claims  allowed 
which  were  not  in  existence  at  the  time  the  conveyance  sought 
to  be  set  aside  was  made.  Ibid. 

Same:  Judgment  and  execution. 

17.  Under  sec.  2320,  Stats.  (1898),  an  execution  when  levied  becomes 

a  lien,  and  a  sale  thereunder  conveys  all  the  Interest  in  the  • 
premises  which  the  debtor  would  have  had  in  the  absence  of 
such  conveyance,  and  hence  the  only  aid  needed  from  a  court 
of  equity  Is  in  removing  the  apparent  cloud  caused  by  the  fraud- 
ulent conveyance.    State  Bank  of  La  Crosse  v.  Bienfang,       431 

Same:  Orant  to  third  person,  consideration  paid  by  debtor. 

18.  In  an  action  by  a  judgment  creditor  to  reach  real  estate  alleged 

to  have  been  conveyed  in  fraud  of  creditors,  the  complaint,  in 
addition  to  other  allegations,  contained  allegations  of  all  the 
facts  necessary  to  establish,  under  sec.  2078,  Stats.  (1898),  a 
trust  in  defendant  B.  in  favor  of  all  creditors  existing  at  the 
date  of  the  conveyance.    Held,  that  the  action  was  one  in  per- 
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sonam  against  B.  (a  resident  of  the  county  of  the  rendition  of 
the  judgment)  to  charge  her  with  a  trust,  and  hence  it  was  not 
necessary,  in  order  to  reach  the  land,  that  execution  issue  to  the 
county  of  its  situs.    State  Bank  of  La  Crosse  v.  Bienfang,      431 

19.  In  such  case,  the  complaint  not  having  been  assailed  for  insuffi- 

ciency except  by  demurrer  ore  tenths,  it  was  sufficient  to  sup- 
port such  equitable  relief  as  might  fairly  result  from  the  facts 
alleged  and  established.  Ibid, 

20.  In  such  case  under  the  facts,  stated  in  the  opinion.  It  was  held 

that  plaintiff  was  entitled  to  a  Judgment  declaring  as  against 
B.  a  trust  in  favor  of  all  creditors  existing  at  the  time  of  the 
conveyance,  including  plaintiff.  Ibid. 

21.  In  such  case  the  court  should  have  proceeded  to  ascertain  who 

those  creditors  were,  based  upon  an  adequately  published  no- 
tice limiting  a  reasonable  time  within  which  they  might  estab- 
lish the  amount  of  their  claims,  and,  as  a  condition  of  being 
allowed  to  share  in  the  fruits  of  the  litigation,  require  each  to 
pay  to  the  plaintiff  his  proportionate  share  of  the  expenses 
which  the  plaintiff  had  reasonably  Incurred  in  uncovering  and 
realizing  the  fund.  Ibid. 

22.  In  such  c^se,  when  the  entire  amount  of  such  debts  has  been 

ascertained,  B.,  by  virtue  of  sec.  2078,  Stats.  (1898),  has  the 
right  to  perform  the  trust  by  paying  them,  and  upon  default 
the  court  should  provide  for  the  sequestration  of  the  land  and 
sale  thereof  by  receiver  or  other  proper  method,  and  apportion 
the  amount  so  realized  among  the  creditors  who  have  become 
parties  to  the  action.  Ibid, 

FRAtTDULENT  REPRESENTATIONS.      See  INSURANCE,  9. 

Future  Creditors.    See  Fraudulent  Conveyances,  9,  12-14. 
Future  Delivery.    See  Gaming. 
Qamrlino  Verdict.    See  Trial,  40. 

GAMING. 

Oaming  contracts  and  transactions. 

1.  Contracts  in  form  for  the  sale  or  purchase  of  commodities,  where 

neither  party  Intends  to  deliver  or  accept  the  property  nomi- 
nally sold,  but  where  it  is  intended  by  both  parties  that  the 
transaction  shall  be  settled  by  the  payment  of  the  difference  in 
prices  according  to  the  rise  and  fall  of  the  market,  are  gambling 
contracts  and  void.    Carson  v.  Milwaukee  Produce  Co.  85 

2.  In  an  action  on  a  contract  for  the  sale  or  purchase  of  commodi- 

ties for  future  delivery,  express  evidence  by  a  party  that  de- 
livery was  Intended  or  was  not  intended  may  be  overborne  by 
inferences  from  facts  and  circumstances.  Ibid. 

3.  An  Intention  to  "settle  by  the  payment  of  differences,"  "betting 

on  future  prices,"  or  "closing  up  without  delivery  by  the  pay- 
ment of  differences,"  Is  equivalent  to  and  means  an  intention 
by  one  who  has  sold  for  future  delivery  to  buy  for  the  same 
delivery,  and  to  offset  the  purchase  against  the  sale  and  receive 
or  pay  the  difference.  Ibid. 

4.  In  an  action  on  a  contract  for  the  sale  or  purchase  on  the  board 

of  trade  through  brokers  of  commodities  for  future  dellvery,^ 
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the  Intention  as  to  actual  delivery  which  is  the  ohject  of  judicial 
investigation  is  the  intention  which  existed  between  both  parties 
to  the  litigation,  and  not  the  intention  which  might  have  ex- 
isted between  the  two  brokers  who  made  the  actual  contract, 
although  such  latter  intention  is  not  wholly  irrelevant       Tbid, 

5.  Such  intention  may  be  established  not  merely  by  the  assertions 

of  the  parties,  but  from  all  the  circumstances  attending  the 
transaction,  and  is  a  question  to  be  determined  by  the  jury,  or 
by  the  court  in  trials  without  a  jury.  Ibid. 

6.  In  an  action  for  the  balance  claimed  to  be  owing  as  the  result  of 

transactions  had  on  a  board  of  trade  by  plaintiffs  as  brokers 
for  defendant,  evidence  stated  in  the  opinion  is  held  relevant 
as  tending  in  some  degree  to  indicate  an  intention  that  no  de- 
livery was  contemplated.  Ihid. 

7.  In  an  action  for  the  balance  claimed  to  be  owing  as  the  result 

of  transactions  had  on  a  board  of  trade  by  plaintiffs  as  brokers 
for  defendant,  the  evidence,  stated  in  the  opinion,  Is  held  suflt 
dent  to  take  the  case  to  the  jury  on  the  question  of  the  inten- 
tion of  both  parties  to  the  transaction,  notwithstanding  the 
direct  testimony  of  plaintiffs  of  their  intention  to  make  actual 
deliveries.  Ibid, 

8.  In  an  action  involving  transactions  had  on  a  board  of  trade  by 

plaintiffs  as  brokers  for  defendant.  It  is  held  that  it  was  not 
inconsistent  with  a  gambling  intention  on  the  part  of  the  plaint- 
iffs and  defendant  that  transactions  on  the  board  of  trade  may 
have  been  perfectly  legitimate  as  between  the  brokers,  the  im- 
mediate parties  to  the  transactions.  Ibid. 

GARNISHMENT. 
Evidence.    See  Evidei^ce,  3. 

1.  On  the  trial  of  a  garnishment  action  by  the  court  It  Is  not  error 

to  sustain  an  objection  to  a  question  asking  the  garnishee  to 
state  what  was  in  his  mind  and  referred  to  by  him  when  he 
made  certain  statements.    Berge  v,  Kittleson,  664 

2.  In  an  action  brought  to  charge  appellant  as  garnishee,  the  evi- 

dence, stated  In  the  opinion,  is  held  to  support  findings  that  the 
principal  defendant,  by  his  transfer  to  the  garnishee,  intended 
to  hinder,  delay,  and  defraud  the  plaintiff,  and  that  the  gar- 
nishee knew  of  that  intent  and  aided  in  carrying  It  out     Ibid. 

3.  In  such  case  the  fact  that  the  garnishee  paid  other  creditors  out 

of  the  proceeds  of  the  transfer  does  not  necessarily,  or  as  mat- 
ter of  law,  negative  intent  to  hinder,  delay,  or  defraud  the 
plaintiff.  Such  fact  is  proper  to  be  considered  in  negation  of 
fraudulent  intent,  but  is  not  conclusive  upon  that  question. 

Ibid. 

OsNERAL  Denial.    See  Assai^lt  and  Battery,  1,  2,  9.  Judgment,  21. 

Gifts.    See  Fraudulent  Conveyances,  12-14. 

Grand  Jurors.    See  Indictment  and  Information,  1,  2. 

GUARANTY. 
Requisites  and  validity.    See  Frauds,  Statute    of.    Intants,  2. 
1.  An  undertaking  of  guaranty  is  primarily  an  offer  and  does  not 
become  a  binding  obligation  until  it  is  accepted  and  notice  of 
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the  ax!ceptance  given  to  the  guarantor.  Such  acceptance  is  not 
shown  by  mere  performance  of  acts  in  reliance  upon  the  offer. 
Miami  County  Nat.  Bank  v.  Ooldherg,  175 

Rights  and  remedies  of  creditors. 
2.  An  action  on  a  contract  of  guaranty  cannot  be  maintained  where 
the  giving  of  notice  of  acceptance  is  denied  in  the  answer,  was 
not  found  by  the  court,  and  there  was  no  evidence  that  the 
notice  was  ever  given.    Miami  Co.  Nat.  Bank  v.  Ooldberg,      175 

Guardian  akd  Ward.    See  Judgmei^t,  16,  17. 

GUARDIANS  AD  LITEM. 
See  Judgme:7t,  16. 

In  an  action  to  construe  a  will  it  was  ordered  that  no  costs  be 
taxed  in  favor  of  an  infant  respondent,  but  under  ch.  267,  Laws 
of  1907  (sec.  4041a.  Stats.),  an  allowance  of  |75  was  made  to 
her  guardian  ad  litem:  and  no  allowance  was  made  to  the 
guardian  ad  litem  of  other  infants,  because  no  claim  had  been 
presented  in  respect  thereto  with  proof  as  to  what  would  be 
reasonable.    Benner  v.  Mauer,  325 

Guesswork.    See  Evidence,  3. 

HABEAS  CORPUS. 
See  Court  Commissioners,  4. 

1.  A  writ  of  habeas  corpus  only  reaches  Jurisdictional  error;    It 

cannot  properly  be  made  to  perform  the  office  of  a  writ  of 
error.    8ervonitz  v.  State,  231 

2.  By  the  common  law  if  the  court  in  any  given  case  has  authority 

under  any  circumstances  to  render  judgment  imprisoning  the 
accused,  the  error  in  reaching  the  one  pronounced  is  judicial, 
remediable  by  writ  of  error;  if  the  court  has  no  such  authority 
the  error  is  jurisdictional,  remediable  by  writ  of  habeas  corpus. 

Ibid. 

3.  In  case  a  judgment  in  any  criminal  action  is  grounded  on  an 

unconstitutional  law  it  has  no  legitimate  basis  and  is  void; 
hence  a  person  imprisoned  thereunder  may  obtain  his  release 
by  writ  of  habeas  corpus.  Ibid. 

4.  So  far  as  habeas  corpus  proceedings  are  proper  in  some  circum- 

stances to  remedy  mere  excess  of  jurisdiction  not  falling  within 
the  strict  copimon-iaw  rule  above  stated,  they  are  referable  to 
statutes.  Ibid. 

5.  The  legislature  may  reasonably  regulate  procedure  in  respect  to 

habeas  corpus,  but  cannot  restrict  the  common-law  use  of  the 
.     remedy;  that  is  preserved  by  the  constitution.  Ibid. 

6.  Within  the  meaning  of  sees.  3408,  3427,  Stats.  (1898),  a  court  has 

no  jurisdiction,  and  so  is  not  competent,  by  its  judgment  to 
give  force  to  an  unconstitutional  law.  Ibid. 

7.  Under  the  rule  that  "the  writ  of  habeas  corpus  does  not  reach 

beyond  the  commitment  when  the  person  is  detained  by  virtue 
of  a  final  order  or  judgment  of  a  court  having  jurisdiction  of 
the  subject  matter  and  the  person,"  no  such  jurisdiction  can 
be  obtained  to  enforce  an  unconstitutional  law.  Ibid, 
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HAWKERS  AND  PEDDLERS. 

1.  The  legislature  may  treat  the  occupation  of  hawker  or  peddler 

by  Itself,  as  regards  exactions  for  police  regulations  and  occu- 
pation taxes.    Bervonitz  v.  State,  231 

2.  Under  the  rule  as  to  classification  for  the  purposes  of  legislation, 

fipecial  as  to  the  class  but  general  as  to  the  members  thereof, 
there  may  be  a  broad  general  class  and  subclassiflcatlon.  The 
Bubclassiflcation  of  hawkers  or  peddlers  according  to  the  par- 
ticular method  adopted  of  reaching  customers,  rendering  one 
class  likely  to  reach  more  than  another  and  to  do  a  correspond- 
ingly greater  amount  of  business  both  as  to  number  of  trans- 
actions and  the  amount  of  money  involved,  is  legitimate,  both 
as  to  police  regulations  and  occupation  taxes.  Ibid. 

Heabsay.    See  Appeal,  26. 

Heibs.  See  Descent  and  DI^TBIBUTIO^.  Specific  Pebfobmanoe, 
1,  2.    Tbial,  4i. 

HIGHWAYS. 

Establishment  by  prescription. 
1,  The  right  to  a  particular  strip  of  land  four  rods  wide  for  a  pub- 
lic highway  may  be  gained  by  twenty  years'  actual  occupancy 
and  use  thereof  as  and  for  a  highway,  laid  out  where  it  does 
not  wholly  coincide  therewith  because  of  mistake  as  to  the  true 
boundaries  of  such  laid-out  way.    State  v.  Lloyd,  468 

12.  Whether  a  landowner  may,  by  twenty  years*  encroachment  upon 
a  four-rod  strip  of  land  condemned  for  a  highway,  acquire  a 
right  to  continue  the  encroachment.  Is  not  involved  in  the  fore- 
going rule,  and  is  not  decided  in  this  case.]  Ibid. 

8.  The  principle  that  twenty  years'  occupancy  of  land  as  an  owner 
might  do,  whether  in  good  faith  or  bad  faith,  whether  with 
knowledge  of  the  real  right  of  the  matter  or  through  mistake, 
will  ripen  into  a  title  by  adverse  possession,  .applies  to  such 
occupancy  for  such  length  of  time  of  a  definite  four-rod  strip 
of  land  for  a  highway  so  as  to  vest  in  the  public  the  right  to 
use  the  strip  the  same  as  in  the  case  of  a  laid-out  highway.  Ibid. 

4.  If  a  highway  be  laid  out  and  a  four-rod  strip  of  land  be  occu- 
pied and  used  as  and  for  such  a  highway,  the  same,  however, 
by  mistake  not  coinciding  at  all  points  with  the  way  as  laid 
out,  so  far  as  the  occupied  and  used  strip  does  not  so  coincide 
it  is  a  part  of  the  public  way  by  adverse  possession,  superseding 
the  parts  within  the  limits  of  the  laid-out  way  not  used  and 
causing  an  abandonment  thereof.  Ibid. 

Regulation  and  use  for  travel:  Injuries  from  defects. 

6.  In  an  action  for  personal  injuries  the  evidence  disclosed  a  case 
of  a  plaintiff  lawfully  using  a  highway,  and,  while  not  conclu- 
sive, is  held  to  have  made  a  prima  facie  case  against  the  de- 
fendant town,  sufficient  to  take  the  case  to  the  jury,  and  hence 
no  error  could  be  assigned  in  denying  the  defendant's  motions 
for  a  nonsuit,  to  direct  a  verdict  in  its  favor,  for  judgment  not- 
withstanding the  verdict,  and  to  amend  the  special  verdict  by 
changing  answers  to  the  questions.    Du  Gate  v.  Brighton,      628 
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HOMESTEAD. 

1.  The  phraae  "any  real  estate  of  the  party  liable,"  In  sec  2637, 

Stats.  (1898),  Includes  a  homestead,    tichultz  v.  SchuUz,       125 

2.  Where,  in  an  action  by  the  wife  for  divorce,  the  court  adjudged 

that  the  husband  pay  a  certain  sum  to  the  wife  "as  a  Just  and 
equitable  share  of  their  property  both  real  and  personal,"  such 
sum  may  lawfully  be  charged  as  a  Hen  upon  real  estate  con- 
stituting the  homestead  of  the  husband,  to  be  enforced  in  such 
manner  as  the  court  shall  direct.  Ibid. 

3.  In  such  case  the  court's  action  in  ordering  the  issue  of  a  general 

execution  to  enforce  such  Judgment  was  proper,  did  not  release 
the  specific  Hen  decreed  by  the  Judgment,  and  a  sale  thereunder 
was  valid.  Ibid, 

4.  The  purchaser  at  such  execution  sale  having  applied  for  a  writ 

of  assistance,  and  the  husband  having  shown  no  legal  cause 
against  the  granting  of  the  writ,  the  writ  was  properly  granted. 

HOMICIDE. 

Evidence:  Admissibility:  Voluntary  statement  of  accused, 
1.  In  a  criminal  prosecution  of  one  charged  with  murder  it  ap- 
peared, among  other  things,  that  after  defendant  was  captured 
he  said:  "Don't  hurt  me;"  that  he  was  then  asked:  "Don't  you 
know  that  you  killed  a  bartender  down  here?"  Held,  that  it 
was  not  error  to  permit  a  witness  to  testify  that  defendant  re- 
plied he  was  sorry  he  did  it,  since  there  was  no  threat  of  any 
consequences  to  defendant  if  he  did  not  confess,  and  no  im- 
plied threat  nor  promise  of  benefit  from  confession  could  be 
inferred  from  the  evidence.    Anderson  v.  State,  601 

[2.  Whether  such  reply  of  defendant  was  part  of  the  res  geatcBr  not 
decided.]  ibid. 

3.  A  statement  is  voluntary  unless  made  under  the  influence  of  a 

threat  or  menace  which  inspires  dread  or  alarm,  or  induced  by 
artifice  or  a  promise  or  Inducement  of  some  profit,  benefit,  or 
amelioration  of  punishment.  Ibid, 

Same:  Proceedings  at  inquest, 

4.  In  a  criminal  prosecution  for  murder  the  answers  of  accused 

given  at  the  inquest  are  held  admissible  against  him  on  the 
trial.    Anderson  v.  State,  601 

Trial:  Instructions  to  jury, 

5.  In  a  criminal  prosecution  for  homicide  an  Instruction  on  the 

law  of  self-defense,  stated  in  the  opinion,  Ijb  held  not  preju- 
dicial.   Anderson  v.  State,  601 

6.  In  a  criminal  prosecution  for  homicide  instructions  to  the  Jury 

on  the  subject  of  self-defense,  stated  in  the  opinion,  are  held 
to  have  been  too  favorable  to  the  defendant  because  they  gave 
the  jury  liberty  to  acquit  him  on  a  ground  not  Justified  by  the 
evidence.  Ibid, 

7.  In  such  case  no  error  prejudicial  to  the  defendant  could  be  predi- 

cated upon  failure  to  make  the  instructions  still  more  favor- 
able on  that  subject.  Ibid. 
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8.  In  a  criminal  prosecution  for  homicide,  instructions  bearing  on 

the  conduct  of  the  defendant,  stating  that  the  carrying  of  con- 
cealed weapons  was  a  misdemeanor,  and  referring  to  the  testi- 
mony in  the  case,  stated  in  the  opinion,  are  held  to  be  without 
error.  iMd. 

9.  An  instruction  in  a  criminal  prosecution  for  homicide,  stated  in 

the  opinion,  in  explaining  manslaughter  in  the  first  degree,  is 
strictly  right  and  not  erroneous.  Ihid, 

10.  In  a  criminal  prosecution  an  instruction  informing  the  jury  of 

the  weight  which  ought  to  attach  to  the  defendant's  testimony, 
immediately  following  Instructions  to  the  effect  that  the  testi- 
mony of  any  witness  who  had  wilfully  testified  falsely  to  any 
material  fact  might  be  wholly  disregarded,  is  held  free  from 
any  well-grounded  claim  of  error.  IMd. 

Same:  Requests  for  instructions. 

11.  In  a  criminal  prosecution  for  murder  It  appeared,  among  other 

things,  that  by  his  own  acts  the  accused  had  convicted  him- 
self of  going  armed  with  a  concealed  and  dangerous  weapon 
to  the  personal  knowledge  of  an  officer,  contrary  to  the  pro- 
visions of  sec.  4397,  Stats.  (1898),  and  was  liable  to  arrest 
therefor  without  a  warrant;  that  the  homicide  did  not  come 
within  the  provisions  of  sec.  4351,  and  hence  it  was  not  error 
to  refuse  requested  instructions  defining  the  accused's  rights 
and  liabilities  while  engaged  in  such  resistance.  Anderson  v. 
State,  601 

12.  In  a  criminal  prosecution  instructions  as  to  circumstantial  evi- 

dence are  only  applicable  where,  in  order  to  convict,  such  evi- 
dence is  relied  upon  either  wholly  or  substantially;  and  in  a 
case  where  the  evidence  was  almost  wholly  that  of  eye-wit- 
nesses. It  is  not  error  to  refuse  a  substantially  correct  instruc- 
tion on  that  subject.  Ihid. 
Husband  and  Wife.    See  Descent  and  Distribution.    FBAUDULE^'T 

CON^'^EITANCES,  9-14.      PLEADING,  2. 

Identity  of  cause  of  action.    See  Limitation  of  Actions,  7, 
Impeachment. 

Of  chattel  mortgage.    See  Chattel  Mortgages,  1,  4. 

Of  corporation.    See  Corporations,  3. 

Of  judgment.    See  Judgment,  23. 

Of  verdict    See  Trial,  37-40. 
Implied  Contracts.    See  Infants,  1. 
iMFBisoN^iENT.    See  Habeas  Corpus,  2,  3. 
Improvements.    See  Municipal  Corporations. 
Income.    See  Wills,  12-15,  19-22. 
Incompetency.    See  Master  and  Servant,  3-5.    Trial,  22-25. 

INDICTMENT  AND  INFORMATION. 

Motion  to  quash  or  dismiss,  and  demurrer. 
1.  A  plea  in  abatement,  and  also  a  motion  to  quash  an  indictment, 
based  on  the  allegation  that  the  jury  commissioners  of  the 
county  did  not  themselves  alone  select  the  list  of  names  from 
which  the  grand  jury  which  indicted  the  defendant  was  drawn, 
were  held  properly  overruled,  under  the  facts,  stated  in  the 
opinion.    SchuUz  v.  State,  215 
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[2.  It  seems  that  if  it  had  appeared  that  the  clerk  of  the  circuit 
court  had  been  allowed  to  participate  in  the  final  determination 
a  serious  question  as  to  the  legality  of  the  proceedings  would 
be  presented.]  Idid. 

3.  An  indictment  for  bribery  charging  as  stated  in  the  opinion  is 
held  not  open  to  demurrer.  Ihid, 

INFANTS. 
Contracts. 

1.  Where  an  Infant  had  contracted  in  writing  for  a  course  of  In- 

struction with  plaintifP,  plaintifE  is  held  to  have  no  claim  against 
the  infant,  because  nothing  had  been  received  by  him  upon 
which  an  implied  liability  could  be  based.  International  Text- 
hook  Co.  V.  McKone,  200 

2.  Attached  to  the  contract  in  such  case  was  a  writing  signed  by  the 

infant's  father:  "I  hereby  guarantee  the  payment  of  the  price 
of  the  scholarship  taken."  Held,  that  the  father^s  agreement 
came  within  that  provision  of  the  statute  of  frauds  declaring 
such  agreements  void  if  they  fail  to  express  the  consideration. 

Ibid. 
[3.  Whether  plaintiff,  a  foreign  corporation,  could  enforce  its  con- 
tract, in  view  of  the  provisions  of  sec.  17706,  Stats.  (1898),  not 
decided.]  Ibid, 

INJUNCTION. 
See  Municipal  Corporations,  3-5. 

Preliminary  injunction:  Continuing,  modifying,  vacating,  or  dit- 
solving. 

On  the  hearing  of  a  motion  to  vacate  a  preliminary  injunction  the 
court  may  modify  Its  previous  order  by  striking  out  any  part 
thereof  not  warranted  by  the  showing  made.  Catoker  v.  Cen- 
tral BituUtJiic  P.  Co.  29 

Innocence.    See  Criminal  Law,  9. 

Inqchest.    See  Homicide,  4. 

Inspection.  See  Election  of  Remedies,  2-6.  Master  and  Serv- 
ant, 2.    Trial,  18,  19. 

Instructions  to  Jury.  See  Appeal,  20.  Assault  and  Battery,  2. 
Criminal  Law,  6,  8,  9.  Electricity,  1,  8.  Fraudulent  Con- 
veyances, 8.  Homicide,  5-12.  Trial,  8,  10-36.  Trover  and 
CoNVER-sioN,  1,  9,  16-18.    Waters  and  Watercourses,  5^  6. 

INSURANCE. 

Fire. 

Insurance  agents. 

1.  In  actions  against  mutual  fire  Insurance  companies  organized 
under  Wisconsin  statutes,  the  acts  of  the  person  transmitting 
the  application  to  the  company  and  the  company's  acceptance 
of  the  application,  where  such  acts  took  place  prior  to  the  pub- 
lication of  ch.  353,  Laws  of  1905,  authorize  a  jury  to  infer  that 
the  person  transmitting  the  application  was  an  agent  of  the  in- 
surance company.  Costello  v.  Grant  County  Mut.  F.  d  L.  Int, 
Co.  861 
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Bame:  Contract  to  procure  insurance:  Liability, 

2.  A  complaint  based  upon  an  express  oral  agreement,  whereby  tbe 

defendant,  in  pursuance  of  the  application  of  plaintifPs  and  in 
consideration  of  a  promise  to  pay  an  agreed  premium,  under^ 
took  and  agreed  to  procure  forthwith  insurance  on  plaintifts' 
building,  then  in  process  of  construction,  In  a  definite  sum  for 
an  agreed  term,  is  held  to  state  a  good  cause  of  action.  Rainer 
V.  Schulte,  130 

3.  If  such  was  In  fact  the  agreement  made,  It  Is  immaterial  whether 

the  defendant  at  the  time  had  authority  to  represent  and  bind 
some  unnamed  Insurance  company  or  some  insurance  agent. 

Ibid. 

4.  In  such  case  the  evidence,  stated  In  the  opinion,  is  held  to  be 

sufficient  to  take  the  case  to  the  jury.  Ibid, 

5.  Under  such  contract,  "forthwith"  entitled  defendant  to  a  reason- 

able time  to  procure  the  agreed  insurance.  Ibid. 

6.  In  such  case  It  was  doubted  whether  a  delay  of  two  days  between 

the  contract  and  a  fire  ought  not.  as  matter  of  law,  to  be  held 
unreasonable,  but  being  a  question  of  fact,  and  it  appearing 
that  the  trial  court  had  fully  and  fairly  submitted  that  question 
to  the  jury,  and  had  refused  to  set  aside  a  verdict  in  favor  of 
plaintifT,  under  such  circumstances  submission  of  that  question 
was  not  erroneous.  Ibid, 

Contract:  Nature,  requisites,  and  validity, 

7.  In  an  action  on  a  fire  Insurance  policy  Issued  on  a  written  ap- 

plication accepted  by  the  Insurance  company,  the  evidence, 
stated  in  the  opinion,  Is  held  to  sustain  a  finding  that  the  ap- 
plication called  for  a  policy  to  commence  January  2  instead  of 
January  12  (loss  occurring  between  those  dates),  and  that  the 
former  date  was  written  in  the  application  at  th«  time  it  was 
received.    Costello  v,  Qrant  County  Mut.  F,  d  L,  Ins,  Co.      361 

8.  In  an   action  to   recover  insurance  it  appeared,   among  other 

things,  that  plaintlfC  made  application  for  insurance  for  one 
year,  followed  by  the  Issuing  of  a  policy  for  three  years.  Held, 
that  the  acceptance  of  the  application  and  issuing  a  three-year 
policy  under  the  circumstances,  stated  fully  in  the  opinion,  did 
not  constitute  the  completion  of  a  contract.  Ibid. 

Life. 

Cancellation  and  rescission  of  policy. 

9.  In  an  action  to  rescind  a  policy  of  life  Insurance  alleged  to  be 

not  such  as  met  the  calls  of  the  application,  under  the  facts, 
stated  in  the  opinion,  held: 

(1)  Plaintiff  was  entitled  to  relief  from  the  Injury  caused 
him  and  to  the  re-establishment  of  the  status  quo  disturbed  by 
the  fraud. 

(2)  While  a  portion  of  the  relief  consisting  In  the  mere  re- 
covery back  of  the  cash  payment  might  be  accomplished  by  a 
court  of  law,  the  status  quo  could  not  be  re-established  without 
the  cancellation  of  the  note  given  and  immediate  prevention  of 
the  use  thereof,  for  which  the  functions  of  a  court  of  equity 
alone  were  adequate. 

(3)  There  was  no  unreasonable  lack  of  diligence  on  the  part 
of  plaintiff  convicting  him  of  negligence  or  laches. 
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(4)  It  was  no  defense  that  plaintiff  could  not  repudiate  his 
written  application  and  was  hound  to  receive  and  pay  for  a 
policy  in  accordance  with  its  terms.    Olassner  v.  Johnston,    485 

10.  In  an  action  to  rescind  a  contract  of  insurance,  a  letter  written 

by  the  general  agent  of  the  company  declaring  that  the  policy 
delivered  complied  with  the  application  does  not  establish  that 
the  application  called  for  a  policy  of  the  kind  delivered.  Such 
letter  is  inadmissible,  and,  even  if  admitted,  is  incompetent,  for 
it  is  merely  a  self-serving  declaration  made  out  of  court.     Ibid. 

11.  In  an  action  to  rescind  a  contract  of  life  insurance  because  the 

policy  was  not  such  as  met  the  calls  of  the  application,  no  pre- 
sumption exists  that  an  ordinary  citizen  Is  chargeable  either 
with  knowledge  of  statistics  or  capacity  to  make  computations 
which  would  Inform  him  that  a  policy  contracted  for  could  not 
be  sold  him  at  the  price  agreed  upon  without  rebate  or  dis- 
crimination in  his  favor.  Ibid. 

12.  In  an  action  to  rescind  a  contract  of  life  insurance  because  the 

policy  was  not  such  as  the  calls  of  the  application  demanded, 
the  company,  while  it  claims  the  fruits  of  the  agent's  acts,  can- 
n6t  repudiate  his  authority  to  perform  them,  and  hence  in  such 
case  it  is  not  necessary  to  consider  the  scope  of  the  authority 
of  such  agent  Ibid, 

Intent.  See  Bxecittobs  akd  Administbatobs,  1.  Gaming.  Gar- 
nishment, 2, 3.  Tbial,  9.  Vendob  and  Pubchaseb,  4.  Wnxs,  4-8. 

INTEBEST.    See  Wills,  19,  20. 

InTSBSTATK  Ck>MMEBCE.      Soe   COMMEBCE.      COBPOBATIONS,   5. 

Intestacy.    See  Descent  and  Distbibution,  3.    Wills,  10. 
Investments.     See  Bxecutobs  and  Administbatobs,  7-11.     Wnxat 
19,  20. 

JUDGES. 

Conduct  at  trial.    See  Trial,  46,  47. 

Powers  at  chambers.    See  Coubt  CbMMissioNEBS. 

1.  A  circuit  judge  can,  especially  by  legislative  authority,  exercise 

at  chambers  any  power  not  requiring  the  trial  of  an  action, 
strictly  so  called.    Potter  v,  Frahbach,  1 

2.  The  term  "action."  as  used  in  the  last  foregoing  rule,  does  not 

include  proceedings,  classed  for  some  purposes  with  actions, 
commenced  by  common-law  writs.  Ibid. 

JUDGMENT. 
On  cognovit, 

1.  A  Judgment  on  cognovit  in  the  usual  form  for  an  indebtedness 

already  due,  but  which  contained  no  suggestion  that  any  part 
was  not  so  due  or  as  to  when  it  would  become  due,  was  entered 
on  a  note  not  presently  duo.  Held,  that  the  judgment  in  the 
form  rendered  was  unauthorized  either  by  law  or  by  the  wai^ 
rant  of  attorney,  stated  in  the  opinion,  or  by  an  answer  there- 
under confessing  the  amount  of  the  face  of  the  note  and  inter- 
est to  be  due.    Reeves  A  Co,  v,  Kroll,  196 

2.  While  sec.  2896,  Stats.  (1898),  authorizes  the  entry  of  judgment 

on  cognovit  before  the  debt  is  due  when  so  authorized  by  a 
warrant  of  attorney,  yet  that  section,  In  connection  with  subd.  7, 
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sec.  2969,  Stats.  (1898).  permits  only  such  form  of  Judgment  as 
declares  any  immaturity  which  may  exist,  to  the  end  that  exe- 
cution may  issue  and  be  enforced  only  for  Uie  part  due.  IMd, 
*3.  A  warrant  of  attorney  embodied  in  a  note  not  presently  due, 
authorizing  the  confession  of  Judgment  at  any  time  ''for  such 
sum  as  shall  appear  to  be  unpaid  thereon,  whether  the  same 
be  then  due  or  to  become  due/'  is  construed  to  authorize  only 
such  judgment  as  declares  the  existing  immaturity.  IMd. 

A.  A  Judgment  on  cognovit  on  a  note  not  presently  due  is  without 
authority  unless  supported  by  an  affidavit  stating  what  amount 
is  due  and  what  amount  is  to  become  due,  as  required  by  sec. 
2896,  Stats.  (1898).  Ihid. 

15.  Whether  the  defect  of  omission  of  such  affidavit  is  Jurisdictional 
so  as  to  render  the  Judgment  a  complete  nullity,  or  is  merely 
an  error  within  Jurisdiction  which  may  be  cured  by  the  release 
of  errors  and  irregularities,  not  determined.]  Ihid, 

6.  An  application  to  set  aside  a  Judgment  on  cognovit  appeals  to 

the  equitable  power  and  discretion  of  the  court,  and  although 
void  the  court  is  not  bound  to  set  the  Judgment  aside  upon 
motion,  unless  it  appears  to  be  inequitable.  Ihid, 

7.  Under  sec.  2832,  Stats.  (1898),  the  fact  that  a  Judgment  on  cog- 

novit was  wrong,  unauthorized,  and  oppressive  to  the  defend- 
ant by  the  fault  of  plaintiff,  and  such  that  it  probably  must 
have  been  reversed  on  appeal,  is  sufficient  to  Justify  the, trial 
court  in  setting  it  aside  upon  motion  without  requiring  the  pay- 
ment of  any  costs  by  defendant  to  plaintiff.  Ihid, 

On  trial  of  issues.  See  Cgntracjts,  4.  Estoppel.  Fraxghises,  4. 
Fraddhleut  Conveyances,  5,  9,  20.    Mobtqages,  2,  3. 

Docketing.    See  Fbaudxtlbnt  Conveyances,  2. 

JLmending  and  correcting  in  the  same  court, 

8.  The  recital  in  a  Judgment  as  to  costs  was  held  mere  surplusage, 

might  have  been  stricken  out  if  the  trial  court's  attention  had 
been  directed  to  it,  and  the  Judgment  was  in  fact  a  Judgment 
without  costs.    Mash  v.  Bloom^  662 

Same:  On  appeal.    See  Appeal,  19. 

Vacating.    See  Judgment,  6,  7. 

Same:  Powers  of  court. 

9.  The  only  power  to  vacate  or  set  aside  a  Judgment  after  the  term 

at  which  it  is  rendered,  otherwise  than  for  want  of  Jurisdiction, 
is  that  granted  and  limited  by  sec.  2832,  Stats.  (1898).  Uecker 
V.  Thiedt,  •  148 

-Same:  Conditions  imposed. 

10.  Where  the  record  fails  to  disclose  that  costs  imposed  as  a  condi- 
tion for  vacating  a  Judgment  were  paid,  and  it  appeared  that 
Judgment  was  again  entered  after  the  expiration  of  the  period 
limited  within  which  such  costs  were  required  to  be  paid,  it 
will  be  presumed  that  the  order  of  conditional  vacation  had  not 
been  complied  with.    North  Baltimore  B.  G.  Co.  v.  Altpeter,  112 

Same:  Fraud. 

.11.  Where  a  wife  obtained  a  Judgment  of  divorce  upon  the  ground 
of  five  years*  voluntary  ijeparation,  and  it  was  not  shown  that 
the  husband  appeared  in  the  action  or  that  he  did  any  act  tend- 
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ing  to  induce  the  court  to  its  couelusion,  the  fact  that  he  in- 
duced the  original  separatj^on  by  misrepreeentations  does  not 
convict  the  husband  of  fraud  inducing  the  rendition  of  the- 
divorce  judgment    Uecker  v.  Thiedt,  14S 

12.  Fraud  which  can  be  made  the  basis  of  an  attack  upon  a  Judgment 

of  a  court  of  record  must  have  directly  induced  the  rendition 
of  the  judgment,  not  merely  have  induced  or  brought  about  a 
condition  upon  the  real  existence  of  which  the  court  acted  as 
the  basis  of  its  decree.  Ibid, 

13.  In  an  action  by  the  plaintift  wife  to  vacate  a  judgment  of  divorce- 

brought  more  than  five  years  after  the  judgment  was  rendered, 
the  defendant  husband  having  In  the  meantime  died,  under  th& 
facts,  stated  in  the  opinion,  it  cannot  be  assumed  that  the  judg- 
ment was  inequitable  or  unfair  as  to  division  of  the  husband's, 
estate.  Ibid. 

14.  Fraud  which  can  be  made  the  basis  of  an  attack  upon  a  solemn 

judgment  of  a  court  of  record  must  have  directly  induced  the 
rendition  of  the  judgment,  not  merely  have  induced  or  brought 
about  a  condition  upon  the  real  existence  of  which  the  court 
acted  as  the  basis  of  its  decree.    Scheer  v.  UlHch,  311 

Same:  County  court. 

15.  An  order  or  judgment  of  a  county  court  may  be  set  aside  for 

fraud  or  fraudulent  concealment  on  the  part  of  the  prevailing 
party.    Scheer  v,  Uirich,  311 

16.  The  vacating  of  a  judgment  upon  a  claim  filed  against  an  incom- 

petent's estate  on  the  ground  of  fraud  was  held  sustained  by 
the  facts  admitted  and  found.  Ibid. 

Same:  Laches, 

17.  In  a  proceeding  in  the  county  court  by  an  administrator  to  set 

aside  a  judgment  allowing  a  claim  against  his  intestate  while 
under  guardianship  as  an  incompetent,  the  administrator  was 
held  not  guilty  of  laches.  Ibid^ 

Equitable  relief, 

18.  The  power  of  a  court  of  equity  by  a  bill  of  review  to  vacate  a 

judgment  for  fraud  or  on  other  than  jurisdictional  grounds  was 
terminated  by  the  adoption  of  the  Code.  .  Uecker  v.  Thiedt,   148 

19.  Equity  will  not  listen  to  an  attack  upon  a  fully  perfected  judicial 

decree  without  full  and  ample  showing  that  it  was  unfair  and 
inequitable.  Ibid. 

Construction,    See  Appeal,  19.    Habeas  Ck>RPi7S,  2,  3. 

Conclusiveness  of  adjudication.    See  Appeal,  12.    Mobtgages,  2. 

Lien.  See  Fraudui^nt  Conveyances.  Vendor  and  Pubohaseb,  1,  2. 

As  evidence.    See  Bastards,  7,  8. 

Action  on  judgment  of  court  of  special  jurisdiction:  Pleading. 

20.  Sec.  2673,  Stats.  (1838),  only  applies  to  the  judgment  of  a  court 

of  special  jurisdiction  and  relates  to  the  form  or  manner  of 
pleading.    Christiansen  v,  Kriesel,  508 

21.  In  an  action  on  a  judgment  of  a  court  of  special  jurisdiction, 

a  general  denial  controverts  an  averment  of  the  complaint  that 
the  judgment  was  duly  given  and  made,  and  hence  the  plaintiff 
is  bound  to  establish  on  the  trial  the  jurisdiction  of  the  court 
in  which  the  judgment  .'as  rendered.  Ibid, 
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22.  In  STich  case  putting  in  evidence  a  duly  authenticated  transcript 

of  the  judgment  roll,  including  the  Judgment,  showing  that  the 
court  had  a  judge,  a  clerk,  a  seal,  and  records,  and  that  the 
defendant  appeared  in  the  action  and  answered  to  the  merits, 
lifts  the  burden  of  proof  thrown  upon  the  plaintiff  by  sec.  2673, 
Stats.  <1S98),  and  establishes  prima  facie  that  the  court  had 
jurisdiction  of  the  person  of  the  defendant  and  of  the  subject 
matter  of  the  action.  Ibid. 

Same:  Foreign  judgment:  Evidence. 

23.  m  an  action  on  a  foreign  judgment,  under  the  evidence,  stated 

In  the  opinion,  held: 

(1)  There  was  nothing  sufficient  to  Impeach  the  foreign  judg- 
ment. 

(2)  The  trial  court  erred  in  directing  a  verdict  for  defendant. 
Christiansen  v.  Kriesel,  508 

JuDiciAi.  Ebkob.    See  Habeas  Corptjs,  2. 

JuBisDiCTiojT.  See  Appeal,  27.  Appearance,  1,  2.  Court  Coumis- 
STONERS.  Courts.  Equity.  Habeas  Corpus.  Judgment,  9, 
20-22.  Justices'  Courts,  1,  2.  Mandamus,  1.  Maritime 
Liens,  3.    Trusts  and  Trustees. 

Jurisdictional  Error.  See  CouBts,  1,  2.  Habeas  Corpus,  1,  2. 
Judgment,  5. 

Jury.  See  Appeal,  25.  Indictment  and  Information,  1,  2.  Trial, 
6-8,  10-40. 

JUSTICES'  COURTS. 

Appeal  to  circuit  court:  Trial  de  novo:  Affidavit:  Jurisdiction. 

1.  A  circuit  court  on  appeal  from  a  judgment  for  less  than  fifteen 

dollars,  rendered  by  a  justice  of  the  peace,  has  no  jurisdiction 
to  try  the  cause  de  novo  in  the  absence  of  a  proper  affidavit — 
sees.  3767,  3768,  Stats.  (1898), — and  failure  to  object,  or  even 
an  express  stipulation  consenting,  does  pot  confer  jurisdiction 
precluding  the  judgment  of  the  circuit  court  from  successful 
attack  on  appeal,  unless  such  affidavit  was  made  as  required 
by  said  sections.    Norwich  Pharmacol  Co.  v.  Abaly,  530 

2.  Where  a  corporation  appeals  from  a  judgment  in  an  action  in 

justice's  court,  the  affidavit  required  by  sees.  3767,  3768,  Stats. 
(1898)  as  a  prerequisite  for  a  trial  de  novo  in  the  circuit  court, 
made  by  its  attorney,  is  held  to  sufficiently  assert  corporate 
authorization,  and  sufficient  to  support  a  judgment  rendered 
by  the  circuit  court  on  a  trial  de  novo.  Ibid. 

Same:  Failure  to  bring  cause  to  trial:  Dismissal. 

3.  Where  a  return  on  appeal  from  a  justice's  court  was  filed  in  the 

circuit  court  and  the  cause  was  not  brought  to  a  hearing  at 
the  two  succeeding  terms,  the  entry  of  an  order  at  the  next 
succeeding  term  that  the  cause  stand  for  trial  at  the  then  in- 
stant term,  in  view  of  sec.  2831,  Stats.  (1898),  is  held  to  have 
been  within  the  discretion  of  the  circuit  court.  Brickner  v. 
Kopmeier,  582 

4.  In  such  case  it  is  held  that  the  circuit  court  properly  allowed  de- 

fendant to  interpose  a  demurrer  substantially  like  one  that  had 
been  filed  In  the  justice's  court  and  overruled.  Ibid. 

Vol,  133  —  46 
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fiame:  Title  to  land:  Reception  of  evidence. 

&  Where,  In  an  action  In  Justice's  court,  title  to  land  was  put  in 
Issue  by  a  pleading,  and  there  was  failure  to  give  the  bond  tp- 
quired  by  sec.  3620,  Stats.  (1898),  and  to  procure  the  removal 
of  the  cause  to  the  circuit  court,  on  a  trial  de  novo  on  appeal 
from  a  judgment  in  such  action  It  is  not  error  to  receive  evi- 
dence of  adverse  possession  and  submit  the  issue  of  title  to  the 
Jury.    Dreger  v,  Budde^  516 

Same:  Pleadings:  Failure  to  pass  on  demurrer  until  after  verdict. 
6.  In  an  action  brought  in  Justice's  court  a  demurrer  was  inter- 
posed to  count^claima.  After  the  cause  had  been  appealed  to 
the  circuit  court  the  demurrer  was  not  disposed  of  before  the 
case  was  called  for  trial,  and  the  issues  thus  raised,  while 
brought  to  the  court's  attention  at  the  trial,  were  not  passed 
upon  until  after  a  special  verdict.  Held,  that  there  was  nothing 
in  the  conduct  of  the  trial  court  that  could  have  operated  to 
mislead  the  Jury  upon  the  other  issues  raised  by  the  complaint 
and  answer  and  actually  determined  by  the  Jury.  Dreger  v. 
Budde,  616 

Justification.    See  Assault  astd  Batteby,  1,  2,  7-9.    PLEADiNa,  IL 

LiACHEB.  See  Insurance,  9.  Judgment,  17.  Municipal  Ck)BPORA- 
TiONS,  4.  Specific  Pebfob^£ance,  3.  Vendob  and  Pubchaski^ 
10. 

Land  Contbact.    See  Vendob  and  Pubchaseb. 

LANDLORD  AND  TENANT,      * 

Tenancies  at  toill  and  "by  sufferance:  Remedy  of  landlord. 
L  Pending  negotiations  for  a  contract  for  the  purchase  of  land,  to 
be  paid  for  in  personal  care  and  attention  to  the  vendor  during 
the  lifetime  of  the  latter,  the  vendees  entered  into  possession, 
but  the  parties  were  never  able  to  agree  upon  the  terms  of  the 
contract.  Held,  that  a  tenancy  at  will  or  by  sufferance  by  im- 
plication of  law  was  created  from  the  relations  of  the  parties, 
terminable  by  ejectment  rather  than  by  unlawful  detainer,  and 
hence  that  plaintiff  mistook  her  remedy.  Buel  v.  Buel,  76  Wis. 
413,  followed.    Maxham  v.  Stewart,  625 

2.  Statutes  authorizing  an  action  of  unlawful  detainer  against  any 
tenant  or  lessee  at  will  or  by  sufferance  do  not  apply  where 
that  relation  is  created  by  operation  of  law,  but  are  limited  to 
cases  where  the  conventional  relation  of  landlord  and  tenant 
exists.  Ibid. 

Law  of  the  Case.    See  Appeal,  18. 

Legatees.    See  Wills,  9-20. 

LIBEL  AND  SLANDER. 

Privileged  communications, 

1.  At  common  law  publication  of  a  fair,  correct,  and  good-faith  re- 

port of  a  Judicial  or  legislative  proceeding  is  privileged  equally 
in  favor  of  every  one,  newspapers  as  well  as,  but  no  more  than, 
others.    Ilsley  v.  Sentinel  Co.  20 

2.  Sec.  4256a,  Stats.  (1898),  in  connection  with  prior  decisions  of 

the  supreme  court,  indicates  that  at  least  one  purpose  of  the 
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statute  was  to  extend  the  privilege  in  newspaper  reporting  be- 
yond Judicial  proceedings  and  proceedings  of  the  legislature 
with  which  the  common  law  stopped.  n>id, 

8.  At  common  law  privileged  "judicial  proceedings"  did  not  include 
anything  beyond  the  actual  hearing  in  presence  of  a  judicial 
oflElcer  and  his  decision  announced  thereon.  Ibid. 

4.  The  publication  of  pleadings  or  other  preliminary  papers  to 
which  the  attention  of  no  judicial  officer  has  been  called  and  no 
judicial  action  invited  thereon  is  not  within  the  privilege  ac- 
corded publication  of  judicial  proceedings  in  the  absence  of  a 
statute  modifying  the  rules  of  the  common  law.  IHd. 

6.  The  public  has  the  right  to  know  what  its  courts  and  legislature 
do,  and  since  this  cannot  be  intelligently  reported  without  stat- 
ing the  charges  and  issues  upon  which  their  action  is  based, 
the  latter  may  be  reported  also,  although  as  an  incidental  re- 
sult the  fact  of  defamatory  charges  against  some  individual 
becomes  public  to  his  injury.  IMd. 

6.  While  under  some  circumstances  the  words  "proceeding"  or  even 

"judicial  proceeding"  may  be  used  in  a  sense  to  include  even 
the  service  or  filing  of  a  pleading,  the  phrase  "report  of  any 
judicial  proceeding"  in  sec.  4256a,  Stats.  (1898),  must  be  pre* 
sumed  to  have  been  used  in  the  definite  significance  it  had 
attained  in  the  law  of  libel:  the  actual  hearing  in  the  presence 
of  a  judicial  officer  and  his  decision  announced  thereon.      Jhid. 

7.  While  sec.  4256a,  Stata.  (1898),  did  not  change  the  law  as  pre- 

existing governing  "judicial  proceedings,"  its  enactment  can- 
not be  said  to  be  useless,  since  it  added  to  reports  entitled  to 
privilege  those  of  other  public  official  proceedings  and  also 
undertook  to  regulate  all  reports  whether  of  judicial,  legisla- 
tive, or  other  proceedings  in  the  matter  of  headlines  and  com- 
ments and  to  provide  for  mitigation  of  damages  in  case  of  re- 
traction. Ibid. 

8.  In  an  action  for  the  publication  of  libelous  matter,  held,  on  de- 

murrer, that  nothing  appeared  in  the  complaint  showing  the 
defamatory  matter  privileged,  and  hence  that  a  cause  of  action 
was  stated.  Ibid. 

9.  In  such  case,  even  though  the  newspaper  report  be  held  to  be 

privileged,  need  not  have  been  by  way  of  quotation,  but  might 
be  condensed  and  expressed  in  the  words  of  the  reporter,  yet 
the  reporter  was  limited  to  reporting  the  fact  of  the  assertion, 
and  the  addition  of  headlines  and  comments,  stated  in  the  opin- 
ion, if  capable  of  being  understood  as  declaring  the  fact  of  a 
conspiracy  to  injure,  use  of  jury,  etc.,  exceed  any  privilege  to 
report  Ibid. 

Liens. 
Of  judgment     See  Frat/ditlent  Conveyances,  2-6,  17.     Home- 
stead, 2,  3.    Vendor  and  Purchaser,  1,  2. 
Of  attachment    See  Maritime  Liens. 
Of  mechanics.    See  Appeal,  14.    Contracts,  i. 

LrpK  Estates.    See  Wills,  1,  21,  22. 

Life  Insurance.    See  Insurance,  9-12, 
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LIMITATION  OF  ACTIONS. 

Computation  of  period  of  limitation:  Accrual  of  right  of  action.    See 
Adverse  Possession.    Covenants,  2,  6. 

1.  The  statute  of  limitations,  sec.  3860,  Stats.   (1898),  bears  on  a 

right  from  the  time  there  is  a  cause  of  action  to  enforce  it. 
In  re  Estate  of  Hanlin:  KilUlea  v.  Douglas,  140 

2.  A  cause  of  action  does  not  accrue  until  the  party  owning  It  is 

entitled  to  begin  and  prosecute  an  action  thereon.  It  accrues 
at  the  moment  when  he  ha^  a  legal  right  to  sue  on  it  and  no 
earlier.  Ibid, 

Pleading:  Amendment. 

3.  In  an  action  on  contract  commenced  nearly  six  years  after  Its 

alleged  performance,  the  cause  of  action  was  based  on  an  ex- 
press contract,  alleged  to  have  been  fully  performed.  Nearly 
three  years  after  the  action  had  been  commenced  the  complaint 
was  amended  so  as  to  demand  judgment  quantum  meruit,  with- 
out alleging  performance  or  any  claim  of  performance.    Held: 

(1)  The  cause  of  action  quantum  meruit  was  separate  and 
Independent  from  the  cause  of  action  on  express  contract. 

(2)  No  action  quantum  meruit  was  commenced  until  the 
filing  of  the  amended  complaint. 

(3)  At  the  time  it  was  interposed  the  cause  of  action.  gi«an- 
tum  meruit  was  barred  by  the  statute  of  limitations. 

(4)  The  complaint  was  improperly  amended,  and  hence  mo- 
tions for  a  nonsuit  and  a  directed  verdict  in  favor  of  defendant 
were  improperly  denied.    Meinshausen  t?.  A.  Gettelman  B,  Co. 

95 
Bame:  Amended  and  supplemental  pleadings:  New  or  different  cause 
of  action. 

4.  An  amendment  of  a  complaint  which  sets  up  no  new  cause  of 

action  or  claim,  and  makes  no  new  demand,  but  simply  varies 
or  expands  the  allegations  in  support  of  the  cause  of  action 
already  propounded,  relates  back  to  the  commencement  of  the 
action,  and  the  running  of  the  statute  of  limitations  against 
the  claim  so  pleaded  is  arrested  at  that  point.  Meinshausen  v. 
A,  Qettelman  B.  Co.  95 

5.  An  amendment  to  a  complaint  which  introduces  a  new  or  Viiffer- 

ent  cause  of  action,  and  makes  a  new  or  different  demand,  does 
not  relate  back  to  the  beginning  of  the  action,  so  as  to  stop  the 
running  of  tbe  statute  of  limitations,  but  is  the  equivalent  of  a 
fresh  suit  upon  a  new  cause  of  action,  and  the  statute  continues 
*   to  run  until  the  amendment  is  filed.  Ibid. 

6.  Such  rule  applies  although  the  two  causes  of  action  arise  out  of 

the  same  transaction,  and  although,  by  the  recognized  practice 
of  pleading,  the  plaintiff  is  only  required  to  state  the  facts 
which  constitute  his  cause  of  action.  Ibid. 

7.  There  seem  to  be  three  tests  which  are  always  useful  to  deter- 

mine the  identity  of  two  causes  of  action:  Will  the  same  evi- 
dence support  both?  Will  the  same  measure  of  damages  govern 
both?  Will  a  judgment  against  one  bar  the  other?  and  no  two 
causes  of  action  can  be  identical  concerning  which  all  these 
questions  must  be  answered  in  the  negative.  Ibid. 

BCachinert.    See  Master  and  Servant,  2,  3,  10,  11,  14,  15.    Trial, 
18.   19. 
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MANDAMUS. 
See  Appeabance,  3. 

Acts  and  proceedings  of  courts,  judges,  and  judicial  officers:  Super- 
intending  control  of  supreme  court. 

1.  The  superintending  control  by  mandamus  of  the  supreme  court 

over  inferior  courts  will  only  be  exercised  where  the  duty  of  the 
inferior  court  to  act  within  its  Jurisdiction  or  to  refrain  from 
going  beyond  its  Jurisdiction  is  plain  and  imperative,  where 
the  inferior  court  threatens  to  violate  that  duty  to  the  sub- 
stantial prejudice  of  the  right  of  the  relator,  where  all  other 
remedies  are  inadequate,  and  where  the  application  for  relief 
Is  prompt.  State  ex  rel,  Milwaukee  E,  R.  d  L.  Co,  v.  Circuit 
Court,  442 

Same:  Change  of  venue, 

2.  On  mandamus  to  compel  a  circuit  Judge  to  change  the  venue  of 

the  action,  under  the  facts,  stated  in  the  opinion,  the  relator 
was  held  not  entitled  to  the  mandamus  prayed  for.  State  ex 
reh  Watson  v.  Clementson,  458 

Manslaughteb.    See  Homicide,  9. 

MARITIME  LIENS. 

Under  statutory  provisions, 
1,  Sec.  3348,  Stats.  (1898),  and  its  accompanying  sections  following, 
neither  expressly  nor  impliedly  provide  that  the  remedy  therein 
provided  shall  be  exclusive  nor  forbid  the  seizure  of  a  defend- 
ant's Interest  in  a  vessel  on  a  writ  of  attachment  issued  under 
the  general  provisions  of  law  authorizing  the  issuance  of  such 
writs  In  other  actions.    Phillips  v.  Eggert,  318 

"2.  All  property,  within  this  state,  of  a  defendant  named  in  a  writ 
of  attachment,  not  exempt  from  execution,  is  liable  to  seizure 
upon  such  a  writ,  and  the  fact  that  the  property  may  consist 
of  a  vessel  on  the  Great  Lakes  makes  no  difPerence.  Itid, 

3.  The  seizure  of  a  vessel  on  the  Great  Lakes  under  a  writ  of  at- 

tachment, issued  in  an  ordinary  action  in  the  courts  of  Wiscon- 
sin, is  not  an  invasion  of  the  exclusive  Jurisdiction  of  the  ad- 
miralty courts  of  the  United  States,  because  the  vessel  itself  is 
not  proceeded  against.  It  is  simply  the  reaching  of  property 
rights  in  the  vessel  by  attachment  in  a  personal  action  against 
the  owner,  a  common-law  remedy  preserved  by  the  admiralty 
law  itself.  ihid. 

Mabbied  Women.    See  Fraudulent  CoNArEYANCES,  9-14.  i 

MASTER  AND  SERVANT. 

Relation:  Termination  and  discharge.    See  Masteb  and  Sebvant,  4. 

Master's  lia}>ility  for  injuries  to  servant:  Nature  and  extent  in  gen- 
eral, 
1,  In  an  action  by  a  servant  for  personal  injuries  the  evidence, 
stated  in  the  opinion,  is  held  sufficient  to  sustain  findings  for 
the  plaintiff,  and  to  sustain  the  denial  of  defendant's  motions 
for  nonsuit,  directed  verdict,  amendment  of  the  verdict,  and 
Judgment  notwithstanding  the  verdict.  Zarnik  v,  C,  Reiss  Coal 
Co.  290 
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Same:  Machinery,  appliances,  and  places  to  work.  See  Evidence,  6. 
Eleci'bicity.  Master  and  Servant,  10,  11.  Trial,  16,  18,  19, 
22-25,  37,  42. 

2.  In  an  action  by  a  servant  for  personal  Injuries  caused  by  a  de> 

fective  car,  a  finding  of  the  special  verdict,  on  sufficient  evi- 
dence, that  a  proper  inspection  would  have  revealed  the  defect 
in  time  for  defendant  to  have  repaired  it  or  taken  the  car  from 
the  track,  is  held  not  inconsistent  with  findings  that  one  of 
plaintiff's  witnesses  had  not  informed  defendant's  foreman, 
prior  to  the  injury,  of  the  defect,  and  that  the  defendant  had 
no  actual  notice  or  knowledge  of  the  defect  in  time  to  have  re- 
paired it  or  to  have  taken  the  car  ofC  the  track  before  the  plaint- 
iff was  injured.    Zarnik  v,  C.  Reiss  Coal  Co.  290 

Same:  Incompetent  foreman. 

3.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  negligence  and  Incompetency  of  the  master's 
foreman,  evidence  of  different  acts  of  the  foreman,  stated  in 
the  opinion,  shown  to  be  in  the  line  of  his  duty  as  foreman  and 
tending  to  throw  light  upon  the  question  of  his  fitness  and  com- 
petency to  perform  them,  was  held  properly  submitted  to  the 
jury.    Young  t?.  Milwaukee  G.  L.  Co,  9 

4.  In  such  case  the  evidence,  stated  In  the  opinion.  Is  held  sufficient 

to  charge  those  who  had  power  to  discharge  the  foreman  with 
knowledge  of  his  incompetency,  and  hence  that  the  defendant 
was  also  chargeable  with  like  knowledge.  Ibid, 

5.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
foreman,  the  evidence,  stated  in  the  opinion,  is  held  to  be  suffi- 
cient to  warrant  the  jury  in  finding  such  incompetency  and  the 
master's  knowledge  thereof.  Ihid. 

6.  In  such  case  it  was  held  that  there  was  no  evidence  In  the  record 

to  furnish  the  basis  of  a  finding  that  plaintiff  was  guilty  of 
contributory  negligence,  or  that  he  assumed  the  risk  Incident 
to  the  negligence  charged.  Ihid. 

Same:  Assumption  of  risk.  See  ELECTBicrrT,  5,  6.  Masteb  Ainy 
Servant,  6. 

7.  In  an  action  by  a  servant  against  a  master  for  personal  Injuries, 

if  the  servant  was  guilty  of  that  species  of  contributory  negli- 
gence known  as  assumption  of  risk  he  cannot  recover.  Corri* 
gan  v.  West  Division  8.  Co.  IT 

8.  In  an  action  by  a  servant  against  a  master  for  personal  injuries, 

under  the  undisputed  evidence,  stated  In  the  opinion,  it  was 
held  that  the  plaintiff  knew  and  appreciated,  or  ought  to  have 
known  and  appreciated,  all  the  dangers  Incident  to  the  work 
in  which  he  was  engaged  at'  the  time  of  Injury,  and  therefore 
assumed  the  ri£k.  Tbid, 

9.  Where  it  is  established  as  matter  of  law,  upon  undisputed  evi- 

dence, that  a  plaintiff  servant  assumed  the  risk  of  his  employ- 
ment, the  court  should  grant  a  motion  for  a  directed  verdict  In 
favor  of  defendant.  Ibid. 

10.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  •de- 
fective car,  the  questions  submitted  in  a  special  verdict  ar» 
held  to  fully  cover  the  question  of  assumption  of  risk,  and  it 
was  not  error  to  refuse  to  submit  an  additional  question,  stated 
in  the  opinion.    Zarnik  v.  C.  Reiss  Coal  Co.  290^ 
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11.  In  such  case  the  court  also  fully  Instructed  the  jury  on  the  sub- 

ject of  unavoidable  accidents,  and  It  was  held  no  error  to  refuse 
to  submit,  as  part  of  the  special  verdict,  an  Inquiry  whether  the 
Injury  received  by  the  plaintiff  was  due  to  such  an  accident. 

Ibid. 

Bame:  Contributory  negligence.    See  Eleotbicitt,  5,  8.    Masteb  and 
Servant,  6,  7.    Trial,  37. 

12.  In  an  action  for  the  negligent  killing  of  a  servant,  under  the  evi- 

dence and  special  verdict.  It  was  held  error  to  grant  a  new 
trial.    Butieris  i).  Mifflin  ds  Linden  M.  Co.  843 

13.  In  such  case.  In  passing  on  the  motion  for  judgment,  it  devolved 

upon  the  court  to  look  Into  the  evidence  and  determine  whether 
the  contributory  negligence  of  deceased  was  established  by  un- 
contradicted evidence,  and,  If  this  was  the  state  of  the  evidence, 
the  defendant  was  entitled  to  judgment  as  matter  of  law,  ir- 
respective of  what  the  evidence  might  establish  as  to  all  the 
other  issues  In  the  case.  ■    Ibid. 

14.  In  an  action  against  a  master  for  the  death  of  a  servant,  the  fact 

that  the  return  of  the  car,  which  was  precipitated  upon  deceased 
down  a  shaft  in  the  master's  mine,  had  been  delayed  for  a  long 
time  did  not  justify  decedent  In  following  it  up  the  shaft  to  as- 
certain whether  It  had  been  derailed.  Ibid. 

15.  In  such  case,  after  the  loaded  car  had  left  decedent's  place  of 

operation  at  the  foot  of  the  shaft,  the  danger  of  following  it 
was  a  continuing  one  until  it  should  return  or  until  he  was  in- 
formed there  was  no  danger  from  the  car.  Ibid. 

Liability  for  injuries  to  third  persona:  Acts  and  omissions  of  serv- 
ant: Proximate  cause. 

16.  In  an  action  by  a  minor  for  Injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  while  the  evi- 
dence, stated  In  the  opinion,  tended  to  cast  doubt  upon  plaint- 
iff's testimony  as  to  being  kicked  by  such  servant  while  acting 
within  the  scope  of  his  employment,  a  verdict  for  plaintiff  1b 
Ttfeld  to  be  so  supported  by  credible  evidence  as  to  facts  not  in- 
trinsically Improbable  as  to  prevent  a  reversal.  Schultz  v.  La 
Crosse  City  R.  Co.  420 

17.  In  an  action  by  a  minor  for  Injuries  alleged  to  have  been  caused 

by  a  kick  administered  by  defendant's  servant,  the  evidence, 
stated  in  the  opinion,  is  held  to  be  sufficient  to  sustain  a  finding 
that  the  kick  was  the  proximate  cause  of  plaintiff's  condition 
complained  of.  Ibid. 

Mechanics'  Liens.    See  Appeal,  14.    Contracts,  4. 

Mental  Capacity.    See  Wills,  1,  2. 

Misjoinder  of  causes  of  action.    See  Pleading,  2. 

Misrepresentations.    See  Judgment,  11-13. 

Mistake.    See  Highways,  1,  4.    Vendor  and  Purchaser,  6-10. 

Mitigation  of  damages.    See  Libel  and  Slander,  ?•' 

MORTGAGES. 
See  Chattel  Mortgages.    Corporations,  2,  4. 
Foreclosure:  Parties. 
1.  In  case  of  the  enforcement  of  a  mortgage  by  foreclosure  suit 
after  the  decease  of  the  mortgagor  and  the  appointment  of  an 
administrator  of  his  estate  the  latter  is  not  a  proper  party  for 
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the  purpose  of  establishing  liability  of  such  estate  for  the  mort 
gage  indebtedness;  such  liability  being  enforceable  only  in  the 
proper  county  court.  In  re  Estate  of  Banlin:  KiUilea  v.  Doug- 
las, 140 
JSame:  Adjudication. 

2.  The  administrator  of  the  estate  of  a  deceased  person  having  been 

made  a  defendant  in  a  foreclosure  action  to  enforce  a  mortgage 
given  by  the  decedent  with  the  owner  of  the  mortgaged  premises 
by  a  deed  with  full  covenants  from  the  deceased;  and  a  judg- 
ment having  been  rendered,  among  other  things,  decreeing  the 
administrator  to  be  personally  liable  in  his  representative  ca- 
pacity for  the  mortgage  indebtedness,  and  he  having  appealed, 
resulting  in  such  decree  being  reversed  as  to  him  because  of  it 
not  being  proper  in  the  action  to  settle  the  question  of  the  lia- 
bility of  the  estate  for  the  indebtedness,  and  subsequently  the 
cause  having  been,  accordingly,  dismissed  as  to  the  adminis- 
trator, the  liability  of  the  estate  for  the  mortgage  indebtedness 
and  to  the  covenantee  under  the  deed  aforesaid  in  case  of  his 
paying  oft  the  same  for  his  protection,  is  left  wholly  unadjudi- 
cated.    Jn  re  Estate  of  Hanlin:  KilUlea  v.  Douglas,  140 

Same:  Distribution  of  surplus, 

3.  In  proceedings  to  distribute  surplus  moneys  arising  from  a  fore- 

closure sale,  under  the  facts,  stated  in  the  opinion,  held: 

(1)  W.  was  entitled  to  withdraw  the  whole  surplus  and  have 
it  applied  on  the  judgment  on  the  M^mortgage. 

(2)  S.  was  estopped  to  insist  that  enough  of  the  surplus  be 
applied  on  the  S.  note  and  mortgage  to  pay  them. 

(3)  W.  was  entitled  to  a  judgment  against  S.  for  the  amount 
due  on  his  own  note.    Durhin  v.  Shenners,  134 

Motions.  See  Appeal,  2,  8.  Court  Comkissioners,  1,  3.  Indict- 
ment AND  Information,  1.  Injunction.  JudgAent,  6,  7.  Mas- 
ter AND  Servant,  9,  13.  Pleading,  7.  Trial,  40.  Waters 
AND  Watercourses,  4. 

Multiplicity  op  Suits.    See  Equity,  2. 

MUNICIPAL  CORPORATIONS. 

Legislatit^e  control  over  municipal  acts.    See  Cemeteries. 
Ordinances,    See  FttANcniSES.    Towns. 

Public  improvemjents:  Special  assessments:  Contracts:  Patented  arti- 
cle: Action  by  general  taxpayer, 

1.  An  attempted  contract  by  a  municipality  for  the  use  of  a  patented 

article  or  process  without  following  charter  provisions  cover- 
ing that  subject  is  void,  and  may  be  attacked  on  that  ground 
by  a  general  taxpayer.    Cawker  v.  Milwaukee^  35 

2.  In  such  case  it  is  immaterial  whether  special  assessments  are  to 

be  made  to  cover  a  part  of  the  whole  cost  of  the  work,  or  the 
entire  cost  is  chargeable  to  the  municipality,  since  such  charter 
provisions  were  intended  to  exclude  any  other  method  of  ac- 
quiring for  the  municipality  the  advantage  of  patented  rights, 
articles,  or  processes  for  any  purpose.  Ibid, 

3.  In  an  action  in  equity  by  general  taxpayers  to  declare  void  an 

alleged  contract  for  improving  a  street  and  to  enjoin  the  munici- 
pality from  paying  therefor  out  of  municipal  funds,  the  rule 
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that,  where  persons  owning  real  estate  specially  benefited  by 
a  public  Improvement  have  stood  by  without  protest  or  action 
while  the  improvement  was  going  on  they  are  estopped  from 
questioning  the  validity  of  special  assessments  levied  against 
their  benefited  real  estate,  has  no  application.  Ibid, 

43am€:  Enjoining  enforcement  of  special  assessments:  Action  by  gen- 
eral taxpayer. 

4.  General  taxpayers,  as  such,  have  no  interest  In  the  question  of 

the  validity  of  special  assessments,  and  are  not  entitled  to  an 
order  which  will  prevent  the  collection  of  assessments  which 
may  be  voluntarily  paid  or  which  the  property  owners  have  by 
laches  or  consent  barred  themselves  from  contesting.  Cawker 
V,  Central  Bitulithic  P.  Co,  29 

5.  In  an  action  by  general  taxpayers  to  declare  void  a  contract  for 

street  improvements  and  enjoin  the  municipality  from  paying 
for  any  portion  thereof  out  of  its  funds,  they  are  fully  protected 
by  an  order  restraining  the  municipal  officers  from  paying  out 
any  of  its  funds  upon  the  contract;  and  if  the  order  not  only 
gives  this  relief,  but  also  prevents  the  municipal  authorities 
from  accepting  the  work,  it  is  unwarranted,  since  acceptance  of 
the  work  is  in  no  way  essential  to  the  relief  demanded.       Ibid, 

Game:  Reassessment, 

6.  In  an  action  by  general  taxpayers  to  declare  void  a  contract  for 

street  Improvements  and  enjoin  the  municipality  from  paying 
any  portion  thereof  out  of  its  funds,  the  defendant,  by  cross- 
complaint  against  the  municipality,  setting  forth  at  length  the 
entire  proceedings,  demanded  judgment  that,  in  case  the  pro- 
ceedings be  held  invalid,  the  municipality  be  required  to  pro- 
ceed to  make  a  reassessment  as  provided  in  sees.  1210(2  et  seq. 
Stats.  (1898).  Held,  that  relief  by  way  of  reassessment  was 
germane  to  the  subject  of  the  action.  Ibid, 

1,  In  such  case,  although  the  original  contract  for  the  street  im- 
provement was  void,  the  contract  does  not  require  validation 
in  order  that  a  reassessment  may  be  valid.  Ibid. 

Mutual  Insukance  Companies.    See  Insurance,  1. 

Mutual  Mistake.    See  Vendor  and  Purchaser,  6,  7. 

Murder.    See  Homicide. 

Navigable  Waters.    See  Waters  and  Watercourses,  1-6. 

NEGLIGENCE. 

Acts  and  omissions  constituting  negligence:  Dangerous  substances 
and  machinery.  See  Electricity.  Highways,  5.  Insurance,  9. 
Master  and  Servant.  Pleading,  2,  3.  Railroads,  8-16. 
Trial,  10.  16,  18.  19,  22-27,  33,  34,  42.  Waters  and  Water- 
courses. 

Bame:  Proximate  cause.  See  Mastfk  and  Servant,  17.  Trial,  10,  42. 
1.  In  an  action  against  a  manufacturing  jeweler  to  whom  jewels 
had  been  sent  for  repair,  under  the  allegations  of  the  complaint, 
stated  in  the  opinion,  held,  that  failure  to  state  their  value  to 
the  express  company  could  only  be  the  proximate  cause  by 
reajson  of  the  fact  that  plaintiff  lost  or  was  deprived  of  some 
remedy  against  the  express  company.  Boehrer  v,  Juergens  d 
Anderson  Co.  *26 
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2.  In  such  case,  If  the  express  company  owed  the  same  degree  (rf 

care  to  the  plaintiff  whether  the  value  was  stated  or  not,  then 
the  omission  to  state  the  value  deprived  the  plaintiff  of  no 
remedy  against  the  express  company  and  could  not  be  the  cause 
of  any  damage.  ihUL 

3.  In  fiuch  case,  there  being  no  allegation  that  defendant  had  en- 

tered into  any  contract  limiting  the  liability  of  the  express 
company,  the  complaint  is  held  not  to  show  any  act  or  default 
on  the  part  of  the  defendant  which  proximately  caused  any 
damage  to  the  plaintiff.  Ibid. 

4.  In  an  action  for  the  negligent  killing  of  a  mare,  the  evidence^ 

stated  in  the  opinion,  is  held  to  warrant  an  inference  of  de- 
fendants' negligence  that  resulted  in  the  damages  claimed  and 
to  support  a  verdict  for  the  plaintifL  Gattaioay  v,  Massee^  63S 
6.  In  an  action  for  the  negligent  killing  of  a  mare,  where  the  evi- 
dence is  in  sharp  conflict  upon  the  issues  of  negligence  and 
damages  sustained,  it  is  not  error  to  refuse  a  directed  verdict. 

lUd. 

Contributory  negligence.  See  Eleotbictty,  B,  8.  Masteb  and  Serv- 
ant, 13-15.  Raiuioads,  12,  13.  Triai.,  37. 
6.  In  an  action  for  negligent  use  of  a  threshing  engine  it  appeared^ 
among  other  things,  that  the  risk  was  special  in  that  there  was 
extra  hazard  caused  by  a  defective  spark-arrester,  which  was 
known  to  the  defendant  but  not  known  to  the  plaintiff,  and  was 
a  risk  not  liable  to  attract  the  plaintiff's  attention.  Held,  that 
•  the  trial  court  did  not  err  in  submitting  the  question  of  plaint- 
iff's contributory  negligence  to  the  jury.    Qingrasa  v.  Harvey, 

66» 

Negotiable  Instrumeitts.  See  Judgment,  1-5,  Payment,  2.  Plead- 
ing, 6.    Trover  and  Conversion,  3-6. 

Newspapers.    See  Libel  and  Slander.  '*' 

New  Trial.  See  Bastards,  5.  Master  and  Servant,  12.  Trial^ 
7,  8,  38. 

Nonsuit.  See  Dismissal  and  Nonsuit.  Highways,  5.  Limitation 
OF  Actions,  3.  Master  and  Servant,  1.  Pleading,  9.  Schools^ 
2,  3. 

Notice.    See  GuARAN»rY. 

Occupation.    See  Adverse  Possession.    Highways,  1-4. 

Occupation  Tax.    See  Hawkers  and  Peddlers,  1. 

OFFICERS. 

Title  to  and  possession  oj  oijice, 

1.  Apart  from  statute  the  only  method  known  to  courts  for  the  trial 

of  title  to  a  public  office,  other  than  prima  facie,  was  at  com- 
mon law  by  writ  of  quo  warranto,  and,  under  the  Wisconsin 
statutes,  is  by  an  action  in  the  nature  thereof  prescribed  and 
regulated  by  sec.  3466  et  seq.  State  ex  rel.  Lochschmidt  v. 
Raisler,  67^ 

2.  In  such  form  of  action  the  court  tries  the  true  merits  of  the  con- 

troversy, namely,  whether  the  Incumbent  has  been  legally 
elected,  not  merely  the  question  whether  he  has  by  the  various 
other  tribunals  having  to  do  with  an  election  been  decided  to 
be  so  elected.    State  ex  rel.  Danielson  v,  Zuehlke,  677 
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8.  An  action  the  main  purpose  of  which  ia  to  try  and  settle  the  title 
of  rival  claimants  to  an  office  finds  its  limits  and  essential  char- 
acteristics in  ch.  149,  Stats.  (1898) — authorizing  it  only  "when 
any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  public  office"  (sec.  3466) ;  and  hence  a  complaint 
is  insufficient  to  satisfy  the  calls  of  the  statute  which  fails  to 
allege  that  the  defendant  has  done  any  of  those  things,  although 
it  alleges  that  he  intends  so  to  do  under  claim  based  on  a  cer* 
tiflcate  already  Issued.  Ibid, 

4.  Under  the  statute,  as  well  as  at  common  law,  actual  occupation 

and  exercise  of  an  office  is  an  essential  element  in  an  action  of 
quo  warranto.  Ihid, 

5.  In  an  action  of  quo  warranto  the  actual  number  of  legal  votes 

cast  for  each  candidate,  respectively;  the  names  of  the  persons 
whom  the  relator  claims  voted  illegally  at  the  election  for  the 
defendant  which  were  canvassed  and  in  what  the  illegality  con- 
sisted; and  the  designation  of  the  election  district  where  such 
votes  were  cast,  are  facts  imperatively  required  by  the  statute — 
sec.  S468,  Stats.  (1898) — ^to  be  alleged,  and  hence  a  complaint 
which  fails  to  contain  them  Is  obnoxious  to  a  general  demurrer, 
even  though  the  defendant  be  in  occupation  of  the  office.       Ibid. 

OpnnoN  Evidence.    See  Evidence,  3-8. 

Ordinances.    See  Fbanchises.    Towns. 

Ouster.    See  Franchises.    Officers. 

Parties.  See  Franchises,  5.  Mortgages,  1,  2.  Pleading,  2.  Spe- 
cific PERFORilANCE,  2. 

Passengers.    See  Railroads,  8-16.    Trial,  27,  43. 

Patents  and  Patent  Rights.     See  Municipal  Corporations,  1,  2. 

Paternity.    See  Bastards,  6-8. 

PAYMENT. 

See  Trover  and  Conversion,  5. 

1.  Pa3anent  is  an  affirmative  defense,  and  the  burden  of  proof  is  on 

the  party  alleging  it.  In  re  Estate  of  Happel-Bossi :  Baehr  v, 
Buelh  119 

2.  In  a  bona  fide  transaction  the  giving  of  a  check  is  presumptive 

evidence  of  the  payment  of  a  debt,  but  this  presumption  is  not 

conclusive  and  may  be  overcome  by  other  evidence.    Meyer  v. 

Doherty,  398 

Penalties.    See  Railroads,  1,  6,  7.    Statutes,  1-4. 
Personal  Injuries.    See  Electricity.    Highways,  5.    Master  and 

Servant.  Negligence.  Pleading,  2.  Railroads,  8-16.   Trial, 

10,  16,  18,  19,  22-27,  33,  34,  42-44. 

PLEADING. 

Complaint  See  Action.  Deeds,  7.  Ejectment.  Equity,  2,  3. 
Franchises,  3,  5.  Fraudulent  Conveyances,  18,  19.  Indict- 
ment AND  Information.  Insurance,  2.  Judgment,  20,  21. 
LiREL  AND  Slander,  8,  9.  Negligence,  1,  3.  Officers,  3-5. 
Pleading,  8.  Specific  Performance.  Trover  and  Cojtver- 
BION,  11-15. 
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Same:  Necessary  allegations. 

1.  In  an  action  by  general  taxpayers  to  vindicate  the  public  and 

common  right  to  have  the  public  funds  and  property  preserved 
from  spoliation  by  public  officers  and  devoted  only  to  lawful 
uses,  while  an  allegation  that  the  plaintifCs  sue  in  behalf  of 
.  themselves  and  all  other  taxpayers  similarly  situated  is  a  most 
proper  and  usual  one,  and  one  which  a  careful  pleader  should 
always  insert,  it  is  not  absolutely  essential,  provided  the  com- 
plaint clearly  shows  upon  its  face  that  the  right  sought  to  be 
vindicated  is  a  public  right,  and  that  the  primary  relief  de- 
manded is  relief  to  which  the  whole  body  of  taxpayers  are  en- 
titled. Cawker  v.  Miltoaukee,  35 
Same:  Misjoinder  of  causes  of  action. 

2.  Plaintiffs,  husband  and  wife,  were  Injured  by  an  automobile 

operated  by  defendant  and  brought  an  action  in  favor  of  both, 
alleging  separate  causes  of  action  for  the  injuries  each  sus- 
.  tained.  Held,  that  a  demurrer  on  the  grounds  that  several 
causes  of  action  were  improperly  united  and  that  there  was  a 
defect  and  misjoinder  of  parties  plaintiff  was  properly  sus- 
tained. Brickner  v.  Kopmeier,  582 
Barne:  Construction:  Contract  or  tort? 

3.  Where  a  given  default  may  constitute  both  a  breach  of  contract 

and  a  tort,  in  construing  a  complaint  containing  apt  allega- 
tions charging  a  default  in  both  aspects  the  true  and  logical 
test  is:  If  from  the  whole  complaint  it  appears  that  the  con- 
tract is  alleged  chiefly  or  wholly  by  way  of  necessary  induce- 
ment in  order  to  show  the  existence  of  a  duty,  and  the  em- 
phasis is  laid  upon  wilful  or  wrongful  disregard  of  this  duty, 
intent  to  charge  a  tort  is  to  be  inferred,  while  if  the  contract 
appears  to  be  stated  as  the  basis  of  the  action,  and  the  em- 
phasis is  laid  not  upon  the  wilful  and  negligent  breach  of  duty, 
but  upon  default  in  carrying  out  the  contract,  then  the  intent 
is  to  charge  a  mere  breach  of  contract  Boehrer  v.  Juergens  A 
Anderson  Co.  426 

Crdss-complaint.    See  MuNicfiPAL  Cobporations,  6. 

4.  A  cross-complaint  may  properly  be  interposed  by  a  defendant 

when  he  is  entitled  to  affirmative  relief  against  a  codefendant 
or  against  a  codefendant  and  a  plaintiff  or  other  party,  and 
such  relief  involves  or  affects  the  contract,  transaction,  or  prop- 
erty  which  is  the  subject  of  the  action.  Cawker  v.  Central 
BittiJithic  P.  Co.  29 

Ansicer.    See  Pleadikg,  8,  9. 

Counterclaivi,  See  Contracts,  6.  Justices'  Courts,  6.  Plead- 
ing, 8,  9. 

5.  A  counterclaim  constitutes  an  independent  cause  of  action  in 

defendant's  favor.  Failure  to  appear  and  litigate  a  counter- 
claim to  the  demand  Of  the  plaintiff  is  in  effect  a  withdrawal 
of  the  cause  of  action  therein  set  forth,  and  hence  a  judgment 
for  plaintiff  is  inoperative  as  a  bar  to  the  prosecution  of  the 
counterclaim  in  a  subsequent  action.  North  Baltimore  B.  G. 
Co.  V.  Altpeter,  112 

6.  In  an  action  on  notes,  tried  on  appeal  from  a  justice's  judgment, 

a  counterclaim,  stated  in  the  opinion,  is  held  based  on  a  sub- 
sisting liability  against  plaintiff  and  properly  enforceable  as 
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such  by  the  bankrupt's  surety  who  had  given  the  undertaking 
on  appeal.  j^ia. 

Demurrer.  See  Appeal,  18.  Ejectment,  2.  Fraudulent  Convey- 
ances, 19.  Indictment  and  Infobmation,  3.  Justices*  Coubts, 
4,  6.  LiBKL  AND  Slander,  7,  8.  Officebs,  3-&.  Pleading,  2. 
Specific  Perfobmance. 

7.  Indefiniteness  and  uncertainty  in  a  pleading  cannot  properly  be 

reached  by  demurrer,  but  must  be  reached  by  motion  in  that 
behalf.    Wilcox  v.  Scallon,  621 

8.  Plaintiff,  within  the  time  allowed  by  law  after  the  service  of 

answers  containing  counterclaims,  amended  her  complaint  and 
demanded  the  identical  relief  sought  by  the  counterclaims.  The 
defendants  served  no  answers  aside  from  those  served  by  them 
to  the  original  complaint.    Held: 

(1)  The  amended  complaint  became  the  complaint  in  the  ac- 
tion. 

(2)  The  original  answers  became  the  answers  to  the  amended 
complaint. 

(3)  The  relief  demanded  and  which  could  be  awarded  upon 
the  counterclaims  being  identical  with  that  demanded  and  which 
could  be  granted  upon  the  complaint,  the  allegations  of  counter- 
claims in  th^  original  answers  did  not  constitute  counterclaims 
as  contemplated  by  the  Code. 

(4)  The  counterclaima  stated  no  grounds  for  relief  which 
could  in  any  way  resist,  modify,  or  defeat  plaintiff's  claim,  or 
protect  defendants  against  the  Judgment  to  which  plaintiff  was 
entitled  upon  the  cause  of  action  alleged  in  her  amended  com- 
plaint. 

(5)  Demurrers  to  the  counterclaims  upon  the  ground  that  the 
facts  alleged  did  not  constitute  a  cause  of  action  and  that  the 
facts  alleged  were  not  pleadable  as  a  counterclaim  were  prop- 
erly sustained.    White  v.  Smith,  641 

9,  In  such  case  it  is  no  ground  for  overruling  such  demurrers  that 
plaintiff  might  refuse  to  prosecute  the  complaint  to  judgment, 
since,  should  plaintiff  attempt  to  dismiss,  it  would  rest  with 
the  court  to  determine  whether  she  would  be  permitted  to  do 
so  unconditionally,  and  whether  upon  defendant's  application 
the  counterclaims  should  then  be  reinstated.  IMd. 

Amendment,  See  Limitation  of  Actions,  3-7.  Pleading,  8.  Trial,  3. 
Waiver,  2. 

10.  The  power  of  trial  courts  to  allow  amendments  in  furtherance 

of  justice  is  very  broad.    Price  v,  Orzyll,  623 

11.  Where,  In  an  action  for  assault  and  battery,  the  trial  court  al- 

lowed the  issue  of  justification  of  the  assault  to  be  brought  into 
the  case  by  amendment  after  the  completion  of  the  trial  and 
rendition  of  the  verdict,  while  such  proceeding  Is  unusual,  it  is 
held  to  have  been  within  the  discretion  of  the  trial  court.   Ihid. 

General  denial.    See  Assault  and  Battery,  1,  2,  9.    Jvdgment,  21. 

Police  Regulations.    See  Franchises,  1.    Hawkers  and  Peddlers. 

Possession.  See  Adverse  Possession.  Deeds,  1,  2.  Fraudulent 
Conveyances,  7,  8.  Sheriffs,  1,  3,  4.  Trover  and  Conver- 
sion, 8,  9,  17,  18. 

Preferences.    See  Fraudulent  Conveyances,  3,  12,  13. 

Prejudice  of  judge.    See  Mandamus,  2. 
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Pbeliminary  Injunction.    See  Injunction. 

Pbssoription.    See  Highways,  1-4. 

Pbvsuhptionb.  See  CJontbacts,  4.  Cigabettb,  1.  Cbiminal  Law,  9. 
Deeds,  1.  Descent  and  Distribution.  1,  2.  Insurance,  11. 
Judgment,  10.  Payment,  2.  Statutes,  5.  Tboveb  and  Con- 
version, 18.    Wiixs,  10,  21. 

Principal  and  Agent.    See  Insurance,  1-6,  10,  12. 

Principai.  and  Surety.    See  Sheriffs,  1. 

Printed  Case.    See  Appeal,  2S. 

Privileoed  Communications.    See  Libel  and  Slander. 

Process.    See  Appearance.    Sheriffs,  3. 

Prohibition,  Writ  of.    See  Court  Commissioners. 

Promissory  Notes.    See  Judgment,  1-5.    Pleading,  6. 

Provisional  Remedies.    See  Appeal,  1. 

Proximate  Cause.  See  Damages,  1.  Master  and  Servant,  17. 
Negligence,  1-5.    Triai.,  10,  42. 

Quantum  Meruit.  See  Executors  and  Administrators,  2-6.  Lim- 
itation OF  Actions,  3. 

Qxtiet  Enjoyment.    See  Covenants,  1. 

Quo  Warranto.    See  Franchises,  3-5.    Officers. 

RAILROxlDS. 

Oper<Uion:  Statutory  regulations. 

1.  Sec.  1813,  Stats.  (1898),  was  amended  by  ch.  623,  Laws  of  1907, 

substituting  a  penalty  of  $10  "for  each  day  after  the  expira- 
tion of  said  three  months"  In  lieu  of  a  penalty  of  $10  "for  each 
and  every  locomotive  that  may  thereafter  pass  through  such 
land."  Held,  although  the  amendment  contained  no  saving 
clause,  nevertheless  rights  of  action  accruing  before  the  amend- 
ment went  into  effect  were  preserved  under  sec.  4974,  Stats. 
(1898).    Miller  v.  Chicago  d  N.  W.  R.  Co,  183 

2.  An  "Inclosure"  commonly  means  a  particular  space  surrounded 

by  a  barrier  of  some  sort.  Iltid, 

3.  The  phrase  "owner  of  Inclosed  lands"  Is  only  satisfied  by  an 

owner  of  land  surrounded  by  a  substantial  fence,  or  Its  equiva- 
lent, separating  his  premises  from  outside  territory.  Ibid, 

4.  The  words  "Inclosed  land"  as  used  in  sec.  1813,  Stats.   (1898), 

mean  land  so  effectively  separated  from  all  other  land  as  to  ren- 
der the  same  suitable  for  use  by  Itself.  Ibid. 
6.  While  the  term  "Inclosure,"  as  regards  lands,  means  a  tract  of 
land  surrounded  by  an  actual  fence,  it  does  not  necessarily 
mean  a  lawful  fence,  nor  as  to  all  situations  a  fence  strictly  so 
called,  but  a  fence  or  something  equivalent  for  protection  of 
the  premises  against  encroachment  from  without  and  restraint 
within.  Ibid. 

6.  Under  sec.  1813,  Stats.  (1898),  an  owner  of  lands  cannot  enforce 
the  penalty  where  part  of  the  line  between  his  lands  and  his 
neighbors'  is  occupied  by  an  old  brush  fence,  down  in  places, 
or  practically  so,  enabling  cattle  to  readily  pass  and  repass,  or 
where  between  a  creek  on  the  owner's  land  and  a  neighbor's 
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line  the  land  was  low  and  marshy,  yet  such  as  to  allow  cattle 
to  pass  over  the  owner's  land  to  the  creek,  although  the  creek 
formed  a  substantial  barrier  to  further  progress  of  the-  cattle. 

Ihid. 
Same:  Speed  of  trains:  Cumulative  penalties. 

7.  Sees.  1809,  1819,  Stats.  (1898),  are  penal  and  to  be  so  construed, 

and,  being  plain  and  unambiguous,  are  not  cpen  to  construc- 
tion, and  authorize  the  collection  of  cumulative  penalties.  State 
v.  Wis,  Cent.  R.  Co.  478 

Injuries  to  travelers  and  friends  on  depot  grounds.    See  Triai.,  26, 
27,  43. 

8.  A  person  coming  upon  the  platform  or  depot  grounds  of  a  rail- 

road company  for  the  purpose  of  taking  leave  of  a  friend  who 
is  a  passenger,  or  in  good  faith  about  to  become  a  passenger, 
on  its  train,  sustains  toward  the  company  the  legal  relation  of 
a  person  upon  its  grounds  by  its  invitation,  to  whom  the  com- 
pany owes  the  duty  of  ordinary  care.  Banderoh  v.  Wis.  Cent. 
R.  Co.  249 

3.  The  extent  of  such  duty  is  to  keep  in  a  safe  condition  all  por- 
tions of  its  platforms  and  approaches  thereto,  to  which  the  pub- 
lic do  or  would  naturally  resort,  as  well  as  all  portions  of  their 
station  grounds  reasonably  near  to  the  platforms,  where  pas- 
sengers, or  those  who  have  purchased  tickets  with  a  view  to 
take  passage  on  its  cars,  as  well  as  their  friends,  would  nat- 
urally or  ordinarily  be  likely  to  go.  IMd. 

10.  Where  plaintiff,  accompanying  a  friend  who  was  about  to  take 

passage  on.  defendant's  train,  in  passing  from  the  street  to  the 
depot  stepped  off  the  edge  of  the  platform,  crossed  a  grass  plot 
on  the  depot  grounds  in  going  from  one  portion  of  the  plat- 
form to  another,  and  tripped  over  a  wire  there  maintained  by 
the  defendant,  It  cannot  be  said  as  matter  of  law  that  such  act 
was  a  trespass  which  relieved  the  defendant  from  all  duty  to- 
wards the  plaintiff.  ibid. 

11.  In  such  case  the  questions  whether  the  place  of  injury  was  rea- 

sonably near  the  defendant's  platforms,  and  whether  one  would 
naturally  or  ordinarily  be  likely  to  go  in  such  place,  are  in 
most  cases  questions  of  fact  for  the  Jury.  Ibid. 

12.  In  an  action  against  a  railroad  company  for  injuries  sustained 

by  plaintiff  while  walking  on  a  grass  plot  adjacent  to  its  depot 
platform,  the  evidence,  stated  in  the  opinion,  is  held  to  sup- 
port a  verdict  that  defendant  was  negligent  in  maintaining 
such  wires  where  and  in  the  manner  it  did,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence.  ibid. 

13.  It  may  be  negligence  to  leave  wires  stretched  across  a  dimly- 

lighted  place,  where  persons  lawfully  using  a  railroad  com- 
pany's platform  might  ordinarily  or  naturally  be  expected  to 
go,  where  there  would  be  no  such  negligence,  or  at  least  no 
such  manifest  negligence,  in  maintaining  these  wires  in  a  well- 
lighted  place.  Ibid. 

14.  In  an  action  against  a  railroad  company  for  injuries  sustained 

by  plaintiff  while  walking  on  a  grass  plot  adjacent  to  its  depot 
platform,  the  use  of  the  words  "depot  grounds"  in  a  question 
addressed  to  a  witness  to  identify  the  place  of  the  injury  is 
not  prejudicial  error.  Ibid, 
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15.  In  such  case  evidence  on  the  part  of  the  plaintiff  that  there  were 

at  times  four  trucks  on  the  platform,  although  there  wajs  at  the 
time  of  plaintiff's  injury  but  one,  is  held  competent  as  bearing 
upon  the  negligence  of  the  defendant  Ibid. 

16.  In  such  case  permitting  a  witness  to  testify  that  the  wires  were 

probably  down  more  times  than  they  were  up,  if  error  at  all, 
was  harmless.  ibid. 

Real  Property.  See  Adverse  Possesstox.  Bouitdaries.  Cove- 
nants. Deeds.  Fraxtdulent  Conveyances,  1-6,  17-22.  High- 
ways. Homestead.  Justices'  Courts,  6.  Railroads,  1-6. 
Specific  Performance.    Vendor  and  Pcrchaser. 

Reasonable  Doubt.    See  Bastards,  6. 
Reassessment.    See  Municipal  Corporations,  6,  7. 
Receiver.     See  Fraudulent  Cottveyances,  22. 
Recoupment.    See  Election  of  Remedies,  2. 

REFERENCE. 

A  court  has  the  right  to  re-refer  a  cause  where  a  referee  has  failed 
to  find  on  material  facts.  In  re  Estate  of  Happel-Bossi:  Baehr 
V.  Buell,  11^ 

Reformation  of  Instruments.    See  Trial,  45. 

Remedies.     See  Action.     Appeal.     Deeds,  4-7.     Ejectment,  4-7. 

Fraudulent    Conveyances.      Judgment.      Justices'    Courts. 

Landlord  and  Tenant.    Mandamus.    Officers.    Sheriffs. 
Repeal  of  Statute.    See  Appeal,  7.    Statutes,  2. 
Replevin.    See  Election  of  Remedies,  6. 
Representations.    See  CRmiNAL  Law,  3,  4.    Fraudulent  Convet- 

ANCES,  10. 

Res  Adjudicata.    See  Appeal,  18.    Mortgages,  2. 

Rescission.  See  Deeds,  7.  Insurance,  9,  11,  12.  Vendob  and  Pub- 
chaser,  6-10. 

Res  Gestae.    See  Assault  and  Battery,  4,  5.    Homicide,  2, 
•Retraction.    See  Libel  and  Slander,  7. 

Retrospective   Laws.     See   Municipal   Corporations,   7.     Rail- 
roads, 1. 
Rivers.    See  Waters  and  Watercourses,  1-6, 

RULES  OF  COURT. 

Supreme  Court  Rule  10  (Briefs),  406,  413,  416. 
Supreme  Court  Rule  16  (Service  of  printed  case),  510,  513. 
Supreme  Court  Rule  46  (Service  of  briefs),  510,  513. 
Circuit  Court  Rule  XI,  sec.  6  (Motions  and  orders),  128. 

SALES. 

Requisites  and  validity.  See  Fraudulent  Conveyances,  7.  Trover 
and  Conversion,  8,  9. 

1.  PlaintifC  filed  a  claim  against  a  decedent's  estate  for  the  value  of 
certain  personal  property  alleged  to  have  been  purchased  at  the 
same  time  and  as  part  of  the  purchase  of  a  dwelling  house,  and 
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under  the  evidence,  stated  in  the  opinion,  it  is  held  that  whether 
the  sale  had  in  fact  been  made  was  for  the  jury.  Fleece  v.  jEs- 
fate  of  Woodworth,  678 

2.  In  such  case  it  was  also  held,  under  sec.  2308,  Stats.  (1898),  that 
plaintiff  failed  to  show  a  valid  agreement  for  the  purchase  of 
the  property.  l})id. 

Rescission.    See  Election  of  Rekebies,  1-6. 
Breach.    See  Damages,  1. 
Satisfaction.    See  Tboveb  and  Conversion,  5. 

SCHOOLS. 

1.  Under  the  provisions  of  sec.  442,  Stats.  (1898),  the  director  of 

a  school  district  has  the  power  to  commence  and  prosecute  an 
action  upon  the  treasurer's  bond  without  waiting  for  a  meet- 
ing of  the  school  district,  and  the  reservation  of  power  to  the 
district  meeting  given  by  subd.  17,  sec.  430,  Stats.  (1898),  is  not 
inconsistent  with  such  power  given  the  director.  School  Dis- 
trict V,  CHI  corn,  465 

2.  In  such  case  ibe  school  district  meeting  has  power,  subject  to 

control  of  the  court,  to  dismiss  an  action  on  Its  treasurer's 
bond  commenced  by  the  school  district  director.  Ihid. 

3.  In  an  action  by  a  school  district  director,  in  the  name  of  the 

district,  against  its  treasurer  for  breach  of  his  bond,  it  is  held 
under  the  evidence,  stated  in  the  opinion,  that  an  appeal  from 
a  judgment  dismissing  the  action  should  be  dismissed.        I}>id. 

Selection.    See  Executions. 

Self-defense.    See  Assault  and  Battehy,  2,  7,  8.    Homicide,  5,  6. 

Self-servino  Declarations.    See  Evidence,  2.    Insurance,  10. 

Sequestration.    See  Fraudulent  Conveyances,  22. 

SHERIFFS. 

See  Trover  and  Conversion,  1,  8. 
Liability  on  official  bonds. 

1.  In  an  action  for  breach  of  a  sheriff's  bond,  brought  against  the 

sheriff  and  his  sureties,  in  permitting  an  attached  vessel  to  be 
taken  from  his  custody,  his  return  upon  the  writ  of  attachment 
is  an  admission  of  a  fact  against  his  interest,  made  in  the  course 
of  his  olficial  business,  and  prima  facie  and  co::3petent  evidence 
of  such  fact,  both  against  the  sheriff  and  the  sureties  on  his 
bond.    Phillips  v.  Eggert,  318 

2.  In  such  action  a  witness  testified  that  he  was  acquainted  with  the 

value  of  like  vessels,  had  examined  the  attached  property,  and 
that  it  was  worth  a  certain  sum.  Held,  in  the  absence  of  evi- 
dence to  the  contrary,  that  such  testimony  was  competent  prima 
fade  evidence  of  the  value  of  the  debtor's  Interest  in  the  vessel. 

Ibid. 

3.  In  an  action  on  a  sheriff's  bond  for  permitting  an  attached  ves- 

sel to  be  taken  from  his  custody,  a  recital  of  the  judgment  in 
the  main  action  of  the  attachment  proceedings,  introduced  in 
evidence,  that  personal  service  of  the  summons  had  been  made 
on  the  defendant  therein,  is  prima  facie  evidence  of  that  fact. 

Vol.  133—47 
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and  sufficient  to  prove  that  the  Judgment  in  th«  attachment  ac> 
tion  was  based  on  due  service  of  process.  Ihid, 

4.  In  an  action  on  a  sheriff's  bond  for  permitting  an  attached  ves- 
sel to  be  taken  from  his  custody,  the  evidence,  stated  in  the 
opinion,  is  held  ample  to  take  to  the  jury  the  question  whether 
the  sheriff  lost  possession  by  reason  of  negligence.  Ibid, 

SuLi^DEB.    See  Libel  a27D  Slandeb. 

Special  Assessments.    See  Municipal  Corpobations. 

Special  Jubisdiction.    See  Jcdgment,  20-22. 

Special  Verdict.  See  Appeal,  5,  23,  24.  Electbicitt,  1.  Masteb 
AND  Sebvant,  2,  11,  12.  Trial»  11,  13-16,  20,  21.  26,  28-30,  34, 
86,  42-44.    Watebs  and  Watercoitbses,  4-6. 

SPECIFIC  PERP'ORMANCB. 
See  Vendob  and  Pubchaseb,  8,  9. 

1.  A  complaint  for  specific  performance  of  a  contract  for  the  con- 

veyance of  real  estate,  which  alleges  the  death  of  the  purchaser 
and  that  plaintlfCs  are  his  heirs,  is  defective  and  demurrable  If 
it  fails  to  specify  whether  or  not  plaintiffs  are  all  the  heirs 
and  are  all  the  parties  interested  in  the  land  embraced  in  the 
alleged  contract  of  sale.    Wilcox  v.  Scallon,  621 

2.  Such  defect  goes  to  the  question  of  a  defect  of  parties  and  is  not 

reached  by  a  demurrer  specifying  only  "a  nonjoinder  of  neces- 
sary parties  plaintiff,"  and  under  sec.  2651,  Stats.  (1898),  is 
insufficient  Ihid. 

8.  In  an  action  for  specific  performance  of  a  contract  for  the  con- 
veyance of  real  estate,  on  demurrer  it  was  held  there  was  noth- 
ing  in  the  complaint  to  show  that  the  action  was  commenced 
within  an  unreasonable  time  after  the  vendee  had  performed 
the  contract  on  his  part  Ibid. 

Statute  of  Fbauds.  See  Frauds,  Statute  of.  Infants,  2.  Sales,  2. 

Statute  of  Limitations.    See  Limitation  of  Actions. 

STATUTES. 

Constitutionality.    See  Constitutional  Law. 

Penal  statutes.    See  Railboads,  1,  6,  7.    Statutes,  2-4. 

1.  Any  statute  giving  a  right  to  recover  of  a  person  by  civil  action, 

either  for  the  benefit  of  the  public,  or  In  its  name  for  the  benefit 
of  a  private  person  for  his  own  use,  or  in  the  name  of  the  latter 
for  his  own  use,  a  sum  by  way  of  punishment  or  punitory  dam- 
ages,  is  a  penal  statute.    Miller  v.  O.  d  N.  W.  R.  Co,  183 

Repeal. 

2.  Rights  under  a  penal  statute,  both  as  regards  the  right  and  a 

pending  cause  of  action  to  enforce  it,  do  not  survive  a  repeal 
thereof  without  a  saving  clause,  which  need  not  necessarily  be 
embodied  in  the  amendatory  or  repealing  act  Fbid, 

Construction.  See  Appeal,  1,  7,  10.  Corporations,  5.  Constitu- 
tional Law,  2.  Cigarette,  1,  2.  Cemeteries.  Deeds,  6. 
Discovery.  Franchises,  3,  4.  Fraxtds,  Statute  of.  Fraudu- 
lent Conveyances,  2-4,  6,  8,  17.     Habeas  Corpus,  6.     Hom» 
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STEAD,    1.       HOMTCIDG,    11.       InFAWTS,    2,    3.      JUDGMENT,    2,    4,    7, 

9,  20.  Justices'  Courts,  1-3,  5.  Landlord  and  Tenant,  2. 
Libel  and  Slandeu,  2-9.  Limitation  of  Actions.  Maritime 
Liens.  Officers,  1,  3,  5.  Railroads,  1-7.  Sales,  2.  Schools, 
1,  2.  Specific  Performance,  2.  Towns.  Trover  and  Conver- 
sion, 8,  9. 

3.  A  penal  statute  which  is  open  to  construction  Is  to  be  limited 

rather  than  extended  thereby  in  favor  of  the  person  sought  to 
be  penalized,  so  that  in  case  of  fair  doubt  as  to  which  of  two 
reasonable  meanings  readable  out  of  the  law  was  intended  that 
one  should  be  adopted  which  is  most  favorable  to  such  person. 

Ibid. 

4.  Penal  statutes  should  be  construed  so  as  to  effect  the  indicated 

legislative  purpose.  Ihid. 

5.  The  words  of  a  statute  which  are  plain  in  their  literal  sense  and 

lead  to  no  inconsistent  or  absurd  consequences  must  be  pre- 
sumed to  have  been  Intended  to  have  their  plain  and  ordinary 
meaning,  and  such  presumption  must  prevail  under  all  cir- 
cumstances. Ibid. 

Amendment.    See  Railroads,  1.    Statutes,  2. 

Repeal.    See  Appeal,  7.    Statutes,  2. 

Retrospective  laios.    See  Municipal  Corporations,  7.    Railroads,  1. 

Foreign  statutes.    See  Appeal.  9. 

STATUTES  CITED,  Bra 
Constitution  of  Wisconsin.  Statutes  (1898  and  since). 

Art      T,  sec.    1  -  154, 160, 161  Sec.  Page. 

**    VTI,    "     3  -  -        -       3  430,  subd.  17  -        -       -  465, 467 

••VIII,    **    23  -  -        -        6      442 465,467 

c,  T                                 670 211-214 

DESSION  J^WB.  fyj-^  -  •  «  •  «       212-*' 15 

1870.  Ch.     72  -  -  -  -    241      671a 213 

1881.  "99-  -  -  -    587      884 611 

1901.  "101-  -  -  -    463  1210d  (Supp.  1906) .       -        33,34 

1901.  "    244-  -  -  153,155  1210d  et  seg.      -        -        -        -      29 

1901.  "    269  -  -  -  -    128  1454 ....     502, 505, 507 

1903.*"  317-  -  -  45,76  1775 378 

1905.  "   82  -  -  242, 244, 249  1778 589, 696 

1905.  "  282  -  -  -  -  463  17706    -   -   200, 205, 302, 308 

um.  "353-  -  -  -  361  1809-   -   -   -   478,480,481 

1905.  "490-  -  -  -  238  1813-    -   -   -   183,184,187 

1905.  "501-  -  -  -   33  1819-   -   -   -   478,480,481 

1907.  "  267-  -  -  327,337  1977 364 

1907.  "  547  -  -  -  77, 83,  84  2077 437 

1907.  "  623  -  -  184,  187,  188  2078  -   -   -   431-434, 437, 438 

Revised  Siatutes  of  1858.     2308 -^^^-  ^  I   I   I  678!  680 

Ch.  119,  sec.  33        -        -        -    189    2310-        I       -        -      392, 395*,  396 

Revised  Statutes  OF  1878.  2320-       -       -       -       .    431,437 

Section  2345    -        -        -        -    586    2.367 125,128 

"        2(>S0    -        -        -        -    586    2420 7 

«•       4985    -        •        .        -    586    2604 89 
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STATUTES  CITED,  Etc.— con. 
Statdteb  (1898  and  since)  —  con.        Statutes  (1898  and  since)  —  con. 


Sec, 

2625  (Supp.  1906) 

2aS7,  subd.  13  - 

2649- 

2651  - 

2656- 

2656a 

26()9,  2670 

2673- 

2680- 

2738-        - 

2815-        - 

2829-        -        - 

2831  - 


Page. 

-  463 

-  324 

-  524 

-  521,524 

-  645, 646 

-  33 

-  100 
508,  509,  511 

-  586 

-  324 
.        -    6,7 

-  100,  (372 
100,  582,  585 


2832  -        -       148, 150, 197, 199, 364 

2855 637 

2873m  (L.  1907,  ch.  647)     77, 83,  84 
2874-        -        -        -   •     -         78,84 

2896 196,198 

2967 129 


Sec.  Page. 

3407-3449  (ch.  147)  -  -  -  7 
3408-        -        -        -      232,235,236 

3409 7 

3427-        -        -        -      232,235,237 

3428 234 

3463-3476  (ch.  149)  -  -  673,  675 
3466-  -  -  589,597,673,675 
S4GQet8eq.        -        -        -     672,675 

3468 673,676 

3620 516,619 

3766 585 

3767 630,531 

3768-  -  -  -  619,530,531 
3832-        -        -       350,351,355,356 

3860 140,143 

4041a  (L.  1907,  ch.  267)  -  -  327 
40416  (L.  1907,  ch.  267)  -  -  a37 
4069-  -  -  119,123,516,520 
4096-  153-155, 157,  158,  160, 161 
-     164,161 

512 

473 

4222,  subd.  3  -  -  -  -  101 
4222,      **     5    -        -        -        -    445 

4256 548,553 

4256a        -        -        -        -  20,  -2, 28 

4351 602,610 

4366 615 

4397 602,611 

4608/(Supp.  1906)    -      242,244,249 

4659 457 

4706 457 

4974 184,188 

4986 686 


4101- 
4136- 
4207- 


2969,  subd.  3  -  -  -  -  129 
2969,  "  7  -  -  -  196,198 
2982,  "6,8  -  -  -  668 
2983-        -        -        -      125,128,129 

3025 129 

3052 196,198 

3060 196,198 

3069,  subd.  3    -        -        -     153,155 

3074 652 

3077 652 

3079-        -        -        -      647,652,656 

3348 319,323 

3358 528,529 

3358,  subd.  1    -        -        -        -    628 

3359,  "     2    -        .        -        -    629 

Stay.    See  Appeal,  1,  10. 

Stock  and  Stockholders.    See  Chattel  MoBTaACES,  1. 
TiONs,  1,  4.    Wills,  13-15. 

Stock  in  Trade.    See  Chattel  Mortgages,  2. 

Streets.    See  Municipal  Corporations. 

Subclassification.     See   Criminal  Law,  8. 
dlers,  2. 

Subdivision  of  Sections.    See  Boundaries,  4, 
Succession.    See  Descent  and  Distribution. 
Summons.     See  Appearance.    Sheriffs.  3. 
Superintending  and  Supervisory  Control. 

Courts,  1,  2.    Mandamus,  1. 
Supreme  Court.    See  Appeal.    Appearance,  3. 

DAMUS,  1. 

Suretyship.    See  Sheriffs,  1. 

Surface  Waters.    See  Waters  ani>  Watercourses,  7,  8. 


Corpora- 


Hawkers  and  Ped- 


See  Appearance.  3. 
Courts,  4.    Man- 
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SuBPLus.    See  Mortgages,  3. 
Surplusage.    See  Judg^cent,  8. 
SuBvxYS.    See  Boundaries. 
SuRyiYAL  of  cause  of  action.    See  Statutes,  2. 
Taxation.     See  Hawkers  and  Peddlers,  1.    Municipal  Corpora- 
tions.   Pleading,  1. 
Telephones.    See  Franchises,  1,  2. 

Tenancy  at  Vv'ill  and  bt  Sufferance.   See  Landlord  and  Tenant. 
Testamentary  Capacity.    See  Wills,  1,  2. 
Threats.    See  Homicide,  1-3. 

TOWNS. 

Creation,  alteration,  and  existence. 
On  certiorari  to  review  the  action  of  a  county  board  It  appeared, 
among  other  things,  that  by  ordinances  the  county  board  had 
detached  certain  territory  from  one  town  and  attached  parts 
thereof  to  other  towns.    Held: 

(1)  The  proceedings  of  the  county  board  were  taken  under 
sec.  670. 

(2)  The  requirements-  of  sec.  671,  prescribing  how  a  town 
may  be  divided,  did  not  apply  to  the  change  of  boundaries  of 
the  towns  affected  by  the  ordinances  in  question. 

(3)  Detaching  territory  from  towns  and  attaching  it  to  others 
Is  not  the  equivalent  of  dividing  the  territory  of  a  town  and 
thua  creating  a  new  town  In  addition  to  those  existing. 

(4)  No  vote  of  the  electors  of  the  territory  affected  by  the 
ordinances  was  necessary  to  authorize  the  county  board  to 
change  the  boundaries  in  the  manner  in  which  it  was  done. 
State  ex  rel.  Rosatider  v.  Lippels,  211 

Treasury  Stock.    See  Wills,  14,  15. 
Trespass.    See  Boundaries,  3.    Railroads,  10. 

TRIAL. 

Reception  of  evidence:  Introduction,  offer,  and  admission  of  evidence. 
See  Appeal,  11,  15,  26.  Assault  ai^d  Battery,  1,  4-6,  9,  10. 
Bastards,  2.  Conspiracy.  Criminal  Law,  1-6.  Descent  and 
Distribution,  3.  Electricity,  3,  4.  Evtdfn'ce,  2-8.  Fraudu- 
lent Conveyances,  8.  OA\fiXG,  6-8.  Garnishment.  Home- 
stead, 4.  Homicide,  1-4.  Insurance,  10.  Judgment,  21,  22. 
Justices'  Colrts,  5.  Railroads,  14-16.  Waters  and  Water- 
courses, 1.  , 

1.  It  is  not  error  to  strike  out  the  answer  of  a  witness  where  a  por- 

tion  was  uonresponslve  to  the  question,  and  the  other  portion 
was  but  a  reiteration  of  other  testimony  of  the  witness  and  a 
fact  about  which  there  was  no  dispute.    Seivert  v,  Oalvin,    391 

2.  It  is  not  error  to  sustain  objection  to  a  question  Interrogating 

a  party  as  to  whether  certain  deeds,  of  which  he  had  declared 
ignorance,  appeared  of  record,  since  the  records  themselves 
were  the  best  evidence  of  what  appeared  upon  them.  Ibid. 

3.  It  is  not  prejudicial  error  to  allow  a  plaintiff  to  answer  the  ques- 

tion: "Who  was  the  owner  of  the  goods?"  since,  while  it  might 
have  been  objectionable  as  calling  for  a  legal  conclusion,  it  was 
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but  a  reiteration  of  assertion  of  ownership  already  made  in  the 
complaint  and  which  was  the  basis  of  the  whole  controversy. 

Ibid. 

4.  Where  part  of  a  conversation  has  been  given  in  evidence  it  is 

error  to  refuse  the  opposite  party  opportunity  to  prove  the 
other  part,  so  far  as  relevant    Yeska  v.  Swendrzynski,       475 

Bame:  Objections. 

5.  A  party  having  permitted  a  question  and  answer  without  objec- 

tion cannot  properly  object  to  the  correction  of  the  answer. 
Banderoh  v.  Wis,  Cent.  R.  Co.  24^ 

Argument  and  conduct  of  counsel.    See  Chiicctal  Law,  7. 

6.  Statements  of  plainti£t*s  counsel  in  argument  to  the  Jury,  set  out 

in  the  opinion,  are  held  not  to  be  argument,  but  rather  insinua- 
tion pregnant  with  unfair  suggestion,  and  that  the  use  of  such 
language  to  the  Jury  could  not  be  too  severely  censured.  Neu- 
meister  v.  Ooddard,  405 

7.  In  such  case  the  trial  court  would  have  been  Justified  in  grant- 

ing a  new  trial  if  it  believed  the  language  had  its  intended  ef- 
fect upon  the  Jury.  Ibid. 

8.  In  such  case,  although  disapproval  of  counsel's  remarks,  by  in* 
.  struction  of  the  trial  court  to  the  Jury  to  disregard  the  lan- 
guage, might  have  been  more  vigorous  and  clear,  yet,  that  court 
having  disapproved  the  language  and  refused  to  grant  a  new 
trial,  the  appellate  court  declines  to  reverse  the  Judgment  on 
that  ground.  Ibid., 

Taking  case  or  question  from  jury.  See  Deeds,  2.  3.  Electricity.  5. 
Evidence,  4-8.  Gamixq,  5,  6.  Justices'  Courts,  &.  Master 
AND  Servant,  3.  Railroads,  10,  11.  Sales,  1.  Trover  and 
Conversion,  8. 

9.  Ordinarily  in  an  action  at  law,  and  in  those  cases  in  which  the 

law  does  not,  from  the  act  In  question,  conclusively  infer  the 
intent,  the  question  of  intention  is  one  of  fact  for  the  Jury. 
Carson  v.  Milwaukee  Produce  Co.  85 

Same:  Nonsuit.  See  Dismissal  and  Nonsuit.  Master  aito  Serv- 
ant, 1.    Pleading,  3. 

Same:  Direction  of  verdict.  See  Judgment,  22.  Limitation  op  Ac- 
tions, 3.    Master  and  Servant,  1,  9.    Negligence,  5. 

Instructions  to  jury:  Province  of  court  and  jury.  See  Appeal,  20. 
Assault  and  Battery,  2.  Criminal  Law,  8,  9.  Electricity, 
1,  8.  Homicide,  5-12.  Trial,  8.  Trover  and  Conversion, 
1-9,  16-18.    Waters  and  Watercourses,  5,  6. 

10.  In  an  action  for  personal  injuries,  instructions  following  a  defi- 

nition of  proximate  cause,  stated  in  the  opinion,  are  held  not 
open  to  the  criticism  that  thereby  the  court  informed  the  Jury 
that  the  defendant  was  guilty  of  want  of  ordinary  care.  Bande- 
rob  V.  Wis.  Cent.  R.  Co.  249 

11.  It  is  prejudicial  error  for  the  trial  court  by  instruction  to  inform 

the  Jury  expressly  or  by  necessary  implication  of  the  efTect  of 
an  answer  or  answers  to  a  question  or  questions  of  the  special 
verdict  upon  the  ultimate  right  of  either  party  litigant  to  re- 
cover or  upon  the  ultimate  liability  of  either  party  litigant. 

Ibid. 
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12.  By  the  term  "general  Instructions"  is  meant  such  Instructions  as 

are  appropriate  only  to  a  general  verdict,  and  which  also  in- 
form the  Jury  of  the  effect  of  their  answers  upon  the  final  result. 

Ihid. 

13.  The  giving  to  the  jury  of  general  rules  of  law  appropriate  to  the 

particular  question  of  the  special  verdict  In  connection  with 
which  such  rules  are  given  is  not  error.  Ibid. 

14.  A  charge  otherwise  proper  is  not  erroneous  merely  because  an  in- 

telligent juror  might  be  able  to  infer  therefrom  the  effect  upon 
the  final  result  of  his  answers  to  the  special  questions.      Ibid. 

16.  All  parts  of  the  charge  bearing  upon  a  particular  question  of  the 

special  verdict,  whether  given  by  the  court  of  its  own  motion  or 
at  the  request  of  either  party,  should  be  given  together  in  con- 
nection with  the  submission  of  that  question  to  the  jury,  and 
the  failure  so  to  do  will  be  considered  error  when  it  appears  to 
the  appellate  court  that  the  jury  were  misled  thereby,  but  not 
otherwise.  Ibid, 

IG.  In  an  action  for  personal  injuries  to  a  servant  It  is  held  that  the 
instructions  given  did  not  inform  the  jury  of  the  effect  of  their 
answers  to  the  questions  presented  In  the  special  verdict 
Zamik  v.  C.  Reisa  Coal  Co.  290 

Bame:  Urging  jury  to  agree  on  verdict. 

17.  It  is  within  the  discretion  of  the  trial  court  in  conducting  trials 

to  offer  further  instruction  to  the  jury,  or  to  urge  upon  them 
earnest  effort  to  agree  upon  a  verdict.    Seivert  v.  (}alvin,     391 

Same:  Applicability  to  pleadings,  evidence,  and  questions  of  special 
verdict. 

18.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 

fective car,  it  was  not  error  for  the  court  to  instruct  the  jury 
that  it  was  the  duty  of  the  defendant  to  make  a  proper  inspec- 
tion where,  as  shown  by  the  evidence,  the  inspection  made  was 
quite  general,  and  from  it  the  jury  might  have  found  that,  if  a 
proper  inspection  had  been  made.  It  would  have  revealed  the 
defect  in  the  lever.    Zamik  v.  C.  Beiss  Coal  Co.  290 

19.  In  an  action  by  a  servant  for  personal  injuries  caused  by  a  de- 

fective car,  the  court,  in  submitting  to  the  jury  the  question  of 
ordinary  care  on  the  part  of  the  plaintiff,  instructed  them  on 
the  subject  of  unavoidable  accidents,  as  stated  in  the  opinion^ 
and  under  the  record,  also  stated  in  the  opinion,  it  is  held  that 
such  instruction,  whether  applicable  to  the  facts  or  not,  was 
not  prejudicial  to  defendant.  Ibid. 

20.  Where  instructions  to  the  jury,  although  applicable  to  other  ques- 

tions of  a  special  verdict,  were  not  applicable  to  the  particular 
questions  in  connection  with  the  reading  of  which  they  were 
given,  but  were  not  incorrect  as  legal  propositions  nor  inappli- 
cable to  other  phases  of  the  case,  it  was  held  that  the  jury  were 
not  misled  thereby  to  appellant's  prejudice.  Neumeister  v.  Qod- 
dard,  405 

21.  Where  the  record  showed  that  a  question  of  a  special  verdict  to 

which  a  given  instruction  was  applicable  was  re-read  to  the 
jury  after  reading  a  question  to  which  the  instruction  was  In- 
applicable and  just  before  the  giving  of  the  instruction,  appel- 
lant was  held  not  to  be  prejudiced  thereby.  Ibid. 
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Same:  Construxition  and  operation. 

22.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  bare 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
foreman,  an  instruction  stated  in  the  opinion  is  held  appli- 
cable to  the  issues  and  to  embody  a  correct  statement  of  the 
law,  and  not  open  to  the  criticism  of  being  misleading  in  that 
it  was  a  mere  general  statement  of  an  abstract  proposition  of 
law,  and  omitted  to  inform  the  jury  what  constituted  incom- 
petency in  the  law  of  negligence  as  applied  to  the  facts  adduced 
in  evidence.    Young  v.  Milwaukee  O.  L.  Co.  9 

23.  Where,  in  an  action  by  a  servant  for  personal  injuries  alleged 

to  have  been  caused  by  the  negligence  and  incompetency  of  the 
master's  foreman,  the  jury  find  that  defendant  had  actual 
knowledge  of  such  incompetency,  no  prejudicial  error  can  re- 
sult from  an  instruction  to  the  jury  on  the  subject  of  defend- 
ant's constructive  notice  of  the  foreman's  incompetency.    Ibid, 

24.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  incompetency  of  the  master's  foreman  in 
setting  a  gin  pole,  an  instruction  on  the  question  of  burden  of 
proof,  stated  in  the  opinion,  is  held  to  properly  cover  every 
element  pertinent  to  the  issue  involved  and  embraced  in  a  re- 
quested instruction,  also  stated  in  the  opinion.  Ibid. 

25.  In  such  case  a  requested  instruction,  stated  in  the  opinion,  if  sub- 

mitted as  requested,  would  have  erroneously  restricted  the  effect 
of  the  evidence  tending  to  show  that  the  foreman  imperiled  the 
safety  of  those  working  under  him  to  proof  of  his  negligence 
instead  of  Incompetency,  and  hence  was  properly  refused.    Ibid, 

26.  In  submitting  a  special  verdict  one  question  and  instructions 

thereon,  stated  in  the  opinion,  in  designating  the  place  of  in- 
jury as  "depot  grounds,*'  are  held  to  use  those  words  only  as 
matter  of  identification  or  description  generally  of  the  place 
where  the  injury  occurred  and  not  a  finding  that  the  lawn  was 
part  of  the  depot  grounds.    Bander ob  v.  Wis.  Cent.  R.  Co.      249 

27.  In  a  sentence  of  Instructions  to  the  jury,  stated  in  the  opinion, 

the  words  "lawfully  there"  are  held  not  to  refer  to  a  grass 
plot  adjacent  to  the  depot  platform  where  plaintiff  was  injured, 
but  that  plaintiff  was  lawfully  at  the  depot  for  the  purpose  of 
seeing  her  friend  off  on  a  train.  Ibid. 

Same:  Requests  for  instructions.    See  Appeal,  20.    Criminal  Law,  9. 
Electricity,  8.    Homicide,  11,  12.    Trial,  24,  25. 

28.  Requested  instructions  to  the  jury,  stated  in  the  opinion,  are 

held  appro])rlate.  respectively,  to  questions  of  the  special  ver- 
dict submitted,  and  not  such  as  informed  the  jury  of  the  effect 
of  their  auswers  upon  the  final  result.  Banderob  v.  Wis.  Cent. 
R.  Co.  249 

29.  Failure  to  give  portions  of  requested  instructions,  stated  in  the 

opinion,  in  connection  with  the  remainder  of  the«  charge  relat- 
ing to  special  questions,  or  to  designate  expressly  such  ques- 
tions therein,  while  irregular,  is  held  not  such  a  departure  from 
correct  practice  as  to  mislead  the  jury.  Ibid. 

30.  While  it  would  have  been  proper  to  refuse  several  requested  in- 

structions, stated  in  the  opinion,  because  they  did  not  expressly 
designate  the  particular  question  of  the  special  verdict  to  which 
they  were  directed,  yet  having  been  given,  and  each  being  ap- 
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propriate  to  a  particular  Question  of  the  special  verdict,  in  the 
absence  of  objection  taken  at  the  time,  no  suflftcient  ground  for 
reversal  is  shown.  Ibid. 

31.  Refusal  to  give  requested  Instructions  is  held  not  prejudicial  error 

where  they  are  negatived  by  a  change  of  issues,  accomplished 
by  an  amendment  of  the  pleadings  to  correspond  to  the  evi- 
dence on  the  trial.    Price  v.  Orzyll,  623 

32.  Oral  requects  for  instructions  to  the  jury  on  the  burden  of  proof 

are  held  properly  refused  because  not  in  writing  and  because 
that  subject  was  covered  by  the  general  charge  in  different 
words.    Du  Gate  v.  Brighton,  628 

33.  In  an  action  for  personal  injuries  the  bill  of  exceptions  showed 

a  request  for  an  instruction  on  the  subject  of  permanent  in- 
juries, its  refusal  and  due  exception  thereto,  and  an  instruction 
given  to  the  effect  that  the  jury  might  consider  the  extent  and 
duration  of  the  plaintiff's  injuries  and  whether  permanent  or 
not.  To  this  instruction  there  was  also  an  exception.  Held, 
that  the  evidence,  stated  In  the  opinion,  neither  upheld  the  re- 
fusal of  the  instruction  requested  nor  authorized  the  instruction 
given.  Ihid. 

34.  In  such  case,  in  view  of  the  record,  the  supreme  court  was  un- 

able to  a'Tirm  a  contention  that  the  smallness  of  the  verdict 
showed  that  the  jury  did  not  include  any  damages  for  perma- 
nent injuries.  Ibid. 

35.  Where  the  instructions  given  embody  all  the  rules  of  law, appli- 

cable to  the  case  and  state  them  correctly  upon  each  issue,  it  is 
not  error  to  have  refused  requested  instructions  stated  in  the 
opinion.    Gallaway  v.  Massee,  638 

36.  Where  no  point  is  made  on  appeal,  nor  could  well  be  made,  but 

that  the  answers  given  to  questions  of  a  special  verdict  were 
required  by  the  evidence,  it  ife  not  prejudicial  error  to  have  re- 
fused instructions  to  the  Jury  on  the  question  of  the  burden  of 
proof.    Gingrass  v.  Harvey,  669 

Terdict:  General  verdict.    See.  Bastards,  4.    Highways,  5.    Master 
AND  Servant,  1,  16,  17. '  Negligence,  4,  5.    Trial,  12. 

Same:  Impeachment. 

37.  In  an  action  for  the  death  of  a  servant,  after  the  return  of  a 

special  verdict  containing  a  finding  that  plaintiff's  intestate  was 
guilty  of  want  of  ordinary  care  which  contributed  to  produce 
his  death,  the  Jury  were  polled,  and,  in  answer  to  inquiry  from 
the  court,  each  replied  that  it  was  his  understanding  that  de- 
ceased was  negligent,  that  his  negligence  contributed  to  pro- 
duce his  death,  and  that  the  written  answer  to  that  question  of 
the  special  verdict  was  his  answer  thereto.  Held,  that  aflada- 
\its  of  four  Jurors,  filed  on  a  motion  for  a  new  trial,  stated  in 
the  opinion,  had  no  other  effect  than  to  impeach  the  verdict 
itself.     Butteris  v.  Mifflin  d  Linden  M.  Co.  343 

38.  After  a  special  verdict  affidavits  of  four  jurors  were  filed  tend- 

ing to  show  that  the  answer  to  one  question  was  contrary  to 
their  Intention,  and  on  motion  the  court  set  aside  the  verdict 
and  granted  a  new  trial.  Held,  that  there  was  nothing  in  the 
record  to  warrant  an  inference  that  the  new  trial  was  granted 
within  the  discretionary  power  of  the  court.  Ibid. 
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39.  An  affidavit  of  a  juror  tending  to  impeach  the  verdict  cannot  be 

entertained  by  the  court  as  a  basis  of  setting  aside  the  verdict 
rendered.    Cfullatoay  v,  Masaee,  63S 

40.  An  affidavit  of  a  Juror,  filed  with  a  motion  to  set  aside  a  verdict, 

that  the  verdict  was  arrived  at  by  dividing  the  total  sum  of  the 
amounts  each  juror  determined  to  award  by  the  number  of 
jurors,  impeaches  the  verdict  rendered  and  cannot  be  enter- 
tained Ibid, 

Same:  Passion,  prejudice,  or  ignorance  of  jury. 

41.  Under  the  evidence  as  to  the  injuries  of  an  unmarried  woman, 

stated  in  the  opinion,  it  could  not  be  said  that  a  verdict  of 
$4,750  was  the  result  of  passion,  prejudice,  or  ignorance.  Bande- 
rob  17.  Wis.  Cent.  R.  Co.  249 

Same:  Setting  aside  verdict.    See  Ii^surance,  6. 

Same:  Special  verdict.  See  Appeal,  5,  23,  24.  Electbictty,  1.  High- 
ways, 5.  Master  a!?d  Servant,  2,  11,  12.  Trial,  13-16,  20,  21, 
26,  28-30,  54,  36.    Waters  and  Watebcoubses,  4-6. 

42.  In  an  action  by  a  servant  for  personal  injuries  alleged  to  have 

been  caused  by  the  negligence  and  incompetency  of  the  master's 
foreman,  a  question  of  the  special  verdict  as  framed  and  sub- 
mitted was  not  open  to  the  criticism  of  being  too  indefinite  and 
uncertain  to  determine  the  issue  of  proximate  cause.  Young 
V.  Milwaukee  O.  L.  Co.  9 

43.  In  an  action  against  a  railroad  company  for  injury  caused  by 

tripping  over  wires  maintained  between  its  platform  and  a  grass 
plot  adjacent  thereto,  questions  of  a  special  verdict,  stated  in 
the  opinion,  are  held  material  as  bearing  upon  the  negligence 
of  defendant.    Banderol)  v.  Wis.  Cent.  R.  Co.  249 

44.  In  an  action  for  personal  injuries  from  a  defective  highway,  the 

court,  as  part  of  the  special  verdict,  submitted  a  question  In 
the  alternative,  stated  in  the  opinion.  Held,  that  since  it  could 
not  be  said  that  the  whole  jury  affirmed  either  disjunctive  prop- 
osition, the  submission  of  suclr  question  constituted  error  for 
which  the  judgment  must  be  reversed.    Du  Cate  v.  Brighton. 

628 

Trial  ty  court:  Findings.  See  Bxecittors  and  Administratobs,  5. 
Fraudulent  Conveyances,  1.    Garnishment,  2. 

Same:  Amendment. 

45.  In  a  suit  in  equity  brought  to  reform  a  contract,  amendment  of 

the  findings  within  one  year  after  entry  of  judgment  is  within 
the  power  of  the  trial  court.  Costello  v.  Grant  County  Mut. 
F.  d  L.  Ins.  Co.  361 

Conduct  of  trial  judge.  See  Appeal,  25.  Bastards,  1,  S.  Jubtiges' 
Courts,  6. 

Same:  Visiting  jury  room. 

46.  It  is  prejudicial  error  for  the  trial  judge,  after  the  jury  had  re- 

tired to  deliberate  upon  their  verdict,  and  in  the  absence  of 
counsel,  to  go  to  the  jury  room  for  the  purpose  of  announcing 
to  the  jury  that  the  sheriff  would  take  them  out  to  supper,  and. 
after  making  such  announcement,  cautioning  them  with  refer- 
ence to  their  conduct  while  at,  going  to,  or  returning  from 
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their  meal,  the  official  reporter  attending  and  taking  down  all 

that  was  said.    Du  Gate  v.  Brighton,  628 

47.  Such  error  requires  reversal  notwithstanding  the  fact  that  the 

probity  of  the  trial  judge  is  beyond  question.  Ibid, 

TROVER  AND  CONVERSION. 

Acts  constituting  conversion, 

1.  One  who  wrongfully  seizes  and  exercises  control  over  the  chat- 

tels of  another,  especially  if  upon  demand  he  refuses  to  surren- 
der them  to  the  true  owner,  is  guilty  of  conversion,  whatever 
his  motive  or  excuse,  and  hence  in  an  action  of  trover  it  is  not 
eiTor  to  Instruct  the  jury  that  acts  of  a  sheriff  in  seizing  prop- 
erty and  holding  possession  of  it  as  against  the  demand  of  the 
plaintiff  were  sufficient  to  constitute  conversion,  if  it  was  found 
that  the  property  belonged  to  the  plaintiff.    Seivert  v.  GaliHn, 

391 

2.  A  wrongful  conversion  of  plaintiff's  goods   vests  him  with   a 

choice  either  to  reclaim  his  property  in  specie  or  to  demand  his 
damages  resulting  from  such  tort.  Ibid, 

3.  Where  a  son  wrongfully  obtained  checks  from  his  mother,  since 

deceased,  it  operated  as  a  fraud  upon  decedent,  and  the  son  ac-* 
quired  no  right  or  interest  in  them  or  the  money  obtained 
thereon.    Meyer  v.  BoUertVy  398 

4.  In  such  case  the  payment  of  the  money  by  the  bank,  because  of 

the  son's  wrongful  conduct,  is  held  to  have  operated  to  vest  in 
the  decedent  all  the  rights  and  whatever  interest  the  bank 
transferred  in  the  transaction,  left  defendant  without  any  right 
to  the  proceeds,  and  rendered  him  liable  to  her  estate  for  his 
wrongful  conversion  the  same  as  though  he  had  obtained  the 
money  directly  from  her.  Ibid. 

5.  While  the  payment  of  the  check  by  the  bank  amounted  to  a  sat- 

isfaction of  the  decedent's  claim  against  the  bank,  and  although 
the  check  was  the  medium  through  which  this  was  accom- 
plished, in  view  of  the  want  of  bona  fides  in  the  transaction 
the  check  cannot  be  held  to  constitute  an  actual  transfer  by  de- 
cedent to  the  son  of  the  right  to  the  money  paid  on  it       Ibid. 

6.  Where  a  son  wrongfully  obtained  a  check  from  his  mother,  since 

deceased,  on  which  he  collected  the  money,  in  an  action  by  the 
personal  representative  of  the  mother  for  conversion  the  fact 
that  the  property  alleged  to  have  been  converted  was  money 
in  no  way  affects  the  plaintiff's  rights,  since  it  is  to  be  pre- 
sumed, if  the  son's  wrongful  conduct  be  established,  that  he 
knew  it  was  decedent's  money  and  will  be  held  to  the  same  lia- 
bility as  if  he  had  wrongfully  converted  some  other  of  her 
property.  Ibid. 

7.  The  rule  is  well  established  that  in  an  illegal  taking  or  wrongful 

assuming  of  a  right  to  personal  property  the  very  manner  of 
the  illegal  taking  or  wrongful  holding  constitutes  a  conversion, 
and  no  further  step  is  necessary  to  perfect  the  right  of  action. 

Ibid, 
Same:  Delivery,    See  Trover  anp  Conversion,  17,  18. 

8.  In  an  action  of  trover  by  the  purchaser  of  goods  against  a  sheriff, 

the  goods  having  been  attached  under  a  writ  supported  by  an 
affidavit  alleging  that  the  seller  had  transferred  them  with  in- 
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tent  to  hinder,  delay,  and  defraud  his  creditors,  evidence  was 
given  in  much  detail  and  with  some  conflict  of  just  the  extent 
to  which  the  purchaser  went  into  possession  and  the  seller  sur- 
rendered it.  Held,  that  the  inference  whether  thereby  those 
parties  had  effected  an  actual  change  of  possession  within  the 
calls  of  sec.  2310,  Stats.  (1898),  was  for  the  Jury.  Seivert  v. 
CkilviTiy  391 

9.  In  such  case  an  instruction  which  left  to  the  jury  to  consider 
whether  the  acts  of  the  parties  constituted  an  actual  and  con- 
tinuing change  of  possession  within  the  meaning  of  sec.  2310, 
Stats.   (1898),  is  not  erroneous.  Ibid. 

Actions:  Preliminary  proceedings:  Demand,    See  Trover  and  Con- 
version, 14. 

10.  In  an  action  of  trover,  where  the  defendant  denies  all  possession 

or  appropriation,  a  demand  is  not  necessary  to  perfect  the  cause 
of  action,  if  it  be  shown  that  the  property  was  obtained  through 
wrongful  conduct.    Meyer  v.  Doherty,  398 

Same:  Pleadings. 

11.  In  an  action  by  an  administrator  for  conversion  of  the  funds  of 

his  intestate,  a  complaint  alleging  that  defendant  had  his  dece- 
dent's money  in  his  possession  at  the  time  of  her  death  and 
that  he  retains  the  same  in  his  possession  and  has  converted  it 
to  his  own  use  sufficiently  alleges  a  taking  and  conversion  of 
the  money  before  her  death.    Meyer  v,  Doherty,  398 

12.  An  allegation  of  such  complaint  that,  though  often  requested  to 

do  so,  the  defendant  refuses  to  pay  the  same  over  to  plaintiff 
as  administrator  of  decedent's  estate,  does  not  limit  the  right 
to  recover  for  a  conversion  after  the  decedent's  death.        Ibid. 

13.  In  an  action  by  an  administrator  for  conversion  of  moneys  be- 

longing to  his  intestate,  on  proof  that  the  defendant  actually 
converted  decedent's  money  in  her  lifetime,  allegations  of  re- 
fusal to  pay  the  money  to  the  administrator  Isecome  immaterial, 
and  the  cause  of  action  may  be  sustained  without  proof  of  such 
fact,  which  bears  only  on  the  question  of  the  time  of  the  con- 
version. Ibid. 

14.  In  an  action  of  trover  or  for  the  recovery  of  personal  property, 

an  averment  of  its  wrongful  taking  is  sufficient  without  alleg- 
ing a  demand  for  its  return,  if  sustained  by  proof  of  Its  origi- 
nal wrongful  taking  or  subsequent  wrongful  appropriation.  Ibid. 

15.  In  an  action  of  trover  a  complaint  in  the  usual  form  is  not  in- 

sufficient because  it  omits  to  state  the  particulars  of  the  claim 
or  the  facts  on  which  the  conversion  is  predicated.  Ibid. 

S(ame:  Trial:  Instructions  to  jury. 

16.  Where,  In  an  action  of  trover,  the  evidence  tended  to  show  that 

plaintiff  had  paid  full  consideration  for  certain  chattels  in  ques- 
tion, it  was  not  error  to  so  state  in  Instructions  to  the  jury. 
Seivert  v.  Galvin,  391 

17.  Where  the  jury  had  been  carefuly  instructed  as  to  the  character 

of  delivery  of  possession  necessary  to  prevent  the  presumption 
of  fraud  under  sec.  2310.  Stats.  (1898),  it  is  not  error,  in  the 
course  of  marking  the  distinction  between  that  kind  of  posses- 
sion and  the  delivery  necessary  to  effectuate  a  change  of  title 
between  the  seller  and  buyer,  to  instruct  the  jury  as  stated 
in  the  opinion.  Ibid. 


Digitized  by  VjOOQ IC 


Wis.]  index.  U9 


18.  Such  instruction,  taken  in  connection  with  the  rest  of  the  charge, 
stated  in  the  opinion,  is  held  to  convey  no  intimation  that  such 
constructive  or  symbolic  delivery  was  suflScient,  within  sec. 
2310,  Stats.  (1S9S),  to  exclude  a  presumption  of  fraud  in  the 
transfer.  JMd. 

TRUSTS  AND  TRUSTEES. 

See  ExEcuTOBS  and  ADinjasTRATORS.  1,  7-11.    Fraudulent  Convey- 
ances, 1-6,  18-22. 

Jurisdiction  of  court  to  terminate  trust  created  tv  toill. 

1.  Where  it  appears  from  a  will  that  the  intention  of  the  testator 

was  that  the  trustee  should  execute  the  trust  founded,  courts 
have  no  power  to  frustrate  that  intention  and  devise  a  different 
method  of  execution.    BiMsell  v.  Wright,  445 

2.  Under  the  terms  of  a  will,  stated  in  the  opinion,  the  court  is 

held  to  have  no  authority,  even  on  the  application  of  all  the 
parties  beneficially  interested,  to  terminate  the  trust  and  dis- 
tribute the  funds.  Ibid. 

Ultra  Vires.  See  Chattel  Mortgages,  1.  Corporations,  2-4. 
Franchises,  1.    MurficiPAL  Corporations,  1,  2. 

Unavoidable  Accidents.    See  Master  and  Servant,  11.    Trial,  19, 

Uncertainty.    See  Pleading,  7.    Wills,  16. 

Undertaking.    See  Appeal,  10.    Pleading,  6. 

Undue  Influence.    See  Wills,  1,  2. 

United  States  Courts.    See  Maritime  Liens,  3. 

Unlawful  Detainer.    See  Landlord  and  Tenant. 

Usage  and  Custom.    See  Electp.icity,  6. 

Vacating  Ji-dgments.    See  Judgment,  6-17. 

Valuable  Consideration.    See  Fraudulent  Conveyances,  12. 

Value.    See  Evidence,  7.    Sheriffs,  1. 

VENDOR  AND  PURCHASER  OF  LAND 

Construction  and  operation  of  contract. 

[1.  It  seems  that  under  an  ordinary  land  contract  which  contem- 
plates a  presently  executed  sale,  although  the  payment  of  part 
of  the  consideration  and  the  actual  conveyance  may  still  be 
executory,  or  where  some  portion  of  the  purchase  price  Is  paid 
and  possession  delivered,  there  arises  at  least  an  equitable  title 
upon  which  the  lien  of  a  judgment  may  rest,  and  which  may  be 
reached  by  an  execution  after  it  has  been  fraudulently  con- 
veyed to  a  third  person  either  by  the  debtor  or  by  a  colorable 
conveyance  from  another.]  State  Bank  of  La  Crosse  v,  Bienr 
fang,  431 

2.  A  mere  contract  to  sell  and  purchase  at  some  time  in  the  future, 
in  no  wise  executed  either  by  the  payment  of  any  of  the  pur- 
chase price  or  by  delivery  of  possession,  does  not  vest  any  title 
in  the  proposed  purchaser  which  can  be  subject  to  the  lien  of  a 
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Judgment  or  be  reached  by  execution  after  it  has  been  conveyed 
in  fraud  of  creditors.  Ibid. 

3.  Such  contract  at  most  gives  the  vendee  a  right  of  action  upon  his 

contract,  which  does  not  reach  the  dignity  of  an  interest  in  the 
property,  legal  or  equitable,  until  he  performs  at  least  in  part 

Ibid. 

4.  Whether  a  written  agreement  is  to  be  deemed  one  of  present  sale, 

or  merely  for  sale  in  the  future,  depends  upon  the  intent  of  the 
parties,  which  must  be  gleaned  from  the  instrument  itself,  and, 
in  case  of  ambiguity,  from  any  surrounding  conduct  or  circum- 
stances. Ibid. 

5.  A  contract  relating  to  lands,  stated  in  the  opinion,  is  held  to  be 

plainly  prospective  in  its  terms.  Ibid. 

Rescission  of  contract:  Laches, 

6.  Where  the  minds  of  parties  to  a  writing  have  met  on  the  sale 

and  purchase  of  a  particular  parcel  of  land  and  they  sign  the 
writing  which  both  suppose  describes  that  parcel,  but  which  by 
clerical  error  describes  some  other,  a  case  is  presented  for  a 
court  of  equity  to  ascertain  the  true  agreement  and  Interpose 
to  prevent  the  writing,  as  far  as  it  is  variant,  being  enforced 
as  the  contract  of  the  parties,  in  the  absence  of  negligence  or 
acquiescence.    Abbott  v.  Dow,  533 

7.  In  an  action  by  a  purchaser  to  rescind  a  written  contract  of 

purchase  of  land  on  the  ground  that  it  described  a  tract  other 
than  that  agreed  upon,  under  the  evidence,  stated  in  the  opin- 
ion, the  writing  is  held  to  declare  that  the  vendee  had  pur- 
chased that  which  he  never  agreed  to,  by  such  a  mistake  as  en- 
abled a  court  of  equity  to  look  back  of  the  writing  to  the  real 
agreement  Ibid. 

8.  In  such  case  the  vendors,  without  fault  on  their  part  and  before 

the  discovery  of  the  mistake,  having  parted  with  the  land 
agreed  to  be  conveyed,  and  being  disabled  from  specifically  per- 
forming the  real  contract,  it  is  held  that  merely  relieving  the 
parties  from  the  apparent  contract  without  attempting  to  en- 
force the  contract  they  did  make  either  by  specific  performance 
or  award  of  damages  was  as  far  as  a  court  of  equity  ought 
to  go.  Ibid. 

9.  In  such  case  the  court  directed  Judgment  canceling  the  written 

Instruments,  and  that  the  vendors  refund  the  money  payment 
and  also  cancel  and  surrender  the  unpaid  promissory  notes 
given  to  evidence  the  postponed  instalments  of  the  purchase 
price.  Ibid. 

10.  In  an  action  by  a  vendee  to  rescind  a  written  contract  of  pur- 
chase of  land,  the  vendee,  under  the  evidence,  stated  in  the 
opinion,  is  held  not  guilty  of  laches.  Ibid. 

Venue,  Change  of.    See  Mandamus,  2. 

Verdict.  See  Bastards,  4.  Highways,  5.  Judgment,  22.  Master 
ANp  Servant,  1, 16,  17.    Negligence,  4,  5.    Tbial,  12,  34,  37-44. 

Vessels.    See  Maritime  Liens.    Sheriffs. 

Villages.    See  Cemeteries. 

Voluntary  Statement.    See  Homicide,  1,  3. 
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WAIVER. 
See  Damages,  1.    Estoppel. 

1.  One  who  accepts  the  heneficial  condition  of  an  order  or  judgment 

waives  all  objection  thereto.    Price  v.  Grzyll,  623 

2.  By  accepting  the  costs  awarded  by  an  order  as  condition  of  an 

amendment  to  a  pleading  a  party  waives  all  objection  to  that 
order.  ll^id, 

Wabbant  of  Attobney.    See  Judgment,  1-3. 

WATERS  AND  WATERCOURSES. 

Natural  toatercoursea :  Diversion. 

1.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 

struction and  maintenance  of  a  cut-off  in  a  river  channel,  the 
exclusion  of  evidence,  stated  in  the  opinion,  becomes  immate- 
rial where  the  jury  have  found  that  the  cut-off  was  made  by 
the  defendant  solely  upon  his  own  land,  but  was  negligently 
constructed  and  maintained.    Neumeister  v,  Ooddard,  405 

2.  An  owner  of  land  is  answerable  for  the  negligent  construction 

and  maintenance  of  a  cut-off,  where  such  negligent  construc- 
tion and  maintenance  occurred  in  the  changing  of  the  channel 
of  a  river  on  his  land  so  as  to  cast  the  waters  thereof  with  the 
excavated  material  upon  contiguous  land  in  greater  volume  and 
with  more  injurious-  consequences  than  formerly.  IMd. 

^.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 
struction and  maintenance  of  a  cut-off  in  a  river  channel,  the 
evidence,  stated  in  the  opinion,  is  held  to  sustain  findings  In 
favor  of  the  plaintiff.  Ibid. 

4.  In  such  case,  while  it  was  a  close  question  of  fact  whether  the 
damage  to  plaintiff's  ladd  was  caused  by  the  negligent  con- 
struction and  maintenance  of  the  cut-off  or  by  freshets,  it  was 
held  that  the  trial  court  properly  denied  the  defendant's  motion 
to  set  aside  answers  to  questions  of  the  special  verdict,  in  view 
of  the  evidence,  stated  in  the  opinion.  Ibid. 

%.  In  an  action  for  damages  to  land  by  the  negligent  construction 
and  maintenance  of  a  cut-off  in  a  river  channel,  an  instruction 
to  the  jury  given  in  connection  with  a  question  of  the  special 
verdict,  stated  in  the  opinion,  was  held  not  to  be  misleading 
to  appellant's  prejudice.  Ibid. 

•6.  In  an  action  for  damages  to  land  caused  by  the  negligent  con- 
struction and  maintenance  of  a  cut-off  in  a  river  channel  re- 
sulting in  flooding  plaintiff's  land,  the  court  instructed  the  jury 
as  stated  in  the  opinion.  Held,  under  the  circumstances, 
stated  in  the  opinion,  that  it  was  not  error  to  strike  out  the 
word  "alone"  from  questions  of  the  special  verdict  interrogat- 
ing the  jury  as  to  whether  the  lands  were  permanently  dam- 
aged by  the  overflow  of  waters  from  the  cut-off  alone,  and 
whether  the  lands  were  damaged  by  reason  of  the  overflow 
waters  caused  by  such  cut-off  alone.  Ibid. 

Surface  water. 

7.  Where  an  upper  proprietor  does  no  more  than  collect  in  a  ditch, 
which  ditch  follows  the  course  of  the  usual  flow  of  surface 
water,  the  surface  water  which  formerly  took  the  same  course 
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towards  the  land  of  the  lower  adjacent  proprietor,  and  causes 
to  pass  through  this  ditch  the  surface  water  which  formerly 
took  the  same  course  but  spread  over  the  surface,  he  has  com- 
mitted no  actionable  legal  wrong  of  which  the  lower  proprietor 
can  complain,  or  upon  which  such  lower  proprietor  can  main- 
tain an  action.  Manteufel  v.  Wetzel,  619 
8.  Causing  surface  water  to  flow  in  its  natural  direction  through  a 
ditch  on  one's  own  land  instead  of  over  the  surface  or  by  per- 
colation as  formerly,  where  no  new  watershed  Is  tapped  by  such 
ditch  and  no  addition  to  the  former  volume  of  surface  Water  la 
caused  thereby,  except  the  mere  carrying  in  a  ditch  what  for- 
merly reached  the  same  point  on  the  lower  proprietor's  land 
over  a  wider  surface,  is  not,  when  not  negligently  done,  a 
wrongful  or  unlawful  act.                                                          J1>id. 

Weapons.    See  Homicide,  8,  11. 

WILLa 

Testamentary  capacity:  Undue  influence. 

1.  In  a  proceeding  to  probate  a  will  the  evidence,  stated  in  the^ 

opinion,  is  held  to  establish  testamentary  capacity.  McNauffh- 
ton  V.  McOregoTy  494 

2.  In  a  proceeding  to  probate  a  will  the  evidence,  stated  in  the- 

opinion,  is  held  to  sustain  a  finding  of  the  trial  court  that  in 

•     making  the  will  the  testatrix  acted  freely  and  without  compul- 

sion  and  according  to  her  own  judgment  and  discretion,    ihid. 

Probate:  Cost:  of  unsuccessful  contestant, 

3.  The  contestant  of  the  probate  of  a  will,  named  as  executor  of  a 

former  will,  under  the  circumstances  stated  in  the  opinion,  i^ 
allowed  the  taxable  costs  and  disbursements  of  the  contest  to 
be  paid  out  of  the  estate.    McNotughton  v.  MoQregor,  494 

Construction:  General  rules. 

4.  In  construing  a  will  each  paragraph  thereof  should  be  given  such 

force  and  effect  as  to  hai-monize  the  whole  instrument  and  per- 
mit all  parts  to  stand  together.    Pahst  v.  Goodrich^  45 

5.  In  construing  a  will  it  is  the  duty  of  courts  to  ascertain  the  in- 

tention of  the  testator,  if  that  can  be  determined  from  the 
instrument  itself,  and  in  seeking  out  that  intention  words  are 
to  be  given  their  plain  and  ordinary  meaning.  Ibid. 

6.  Judicial  construction  cannot  properly  commence  except  in  the 

face  of  uncertainty  of  sense;  some  fair  doubt  as  to  which  of  two- 
reasonable  meaninss,  if  there  be  such,  was  intended.  Benner 
V.  Miiuer,  325 

7.  A  will  is  not  to  be  read  in  the  light  of  rules  for  judicial  construc- 

tion merely  because  its  meaning  is  challenged,  and  the  chal- 
lenge supported  by  reasoning  on  the  assumption  that  such 
meaning  is  obscure;  but  if  the  will  as  a  whole,  in  the  light  of 
the  subjects  dealt  with,  is  plain,  there  is  no  legitimate  room 
for  judicial  construction,  and  none  should  be  attempted.    Ibid. 

8.  The  intentions  of  a  testator,  in  so  far  as  they  are  expressed  in  his 

will,  must  prevail,  and  no  construction  can  be  indulged  which 
is  in  conflict  with  such  intentions.    Chesterfield  v,  Hoskin,  368^ 

Same:  Jurisdiction.    See  Cour.TS,  3,  4. 
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Same:  DeHgnaiion  of  devisees  and  legatees. 

9.  Where  a  testator  by  his  will  gave  the  residue  of  his  estate  to  his 
son  "for  him  and  his  use  during  his  natural  life,  and  in  case  of 
his  death'*  to  others,  the  word  "death"  contemplates  the  death 
of  the  son  after  the  death  of  the  testator.  Chesterfield  v.  Eos- 
kin,  368 

10.  A  testator,  after  giving  his  son  a  life  estate  in  the  residue  of  his 

estate,  declared  that  in  case  his  son  died  without  issue  and  leav- 
ing a  icidoto  him  surviving,  the  residue  was  to  go  as  stated  in 
the  opinion.    Held: 

(1)  The  disposition  of  the  residue  of  testator's  estate  was 
dependent  on  two  alternatives,  the  happening  of  neither  of 
which  could  presently  be  ascertained;  one  the  death  of  the  son 
leaving  issue  him  surviving,  the  other  death  without  issue  and 
leaving  a  widow  him  surviving. 

(2)  The  testator  must  be  presumed  to  have  known  and  used 
the  term  "widow"  as  commonly  understood. 

(3)  It  was  error  for  the  trial  court  to  hold  that  the  term 
"widow"  referred  to  the  son's  wife  living  at  the  execution  of 
the  will  and  excluded  a  possible  wife  who  might  survive  him. 

(4)  In  case  the  son  died  "without  issue"  and  without  leaving 
.   a  "widow"  the  residue  necessarily  became  intestate  property. 

IMd, 

11.  A  will  consisting  of  a  printed  blank  in  English  with  written  por- 

tions in  Norwegian,  stated  in  the  opinion,  is  held  to  Justify  the 
trial  court  in  deducing  from  its  whole  context  a  purpose  by  the 
testator  to  bequeath  his  whole  estate  for  the  benefit  of  a  charity 
named.    In  re  Hegna's  Will,  513 

Same:  Description  of  property:  Distril>ution, 

12.  Provisions  of  a  will,  stated  in  the  opinion,  are  held  to  show  an 

intention  that  a  designated  beneficiary  should  receive  her  sup- 
port and  education  during  the  life  of  testator's  widow  and 
come  into  possession  of  her  income  on  attaining  her  majority* 
provided  the  widow  should  live  until  that  time;  but,  in  case 
of  the  widow's  death  before  the  beneficiary  attained  majority, 
the  beneficiary  should  receive  the  annual  income  on  her  portion 
from  the  time  of  the  widow's  death.    Pabst  v.  Goodrich,         43 

13.  A  testator  by  his  will  provided  that  one  beneficiary  should  re> 

ceive  shares  of  a  corporation  sufficient  to  make  $1,000,000  book 
value.  Held,  for  the  purpose  of  distribution,  that  the  designated 
beneficiary  should  receive  shares  of  the  total  capital  then  out> 
standing,  and  that  shares  of  stock  purchased  by  the  corpora- 
tion should  be  regarded  as  outstanding  and  corpus  of  the  estate 
and  not  income.  Ibid. 

14.  In  such  case  it  appeared,  among  other  things,  that  the  corpora* 

tion,  to  the  knowledge  of  the  testator,  who  was  its  principal 
stockholder,  had  purchased  its  own  stock  which  it  had  kept 
alive  and  treated  as  assets,  designating  it  as  "treasury  stock. "^ 
After  the  testator's  death  the  directors  of  the  corporation  by 
resolution  distributed  this  "treasury  stock"  as  a  stock  dividend. 
Held,  that  the  so-called  "treasury  stock"  was  a  part  of  the 
principal  or  assets  of  the  corporation  and  not  income,  and  passed 
to  the  different  legatees  as  corpus  of  the  estate.  '    Ibid. 

15.  In  such  case  it  was  held  to  be  beyond  the  power  of  the  corpora- 

tion, after  the  death  of  testator,  to  change  the  character  of  the 
Vol.  133—48 
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stock  owned  by  the  testator  so  as  to  divert  it  into  channels  not 
contemplated  by  him.  IbiA. 

16.  A  clause  of  a  will  disposing  of  the  residue  of  testator's  estate 

was  held  to  present  no  uncertainty,  ambiguity,  or  contradiction 
in  the  provisions  of  the  will,  and  the  testator's  intention  was 
held  to  be  as  stated  in  the  opinion.    In  re  Will  of  Bouck,       161 

17.  Said  will  further  made  certain  indebtedness  of  C.  B.  to  the  testar 

tor  a  "charge"  upon  the  bequest  to  W.  C.  B.  Beldy  for  the  pur- 
pose of  division  among  the  beneficiaries  that  the  indebtedness 
of  C.  B.  should  be  considered  part  of  the  residuum  of  the  estate. 

Ibid, 

18.  In  such  case  it  was  held  that  the  testator  used  the  word  "charge" 

as  affecting  the  bequest  to  W.  G.  B.  in  the  sense  of  debiting  such 
indebtedness  against  the  one  sixth  of  the  residue  bequeathed 
to  W.  G.  B.  for  the  purpose  of  making  up  such  one  sixth,  and 
the  executor  was  directed  to  assign  and  transfer  the  same  to 
W.  G.  B.  Ibid, 

Same:  Investment    See  Bxkcutobs  and  Administbatobs,  1,  7-11. 
Same:  Interest. 

19.  In  construing  a  will  the  words  "put  on  interest."  "the  interest 

of  my  property  shall  be  paid  annually,"  "the  principal  shall  go," 
relate,  in  their  ordinary  sense,  to  dealing  with  money,  the 
value  of  the  use  of  money,  measured  by  interest,  and  securities 
dischargeable  by  the  payment  of  money.  ,  Benner  v.  Mauer,  325 

20.  Testator  by  his  will  directed  that  all  his  property  should  be  put 

on  interest,  and  the  interest  paid  annually  to  his  two  sons,  B. 
and  J.,  "during  their  lives,  but  none  of  the  principal  shall  be 
paid  to  either  one."  Held,  that  the  income  should  be  equally  di- 
vided annually  between  the  two  sons  while  they  both  live,  and 
after  the  death  of  one  that  all  the  income  should  be  paid  to 
the  other  so  long  as  he  survives.  Ibid. 

Same:  Trust  estates:  Termination.    See  Tbustb  and  Tbusteks. 

Same:  Vested  or  contingent  estates  and  interests. 

21.  Testator  by  his  will,  after  giving  a  life  estate  to  two  sons,  pro- 

vided that  after  their  death  "the  principal  shall  go  to  their 
living  children,  at  the  age  of  twenty-one."  Held,  that  the  grand- 
children's estate  did  not  vest  by  an  absolute  title  prior  to  the 
termination  of  the  life  estate,  and  the  rule  that,  nothing  ap- 
pearing convincingly  to  the  contrary,  it  is  presumed  that  be- 
quests take  effect  and  vest  absolutely  in  point  of  right  at  the 
death  of  the  testator,  was  displaced  by  the  rule  that  the  be- 
quests, being  in  the  form  of  a  direction  to  divide  between  and 
distribute  to  specified  persons,  vested  in  those  in  esse  answer- 
ing the  description  at  the  time  appointed  for  division  and  dis- 
tribution.   Benner  v.  Mauer,  325 

22.  In  such  case  it  was  also  held  that  the  testator's  purpose  was  to 

bequeath  the  principal  to  the  grandchildren  living  at  the  ter- 
mination of  the  life  estates,  share  and  share  alike,  payment  to 
them,  as  to  principal,  to  be  made  upon  their  severally  arriving 
at  the  age  of  twenty-one  years,  and,  as  to  income,  annually  for 
their  use,  and  in  case  of  the  death  of  any  child  after  the  period 
of  vesting  and  before  the  time  of  payment  his  share  to  go  to  his 
personal  representatives  instead  of  to  the  surviving  grandchil- 
dren. Ibid. 
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WITNESSES. 

Competency:  Transactions  and  communications  tcith  persons  subse- 
quently deceased.    See  Executors  and  Administrators,  4. 

Where  the  subject  of  inquiry  from  plaintiff's  witness  through  whom 
plaintiff  traced  title  related  to  the  question  of  title  to  land  and 
pertained  to  communications  with  persons  then  deceased  from 
whom  the  opposite  party  derived  title  or  sustained  some  liar 
bility  to  the  cause  of  action,  the  witness  is  incompetent  under 
sec.  4069,  Stats.  (1898).    D^reger  v.  Budde,  516 

Same:  Opinion  evidence:  Experts.    See  Evidence,  3-8. 
Examination.    See  Appeal,  1.    Constitutional  Law,  2.    Criminal 

Law,  1,  2,  5,  6.    Discovery. 
Same:  Cross-examination.    See  Criminal  Law,  6. 
Same:  Privilege  of  toitness.    See  Assault  and  Battery,  5,  6. 
Credibility.    See  Criminal  Law,  3,  4.    Homicide,  10. 
Words  and  Phrases. 

Action.    See  Judges,  2. 

Any  real  estate  of  the  party  liable,  in  statute.    See  Homestead,  1. 

Betting  on  future  prices.    See  Gaming,  3. 

Charge,  in  will.    See  Wills,  18,  19. 

Cigar.    See  Cigarette. 

Cigarette.    See  Cigarette. 

Clear  preponderance  of  evidence.    See  Appeal,  13. 

Closing  up  without  delivery  by  the  payment  of  differences.  See 
Gaming,  3. 

Death,  in  will.    See  Wills,  9,  10. 

Divide,  in  statute.    See  Towns. 

During  their  lives,  hut  none  of  the  principal  shall  be  paid  to  either 
one.    See  Wills,  20. 

Former  employee,  in  statute.    See  Discovery,  1. 

For  such  sum  as  shall  appear  to  be  unpaid  thereon,  whether  then 
due  or  to  become  due,  in  warrant  of  attorney.    See  Judgment,  3. 

Forthwith,  in  contract.    See  Insurance,  5,  6. 

General  instructions.    See  Trial,  12. 

Inclosed  land,  in  statute.    See  Railroads,  4. 

Inclosure,  in  statute.    See  Railroads,  2,  5. 

Judicial  proceedings.    See  Libel  and  Slander,  8,  6,  7. 

Lawfully  there.  In  instructions.    See  Trial,  27. 

Multiplicity  of  suits.    See  Equity,  3. 

Owner  of  inclosed  land,  in  statute.    See  Railroads,  3. 

Penal  statute.    See  Statutes,  1. 

Person,  in  statute.    See  Franchises. 

Presumed,  in  statute.    See  Fraidulbnt  Conveyances,  8. 

Proceeding,  in  statute.    See  Libel  and  St-ander,  6. 

Put  at  interest,  in  will.    See  Wills,  19. 

Report  of  any  judicial  proceeding.  In  statute.  See  Libel  and  Slan- 
der, 6. 

Settle  by  paying  differences.    See  Gaming,  3. 

The  interest  of  my  property  shall  be  paid  annually,  in  will.  See 
Wills,  19. 

The  principal  shall  go.  in  will.    See  Wills,  19. 

Widow,  in  will.    See  Wills,  10. 

9    ^-.f    r' 
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